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RULES 


THE  SUPREME  COURT 


THE  STATE  OF  NEVADA. 


RULE  I. 

Applicants  for  license  to  practice  as  attorneys  and  counsellors 
will  be  examined  in  open  Court  on  the  first  day  of  the  term. 

RULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the  state- 
ment settled  (if  there  be  one)  twenty  days  before  the  commence- 
ment of  a  t€rm,  the  transcript  of  the  record  shall  be  filed  on  or  be- 
fore the  first  day  of  such  term. 

RULE  III. 

If  the  transcript  of  the  record  be  not  filed  within  the  time  pre- 
scribed, the  appeal  may  be  dismissed  on  motion  during  the  first 
week  of  the  term,  without  notice.  A  cause  so  dismissed  may  be 
restored  during  the  same  term,  upon  good  cause  shown,  on  notice 
to  the  opposite  party ;  and  unless  so  restored,  the  dismbsal  shall  be 
final  and  a  bar  to  any  other  appeal  from  the  same  order  or  judg- 
ment. 
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10  RULES  OF  THE  SUPREME  COURT. 


RULE  IV. 

On  such  motion,  there  shall  be  presented  the  certificate  of  the 
Clerk  below,  under  the  seal  of  the  Court,  certifying  the  amount  or 
character  of  the  judgment,  the  date  of  its  rendition,  the  fadt  and 
date  of  the  filing  of  the  notice  of  appeal,  together  with  the  fact  and 
date  of  service  thereof  on  the  adverse  party,  and  the  character  of 
the  evidence  by  which  said  service  appears,  the  fact  and  date  of  the 
filing  the  undertaking  on  appeal,  and  that  the  same  is  in  due  form, 
the  fact  and  time  of  the  settlement  of  the  statement,  if  there  be  one  ; 
and,  also,  that  the  appellant  has  received  a  duly  certified  transcript, 
or  that  he  has  not  requested  the  Clerk  to  certify  to  a  correct  trans- 
cript of  the  record ;  or,  if  he  has  made  such  request,  that  he  has 
not  paid  the  fees  therefor,  if  the  same  have  been  demanded. 

RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  Court  shall  be  on 
paper  of  uniform  size,  according  to  a  sample  to  be  furnished  by  the 
Clerk  of  the  Court,  with  a  blank  margin  one  and  a  half  inches  wide 
at  the  top,  bottom,  and  side  of  each  page,  and  the  pleadings,  pro- 
ceedings, and  statement  shall  be  chronologically  arranged.  The 
pages  of  the  transcript  shall  be  numbered,  and  shall  be  written  only 
upon  one  side  of  the  leaves.  Each  transcript  shall  be  prefaced  with 
an  alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order,  or  proceeding,  and  of  the  testimony  of  each 
witness,  and  shall  have,  at  least,  one  blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order,  or  proceeding,  and 
of  the  testimony  of  each  witness,  shall  be  made  throughout  the 
transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side  of  the 
pages,  by  ribbon  or  tape,  so  that  the  same  may  be  secured,  and 
overy  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair  legible  hand,  and  each 
paper  or  order  shall  be  separately  inserted. 

RULE  VI. 
No  record  which  fails  to  conform  to  these  rules  shall  be  received 
or  filed  by  the  Clerk  of  the  Court. 
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RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  transcript 
from  the  Court  below,  either  party  may  suggest  the  same,  in  writing, 
to  this  Court,  and  upon  good  cause  shown,  obtain  an  order  that  the 
proper  clerk  certify  to  the  whole  or  part  of  the  record,  as  may  be 
required.  If  the  attorney  of  the  adverse  party  be  absent,  or  the 
fact  of  the  alleged  error  or  defect  be  disputed,  the  suggestion  must 
be  accompanied  by  an  affidavit  showing  the  existence  of  the  error 
or  defect  alleged. 

RULE  VIIL 

Exceptions  to  the  transcript,  statement,  the  undertaking  on  ap- 
peal, notice  of  appeal,  or  to  its  service,  or  proof  of  service,  or  any 
technical  objection  to  the  record  affecting  the  right  of  the  appellant 
to  be  heard  on  the  points  of  error  assigned,  must  be  taken  at  the 
first  term  after  the  transcript  is  filed,  and  must  be  noted  in  writing 
and  filed  at  least  one  day  before  the  argument,  or  they  will  not  be 
regarded.  In  such  cases,  the  objection  must  be  presented  to  the 
Court  before  the  argument  on  its  merits. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an  appeal, 
his  representative  shall  be  substituted  in  the  suit  by  suggestion,  in 
writing,  to  the  Court  on  the  part  of  such  representative  or  any  party 
on  the  record.  Upon  the  entry  of  such  suggestion,  an  order  of  sub- 
stitution shall  be  made,  and  the  cause  shall  proceed  as  in  other 
cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those  causes  in 
which  the  transcript  shall  have  been  filed  on  or  before  the  first  day 
of  the  term,  unless  by  written  consent  of  the  parties ;  provided^ 
that  all  cases  in  which  the  appeal  is  perfected,  and  the  statement 
settled,  as  provided  in  Rule  II,  and  the  transcript  is  not  filed  before 
the  first  day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 
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12  RULES  OP  THB  SUPREME  COURT. 

RULE  XI. 
Causes  from  the  same  Judicial  District  shall  be  placed  together, 
and  all  the  causes  shall  be  set  on  the  calendar  in  the  order  of  the 
several  districts,  commencing  with  the  first,  except  that  causes  in 
which  the  people  of  the  State  are  a  party  shall  be  placed  at  the 
head  of  the  calendar. 

RULE  XII. 

At  least  three  days  before  the  argument,  the  appellant  shall  fur- 
nish to  the  respondent  a  copy  of  his  points  and  citation  of  authori- 
ties ;  and  within  two  days  thereafter,  the  respondent  shall  furnish 
to  the  appellant  a  copy  of  his  points  and  citation  of  authorities,  and 
each  shall  file  with  the  Clerk  a  copy  of  his  own  for  each  of  the 
Justices  of  the  Court,  or  may  one  day  before  the  argument  file  the 
same  with  the  Clerk,  who  shall  make  such  copies,  and  may  tax  his 
fees  for  the  same  in  his  bill  of  costs. 

RULE  XIII. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon  the 
argument,  except  by  special  permission  of  the  Court ;  but  each 
defendant  who  has  appeared  separately  in  the  Court  below,  may 
be  heard  through  his  own  counsel.  The  counsel  for  the  appellant 
shall  be  entitled  to  open  and  close  the  argument. 

RULE  XIV. 

All  opinions  delivered  by  the  Court,  after  having  been  finally 
corrected,  shall  be  recorded  by  the  Clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in  writing,  pre- 
sented within  ten  days  after  the  final  judgment  is  rendered,  or 
order  made  by  the  Court,  and  publication  of  its  opinion  and  deci- 
sion, and  no  argument  will  be  heard  thereon.  No  remittitur  or 
mandate  to  the  Court  below  shall  be  issued  until  the  expiration  of 
the  ten  days  herein  provided,  and  decision  upon  the  petition,  unless 
upon  good  cause  shown,  and  upon  notice  to  the  other  party,  or 
by  written  consent  of  the  parties,  filed  with  the  Clerk. 
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RULE  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy  of 
the  opinion  in  the  case  shall  be  transmitted,  with  the  remittitur,  to 
the  Court  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court-room  or  Clerk's  office, 
except  by  order  of  the  Court,  or  of  one  of  the  Justices.  No 
order  will  be  made  for  leave  to  withdraw  a  transcript  for  examina- 
tion, except  upon  written  consent  to  be  filed  with  the  Clerk. 

RULE  xvm. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon  order 
of  the  Court,  upon  petition,  showing  a  proper  case  for  issuing  the 
same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and  a  suffi- 
cient bond  or  undertaking  with  the  Clerk  of  the  Court  below,  and 
upon  giving  notice  thereof  to  the  opposite  party  or  his  attorney,  and 
to  the  Sheriff",  it  shall  operate  as  a  supersedeas.  The  bond  or 
undertaking  shall  be  substantially  the  same  as  required  in  cases  on 
appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days,  unless 
otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  Court  respecting  appeals  shall 
apply,  so  far  as  the  same  may  be  applicable,  to  proceedings  upon  a 
writ  of  error. 

RULE  XXII. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year  from 
the  date  of  the  judgment,  order,  or  decree,  which  is  sought  to  be 
reviewed,  except  under  special  circumstances. 
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RULE  XXIII. 

Appeals  from  orders  granting  or  denying  a  change  of  venue,  or 
any  other  interlocutory  order  made  before  trial,  will  be  heard  at  any 
regular  or  adjourned  term,  upon  three  days'  notice  being  given  by 
either  appellant  or  respondent,  when  the  parties  live  within  twenty 
miles  of  Carson.  Where  the  party  served  resides  more  than  twenty 
miles  from  Carson,  an  additional  day's  notice  will  be  required  for 
each  forty  miles,  or  fraction  of  forty  miles,  from  Carson. 
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HAD   UPON   THE 


DEATH   OF  JUSTICE   BROSNAN. 


Monday,  May  13th,  a.d.  1867. 
Present — Bbatty,  C.  J. ;  Lewis,  J. 

On  the  opening  of  the  Court,  R.  M.  Clarke,  Esq.,  Attorney 
General  of  the  State,  arose  and  said  : 

Mai/  it  please  the  Court : 

It  is  my  painful  duty  to  announce  that  on  the  21st  day  of  April 
last,  at  San  Jos^,  Santa  Clara  County,  in  the  State  of  California, 
Cornelius  M.  Brosnan,  late  Justice  of  this  Court,  departed  this 
life.  J\jdge  Brosnan  was  born  of  Irish  parents  in  County  Kerry, 
Ireland,  in  the  year  1813.  Of  his  boyhood  I  know  but  little  ;  of 
his  infancy  nothing.  At  the  age  of  fourteen,  he  entered  Maynooth 
College,  Ireland,  where  he  remained  a  student  for  four  yeara.  Of 
his  character  and  attainments,  genius  and  promise  as  a  student,  it 
is  suflScient  to  say  that  upon  the  walls  of  Maynooth  College,  in  gilt 
frame,  hangs  the  simple  letter  of  a  student  to  the  Faculty.  For 
more  than  a  quarter  of  a  century  that  letter  has  hung  in  its  place, 
and  been  proudly  pointed  to  by  the  Faculty,  as  an  evidence  of  the 
brilliant  genius,  scholarly  attainments  and  character  of  its  author. 
That  letter  was  written  by  Cornelius  M.  Brosnan,  then  a  boy  of 
eighteen  summers.  Its  preservation  by  such  an  institution  as  May- 
nooth College,  through  so  many  years,  is  in  itself  a  noble  tribute 
and  splendid  eulogy.  In  1831 — then  eighteen  years  old — Judge 
Brosnan,  outraged  by  the  despotism  that  crushed  Ireland,  and 
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drawn  by  the  greater  advantages  and  broader  liberties  of  America, 
emigrated  to  the  United  States,  and  immediately  entered  Platts- 
burg  College,  in  the  double  capacity  of  teacher  and  student: 
teacher  of  the  general  sciences,  and  student  of  that  particular  sci- 
ence, nobler  than  all  others — which  he  in  common  with  us  all  so 
much  loved  and  honored — the  science  of  the  law. 

At  the  age  of  twenty-two  he  was  admitted  to  the  practice  of 
that  profession  which  he  subsequently  made  the  business  of  his 
life,   and  which   by  his  wit,   eloquence,  judgment,  learning  and 
integrity,  he  honorably  illustrated  for  thirty-two  years.     In  1851, 
drawn  by  the  splendors  of  climate  and  fabulous  wealth  of  Cal- 
ifornia,  and   prompted   by   the    spirit  of  progress  and  of  hope. 
Judge    Brosnan    came   to    the    Pacific  coast    and    immediately 
entered   upon   the  practice  of  his  profession   at  San  Francisco. 
His   genial   manners,  his  eloquence,  learning  and  integrity,  soon 
multiplied  his  friends,  and  won  him  an   honorable   position,  sec- 
ond to  none  of  his  brothers  in  his  profession.     This  position  he 
proudly  maintained  through  the  subsequent  years  of  his  practice. 
In  1863,  attracted  by  the  important  litigation  growing  out  of 
the  unsettled  title  of  the  mines  upon  the  Comstock  Lode,  and  im- 
pressed with  the  certainty  of  the  future  permanent  wealth  and  great- 
ness of  Nevada,  Judge  Brosnan  crossed  the  Sierras  and  established 
himself  at  Virginia  City.     That  he  did  not  succeed  in  amassing  a 
fortune  or  establishing  an  extensive  and  lucrative  practice,  reflects 
nothing  to  his  discredit.     He  reached  Virginia  when  the  tide  was 
receding.     Reaction  had  punctured  the  balloon,  and  the  inflation 
was  rapidly  subsiding.     The  legitimate  ground  of  the   profession 
was  preoccupied.     Besides,  at  that  day  the  practice  of  the  law  had 
to  some  extent  degenerated  into  the  practice  of  villainy.    Chicanery 
won  more  suits  than  eloquence  and  learning,  and  bribery  and  cor- 
ruption more  than  solid  merit.     Judge  Brosnan  honored  his  pro- 
fession, and  scorned  these  practices..    He  would  have  perished  a 
beggar  in  the  street  rather  than  dishonor  his  calling.     A  pettifog- 
ger shocked  him ;  his  high  sense  of  honor  revolted  at  a  trick.     No 
man  in  Nevada  is  more  favorably  or  intimately  identified  with  our 
political  and  judicial  history  than  Cornelius  M.  Brosnan.     In  this 
respect  he  was  a  pioneer.     He  assisted  in  planning  and  completing 
our  political  edifice ;  he  was  a  master  mechanic,  laid  the  founda- 
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tion  and  erected  the  superstructure.  As  a  member  of  the  Conven- 
tion that  framed  the  Constitution  of  Nevada,  he  rendered  the  peo- 
ple invaluable  service,  and  won  for  himself  an  enviable  distinction. 
As  Chairman  of  the  Judiciary  Committee,  he  first  originated  and 
then  enforced  our  present  system  of  Judiciary.  His  learning  and 
judgment  were  promptly  recognized,  and  his  opinions  were  to  a 
great  extent  adopted  by  the  Convention.  His  genius  engrafted 
itself  upon  our  fundamental  law,  which  will  forever  stand  a  monu- 
ment to  his  memory.  He  had  much  to  do  in  shaping  the  politics  of 
this  State,  and  in  preserving  this  people  true  to  Republican  institu- 
tions. He  loved  the  country  of  his  adoption  second  only  to  his 
honor,  which  he  loved  more  dearly  than  life.  He  scorned  a  rebel 
beyond  expression,  and  most  of  all,  a  rebel  bom.  His  voice  was 
ever  raised  against  oppression  and  wrong,  and  ever  gave  forth  elo- 
cjuent  utterances  for  liberty  and  right.  He  was  a  Radical — that  is 
to  say,  he  was  earnestly,  entirely  and.  unhesitatingly  for  the  right — 
never  willing  to  compromise  principle  for  the  sake  of  temporary, 
doubtful  expediency. 

In  1864,  after  Nevada,  by  the  choice  of  her  people  and  par- 
tiality of  the  General  Government,  had  become  a  State  in  the 
Union,  Judge  Brosnan,  by  the  unanimous  and  spontaneous  voice  of 
his  party,  was  made  a  Justice  of  this  Court — was  called  to  illus- 
trate the  Judicial  system  he  had  conceived  and  enforced  as  a  mem- 
ber of  the  Constitutional  Convention.  Nevada  became  a  State  to 
escape  the  deadfall  of  her  Territorial  Courts.  Her  temple  of  Jus- 
tice had  been  transformed  into  a  den  of  iniquity,  from  which  the 
ermine  seldom  escapes  untainted,  and  Justice  never  unscathed. 
An  outraged  public,  writhing  in  the  fury  of  its  indignation,  cried 
aloud  for  reform.  An  honest  Court,  composed  of  men  as  solid,  as 
pure,  and  incorruptible  as  unalloyed  and  polished  gold,  was 
demanded.  The  public  demand  was  satisfied  in  the  selection  of 
Cornelius  M.  Brosnan.  To  receive  a  nomination  and  election  for 
Justice  of  the  Supreme  Court,  at  such  a  moment  and  under  such 
circumstances,  was  indeed  a  splendid  tribute  to  his  judicial  ability 
and  purity.  As  a  Justice  of  this  Court,  Judge  Brosnan  has  more 
than  satisfied  public  expectation.  His  career  is  above  criticism. 
A  man  of  strong  prejudices  and  ardent  friendships,  the  one  nor  the 
otiier  have  ever  swerved  him  from  the  line  of  absolute  and  exact 
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justice.  Upon  the  Bench  he  knew  nothing  but  law,  which  he 
grasped  with  wonderfiil  facility,  comprehended  almost  with  intuition, 
and  enforced  with  the  precision  of  demonstration.  He  wrote  but 
few  opinions,  but  these  were  models  of  precision,  perspicuity  and 
vigor,  bearing  the  ring  of  pure  law,  and  carrying  conviction  irresist- 
ibly with  them.  Written  in  the  face  of  California  precedent  and 
an  overwhelming  public  sentiment,  Milliken  v.  Sloat  will  staiid  ever 
a  monument  of  his  firmness  and  integrity.  Judge  Brosnan  was  the 
''  soul  of  wit "  and  honor.  He  had  many  ardent  friends.  All  who 
knew  him  best,  loved  him  most. 

Out  of  respect  to  his  memory  and  virtues,  I  move  your  Honors 
that  this  Court  do  now  adjourn. 

In  response  to  the  motion  of  the  Attorney  General,  Chief  Justice 
.  Bbatty  said : 

The  death  of  our  late  associate,  the  Hon.  C.  M.  Brosnan,  has 
filled  the  surviving  members  of  the  Court  with  sorrow  and  regret. 
Bom  and  partially  educated  in  Ireland,  he  removed,  whilst  yet  a 
boy,  to  the  State  of  New  York.  In  that  State  he  prosecuted  the 
study  of  the  law,  obtained  a  license  to  practice,  and  at  an  early 
age  distinguished  himself  by  his  eloquence,  learning  and  success 
in  his  profession.  In  the  year  1851  he  came  to  the  Pacific  coast, 
and  for  a  number  of  years  practiced  his  profession  in  the  city  of 
San  Francisco.  At  a  later  date  he  c%pae  to  the  Territory  of 
Nevada,  and  participated  in  the  deliberations  of  both  the  constitu- 
tional conventions  which  were  assembled  to  frame  a  Constitution 
for  the  State  of  Nevada. 

After  the  adoption  of  the  State  Constitution,  which  he  had  par-  . 
ticipated  in  forming,  he  was  selected  by  the  Union  Party  of  the 
new  State  as  one  of  its  candidates  for  a  seat  on   the   Supreme 
Bench,  to  which  office  he  was  elected  by   a  large  majority  of  the 
voters  of  this  State. 

Born  in  a  distant  land,  he  heartily  adopted  this  as  his  home  and 
his  country.  In  our  fearful  struggle  for  national  existence,  his 
voice  was  always  raised  for  the  country  of  his  adoption.  He 
never  faltered  in  his  allegiance  ;  never  doubted  the  success  of  the 
national  cause.  With  what  eloquence  he  asserted  the  necessity  of 
maintaining  the  national  integrity  and  suppressing  armed  rebellion 
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against  the  just  authority  of  his  adopted  country,  all  can  attest. 
Possessed  of  a  fine  taste,  a  classical  education,  ardent  in  his  feel- 
ings and  naturally  fluent,  he  made  himself  known  to  the  public  as 
an  eloquent  and  gifted  speaker.  His  learning  and  acquaintance 
with  the  principles  of  his  profession  were  well  known  to  the  bar  of 
the  State.  His  firmness  and  decision,  and  the  stoical  resolution 
with  which  he  resisted  all  the  temptations  which  were  attempted 
to  be  brought  to  bear  on  his  judicial  decisions,  are  best  known  to 
his  associates.  It  is  with  no  small  degree  of  pleasure  that  I  bear 
witness  to  his  unswerving  integrity,  and  that  firmness  of  character 
which  enabled  him  to  pursue  the  straightforward  course  of  an  up- 
right Judge,  seeking  only  to  ascertain  the  law  and  decide  the  right, 
regardless  of  personal  consequences  to  himself.  In  his  judicial 
course,  he  never  stopped  to  inquire  whether  a  decision  might  be 
popular  or  unpopular,  whether  it  would  result  beneficially  or  in- 
juriously to  himself.  But  a  few  weeks  since  he  left  us  for  the  more 
genial  climate  of  our  sister  State,  hoping  to  recover  his  accustomed 
health  in  the  mild  atmosphere  of  the  coast  region  of  California. 
For  a  time  the  change  of  climate  seemed  to  be  beneficial.  But 
that  change  was  either  deceptive  or  of  short  duration.  Too  soon 
we  heard  the  melancholy  tidings  of  his  death. 

Out  of  respect  for   the  memory*  of  our  deceased  brother,  this 
Court  will  stand  adjourned  until  Monday  next. 


Monday,  May  20th,  a.d.  1867. 

Present — ^Bbatty,  C.  J. ;  Lewis,  J.,  and  Johnson,  J. 

The  Committee  appointed  to  draft  resolutions,  by  their  chair- 
man, R.  M.  Clarke,  Esq.,  report  the  following : 

Whereas^  On  the  2l8t  day  of  April,  a.d.  1867,  inexorable 
fate  removed  from  our  midst,  by  death,  the  Honorable  C.  M. 
Brosnan,  late  a  Justice  of  the  Supreme  Court ;  therefore,  be  it 

Resolved^  That  the  intelligence  of  his  death  was  received  by 
the  officers  and  members  of  this  Court  with  deep  regret  and  pro- 
found sorrow. 
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Resolved^  That  by  his  decease  this  Court  lost  a  learned  and  just 
Judge ;  the  State  a  capable  and  faithful  oflScer  ;  the  profession  an 
ornament,  and  society  an  estimable  member. 

Resolvedj  That  we  extend  our  earnest  sympathies  to  the  rela- 
tives and  friends  of  the  deceased. 

Resolved^  That  the  court-room  be  draped  in  mourning,  and 
that  these  resolutions  be  spread  upon  the  minutes  of  the  Court. 

Robert  M.  Clarke, 
Samuel  C.  Denson, 
Wm.  Patterson. 
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CHARLES    L.    SHERMAN,    Respondent,    v.    JAMES    S. 
DILLEY,  Appellant. 

To  make  a  fonner  judgment,  between  the  same  parties,  evidence  in  a  subse- 
quent suit,  it  must  appear  that  the  facts  constituting  the  estoppel  were  actually 
passed  on  by  the  jury  in  the  former  case. 

If  the  pleadings  do  not  show  it,  parol  testimony  may  be  introduced  to  explain 
the  record,  and  show  that  the  identical  point  arising  in  the  second  suit  was 
tried  in  the  former. 

If  no  parol  evidence  be  introduced,  the  record  is  only  evidence  of  what  is 
necessarily  put  in  issue  by  the  pleadings. 

When  a  plaintiff  in  ejectment  avers  title  and  right  of  possession  in  himself, 
and  the  defendant  denies  both  these  allegations,  and  on  the  other  hand  avers 
title  and  right  of  possession  in  Mmself^  here  it  would  seem,  prima  facie.,  that 
the  title  was  in  controversy.  The  judgment,  in  such  case,  would  operate  as  an 
estoppel  in  any  future  litigation  between  the  same  parties,  unless  it  should  be 
shown  that  one  of  the  parties  was  prevented  from  making  his  title  available 
in  the  former  suit  by  some  temporary  impediment,  such  as  an  outstanding 
lease  or  liccBse,  or  that  he  had  acquired  some  new  title  since  the  former  judg- 
ment. 
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Sherman  v.  Billey. 

The  common  law  doctrine,  that  a  judgment  in  ejectment  cannot  be  pleaded  in 
bar  or  given  in  evidence  by  way  of  estoppel,  arises  from  the  fact  that  this 
action  at  common  law  is  between  fictitious  persons,  and  has  no  applicability  to 
our  action  for  possession  of  real  property,  which  is  more  like  the  writ  of  entry 
or  assize  than  the  old  action  of  ejectment.  Our  action,  although  called  eject- 
ment, seems  to  combine  the  properties  of  a  writ  of  assize,  of  entry,  and  of  right, 
and  as  such  a  judgment  in  an  action  is  an  estoppel  in  regard  to  all  titles  liti- 
gated therein. 

It  is  proper  for  a  Court  to  refuse  instructions  containing  correct  principles  of 
law,  if  there  is  no  evidence  before  the  jury  making  them  applicable  to  the  case 
on  trial. 

A  judgment  cannot  be  pleaded  in  bar,  or  proved  as  an  estoppel,  whilst  it  is 
pending  on  appeal. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Lyon  County,  Hon.  Wm.  Hayd()N,  presiding. 

The  facts  are  stated  in  the  opinion. 

F,  H.  ^  J.  ilfeT.  Kennedy  and  R.  M.  Clarke^  for  Appellant. 

H.  M,  Steele^  for  Respondent,  cited  Reynolds  v.  Harris^  14 
Cal.  678;  Gray  and  others  v.  Dougherty  et  al,  25  Cal.  266, 
and  Carpenter  v.  Schmidt,  26  Cal.  479,  as  to  the  force  and  effect 
of  the  former  judgment. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

By  the  former  opinion  of  a  majority  of  the  Court  in  this  case, 
the  judgment  of  the  lower  Court  was  reversed,  and  a  new  trial 
ordered.  Upon  further  examination  of  the  authorities,  however,  I 
am  satisfied  that  we  were  incorrect  in  our  conclusions,  and  that  the 
judgment  of  the  lower  Court  must  be  aflSrmed. 

The  action  was  brought  to  obtain  an  injunction  restraining  the 
defendant  from  diverting  a  certain  stream  of  water  from  premises 
claimed  by  the  plaintiff;  and  also  to  recover  the  sum  of  one  thous- 
and dollars  as  damages  for  the  diversion  complained  of.  The  rights 
of  both  parties  apparently  rest  upon  the  ownership  of  the  premises 
from  which  the  water  is  diverted.  Upon  the  trial,  the  plaintiff  in- 
troduced in  evidence  the  judgment  roll  in  an  action  of  ejectment 
brought  by  Dilley  against  Sherman  to  recover  possession  of  the 
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premises  from  which  it  is  claimed  the  water  is  diverted,  and  upon 
the  ownership  of  which  the  right  to  the  water  seems  to  depend. 
The  judgment  in  that  action  being  in  favor  of  Sherman,  it  was 
used  by  him  on  the  trial  of  this  cause  as  an  estoppel  to  any  claim 
of  title  which  existed  at  the  time  of  its  rendition,  and  which  the 
defendant  Dilley  might  wish  to  set  up  in  this  action.  Acting  upon 
the  conviction  that  that  judgment  constituted  an  estoppel,  the  Court 
below  charged  the  jury  that  "  the  judgment  read  in  evidence  in 
this  case  by  the  plaintiff  is  a  bar  to  any  right  which  the  defendant 
might  or  did  have,  or  might  have  proven  at  the  time  of  the  trial 
on  which  said  judgment  was  rendered ;  therefore  you  are  instruct- 
ed to  disregard  all  testimony  of  title  or  right  of  possession  to  the 
premises  in  dispute  which  existed  prior  to  that  time."  The  giving 
of  this  instruction  by  the  Court  below  brings  up  the  question 
whether  the  verdict  and  judgment  in  the  first  action  between  these 
parties  were  admissible  in  evidence  as  an  estoppel  on  the  trial  of 
the  second. 

The  general  rule  of  law  is,  that  a  judgment  of  a  Court  of  com- 
petent jurisdiction  directly  upon  a  certain  point,  is  as  a  plea  a 
bar,  or  as  evidence  conclusive  between  the  same  parties  or  privies 
upon  the  same  matter  in  any  other  action.  In  the  Duchess  of 
Kingston's  case,  (20  Howell's  State  Trials)  Chief  Justice  De  Gray 
lays  down  the  rule  upon  this  subject,  as  follows :  "  From  the  vari- 
ety of  cases  relating  to  judgments  being  given  in  evidence  in  civil 
suits,  these  two  deductions  seem  to  follow  as  generally  true :  First. 
That  the  judgment  of  a  Court  of  concurrent  jurisdiction  directly 
upon  the  point,  is  as  a  plea  a  bar,  or  as  evidence  conclusive  be- 
tween the  same  parties  upon  the  same  matter  directly  in  question 
in  another  Court.  Secondly.  That  a  judgment  of  a  Court  of  ex- 
clusive jurisdiction  directly  upon  the  point  is,  in  like  manner,  con- 
clusive upon  the  same  matter  between  the  same  parties  coming 
incidentally  in  question  in  another  Court  for  a  different  purpose. 
But  neither  the  judgment  of  a  concurrent  nor  exclusive  jurisdiction 
is  evidence  of  any  matter  which  comes  collaterally  in  question, 
though  within  their  jurisdiction,  nor  of  any  matter  incidentally 
cognizable,  nor  of  any  matter  to  be  inferred  by  argument  from  the 
judgment." 
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To  make  the  former  judgment  between  the  same  parties  admissi- 
ble in  evidence  in  another  action  pending  between  them,  it  must 
appear  that  the  fact  constituting  the  estoppel,  and  which  is  sought 
to  be  proved  by  the  record,  was  actually  passed  upon  by  the  jury 
in  finding  their  verdict  in  the  former  suit.  It  is,  perhaps,  not 
necessary  that  it  should  have  been  directly  and  specifically  put  in 
issue  by  the  pleadings ;  but  it  is  sufiicient  if  it  is  shown  that  the 
question  which  was  tried  in  the  former  action  between  the  same 
parties  is  again  to  be  tried  and  settled  in  the  suit  in  which  the  for- 
mer judgment  is  offered  in  evidence.  But  when  the  fact  is  not  di- 
rectly put  in  issue  by  the  pleadings,  and  it  was  not  a  fact  necessary 
to  be  passed  upon  before  judgment  could  be  rendered,  then  parol 
evidence  is  admissible  to  show  that  the  same  fact  was  submitted  to, 
and  passed  upon  by  the  jury  in  the  former  action.  If  this  be  not 
done,  the  judgment  would,  as  evidence,  be  conclusive  of  nothing  but 
the  material  facts  directly  put  in  issue  by  the  pleadings,  or  such  as 
it  was  necessary  to  pass  upon  in  finding  the  verdict,  or  rendering 
the  judgment.  The  judgment  introduced  in  evidence  in  this  case, 
was  rendered  upon  pleadings  in  which  each  party  avers  that  he  is 
the  owner,  and  entitled  to  the  possession  of  the  real  estate  in  the 
controversy.  Though  the  right  of  possession  was  the  ultimate  ques- 
tion to  be  determined  by  the  Court  in  that  case,  that  right  seems 
only  to  have  been  claimed  as  resulting  from  the  ownership  of  the 
premises.  The  plaintiff  alleges  that  he  is  the  owner  and  entitled  to 
the  possession  of  the  premises,  whilst  the  defendant  denies  such  own- 
ership, and  claims  ownership  and  right  of  possession  in  himself.  If 
that  be  the  state  of  the  case,  the  right  of  possession  could  only  be 
determined  by  passing  upon  the  title,  and  if  that  was  found  to  be 
in  Sherman,  it  would  be  a  violation  of  the  rule  above  laid  down  to 
allow  Dilley  to  set  up  the  same  claim  in  a  subsequent  action  against 
Sherman,  which  he  had  relied  on  before,  and  which  had  been  de- 
clared insufficient  to  entitle  him  to  recover ;  unless  he  shows  that 
the  title,  upon  which  he  relies  in  the  second  action,  was  unavailable 
in  the  first  by  reason  of  some  existing  lease  or  license,  which,  at 
that  time,  defeated  the  right  of  possession.  Such  fact  could  un- 
doubtedly be  shown  by  parol  proof,  and  in  that  way,  the  title  which 
had  been  relied  on  in  the  first  action,  might  become  available  in  the 
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second ;  for,  notwithstanding  the  same  title  may  be  relied  on  in  the 
second  action  which  was  employed  in  the  first,  the  recovery  in  the 
second  action  may  be  sought  upon  a  right  of  possession  which  has 
accrued  upon  that  title  since  the  first  action.  However,  when  the 
pleadings  put  the  title  or  ownership  in  issue,  prima  facie,  the  ver- 
dict and  judgment  would  constitute  an  estoppel  to  the  assertion  of 
any  title  which  existed  in  the  party  at  the  time  of  the  former  action. 

At  common  law,  when  the  action  of  ejectment  was  based  upon 
a  fiction,  and  the  parties  were  fictitious,  the  record  could  not  be 
used  by  way  of  estoppel.  The  reason  for  that  rule  is  clearly  stated 
by  Mr.  Justice  Miller,  in  the  case  of  Miles  v.  Calwell  (2  Wallace, 
40).  He  says:  "One  reason  why  the  verdict  cannot  be  made 
conclusive  in  these  cases,  is  obviously  due  to  the  fictitious  character 
of  the  action.  If  a  question  is  tried  and  determined  between  John 
Doe,  plaintiff',  and  A  B,  who  comes  in  and  is  substituted  defendant 
in  place  of  Richard  Roe,  the  casual  ejector,  it  is  plain  that  A  B 
cannot  plead  the  verdict  and  judgment  in  bar  of  another  suit 
brought  by  John  Den  against  Richard  Fen,  though  the  demise  may 
be  laid  from  the  same  lessor  ;  for  there  is  no  privity  between  John 
Doe  and  John  Den.  Hence,  technically,  an  estoppel  could  not  be 
successfully  pleaded  so  long  as  a  new  fictitious  plaintiff  could  be 
used." 

This  reason,  however,  no  longer  exists.  Under  our  practice  the 
real  parties  in  interest  are  made  plaintiffs  and  defendants ;  and,  as 
is  usual  under  the  new  forms,  the  real  ownership  or  title  is  put  in 
issue,  there  is,  perhaps,  no  reason  why  a  judgment  upon  such 
pleadings  should  not  operate  by  way  of  estoppel.  If  the  plaintiff 
pleads  ownership  or  title  in  fee  in  himself,  and  issue  is  taken  upon 
that  question,  and  found  against  him,  we  can  see  no  reason  why 
the  record  should  not  operate  as  an  estoppel  to  any  title  existing  in 
the  same  party  at  the  time  of  the  first  trial.  Our  action  for  the 
recovery  of  the  possession  of  real  property  is  more  analogous  to  the 
proceeding  by  writ  of  entry,  or  assize,  at  common  law,  than  to  the 
old  action  of  ejectment.  Those  were  actions  merely  possessory, 
serving  only  to  regain  the  possession.  They  determined  nothing 
with  respect  to  the  right  of  property.  Under  the  writ  of  entry  the 
title  of  the  tenant  or  possessor  was  disproved  by  showing  the 
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unlawful  means  by  which  he  entered  or  continued  in  possession. 
The  defendant  was  allowed  to  deny  or  justify  his  entry  by  showing 
title  in  himself,  or  those  under  whom  he  makes  claim ;  whereupon, 
the  possession  of  the  land  was  awarded  to  him  who  produced  the 
clearest  right  to  possess  it.  "  As  a  writ  of  entry,"  says  Mr.  Justice 
Blackstone,  "  is  a  real  action  which  disproves  the  title  of  the  tenant 
by  showing  the  unlawful  commencement  of  his  possession,  so  an 
assize  is  a  real  action  which  proves  the  title  of  the  demandant 
merely  by  showing  his  or  his  ancestor's  possession ;  and  these  two 
remedies  are,  in  all  other  respects^  so  totally  alike,  that  a  judgment 
or  recovery  in  one  is  a  bar  against  the  other ;  so  that  when  once  a 
man's  possession  is  established  by  either  of  these  possessory  actions, 
it  can  never  be  disturbed  by  the  same  antagonists  in  any  other  of 
them."     (5  Chitty's  Blackstone,  184.) 

True,  the  unsuccessful  party  in  either  of  these  actions  could 
again  appeal  to  the  Courts  to  have  the  rights  of  property  established 
by  means  of  the  writ  of  right,  whereby  the  right  of  property  alone 
was  determined.  But  where  these  various  forms  of  real  actions 
are  recognized,  a  material  distinction  is  maintained  between  the 
writ  of  entry  and  assize,  whereby  the  right  of  possession  alone  is 
determined,  and  the  writ  of  right  which  determines  the  right  of 
property.  It  was  held  by  the  Courts  that  the  subject  matter  of 
the  action  by  writ  of  entry  and  assize  was  different  from  that 
involved  in  the  writ  of  right.  Under  our  practice,  however,  all 
these  different  forms  of  real  actions  are  merged  into  the  one  action 
which  we  call  ejectment :  in  which  both  the  right  of  possession  and 
the  right  of  property  are  tried.  Therefore,  the  same  reason  which 
made  a  judgment  in  a  writ  of  entry  or  assize  operate  as  a  bar  to  a 
subsequent  action  of  the  same  character  between  the  same  parties, 
would  undoubtedly  make  a  judgment  in  our  action  of  ejectment 
operate  in  the  same  way.  Hence  we  conclude  that  a  judgment  in 
ejectment,  where  issue  is  taken  upon  the  title  or  ownership,  will 
operate  by  way  of  estoppel  in  a  subsequent  action  between  the  same 
parties,  involving  the  same  subject  matter;  such  estoppel  being 
confined  to  the  rights  and  relations  of  the  parties  as  they  existed 
at  the  time  of  rendition  of  the  judgment,  and  not  to  affect  subse- 
quently acquired  rights  or  titles.  QCaperton  v.  Schmidt^  26  Cal. 
479.) 
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The  second  assignment  of  error  is,  that  the  Court  below  erred  in 
refusing  to  give  instructions  six,  seven,  eight  and  nine,  asked  by  the 
defendant.  Though  these  instructions  correctly  announce  the  law, 
they  were  properly  refused,  for  the  reason  that  they  are  all  based 
upon  evidence  which  was  ruled  out  by  the  Court's  instruction  above 
referred  to. 

The  third  error  complained  of  is,  that  the  Court  erred  in  giving 
instructions  five,  six  and  seven  asked  by  the  plaintiff.  Of  this 
complaint  it  is  only  necessary  to  say  that  the  record  does  not  show 
that  those  instructions  were  given  by  the  Court ;  and  furthermore,  we 
are  satisfied  from  the  record  that  they  do  not  belong  in  this  case,  but 
to  the  case  of  Dilley  v.  Sherman^  and  were  inadvertently  copied 
into  this  record  by  the  Clerk.  It  is  therefore  unnecessary  to  deter- 
mine whether  the  law  is  correctly  announced  in  them  or  not.  Had 
counsel  shown  to  the  Court  below  that  the  case  oi  Dilley  v.  Sherman 
was  on  appeal  at  the  time  this  case  was  tried,  and  objected  to  the 
introduction  of  the  record  in  that  case  upon  that  ground,  it  would 
doubtless  not  have  been  admitted ;  for  a  verdict  and  judgment 
cannot  be  pleaded  in  bar,  nor  do  they  operate  by  way  of  estoppel 
whilst  the  case  in  which  they  are  rendered  is  pending  on  appeal. 
That  fact  was  not,  however,  called  to  the  attention  of  the  Court 
below,  and  cannot  be  made  here  for  the  first  time. 

The  judgment  of  the  Court  below  must  be  aflBrmed. 


JOHN  A.  McCURDY,  Respondent,  v.  THE  ALPHA  G.  &  S. 
MINING  COMPANY,  Appellant. 

UsiuiUy,  a  deed  passes  only  what  is  described  in  the  granting  clause ;  but  under 
modern  and  liberal  rules  of  interpretation,  an  explanatory  clause  or  habendftm 
of  a  deed  may  cause  that  to  pass  which  could  by  no  possible  interpretation  be 
held  to  have  been  described  in  the  granting  clause  of  the  deed. 

Parties  usually  describe  what  is  intended  to  be  granted  in  the  granting  clause 
of  the  deed.  And  Courts  should  not  interpret  deeds  so  as  to  carry  more  than 
is  mentioned  in  that  clause,  unless  the  intent  to  carry  more  is  clearly  shown  in 
other  portions  of  the  deed. 

An  explanatory  clause  in  a  deed  should  not  be  so  interpreted  as  to  be  repug- 
nant to  the  granting  clause,  especially  when  there  is  not  necessarily  any  such 
conflict. 


8     W\ 
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A  deed  may  be  interpreted  by  the  aid  of  surrounding  circumstances,  which  are 
known  to,  and  understood  by,  the  contracting  parties.  A  full  knowledge  of 
surrounding  circumstances  may  make  that  intelligible  which  would  otherwise 
be  unintelligible. 

The  Court  and  not  the  jury  must  interpret  written  contracts.  When  the  existence 
or  non-existence  of  certain  extraneous  facts  must  be  ascertained  to  arrive  at  a 
correct  cx>nclusion,  the  Court  may  submit  these  facts  to  a  jury.  But  where  all 
the  material  facts  are  admitted  by  both  sides,  then  the  Court  must  decide. 

Upon  Rehearino. — ^The  phrase  "  The  interest  herein  intended  to  be  conveyed," 
commented  on  and  explained. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  C.  BuRBANK,  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

0.  J.  Hillyer^  for  Appellant,  made  the  following  points : 

The  Court  erred  in  refiising  to  give  the  third,  fourth  and  tenth 
instructions  asked  by  defendants.  These  instructions  were  for  the 
purpose  of  giving  to  the  jury  a  proper  construction  of  the  deeds  under 
which  the  plaintiff  claimed ;  that  construction  was  for  the  Court, 
and  not  the  jury. 

The  Court  erred  in  instructing  the  jury  that  they  were  to  con- 
strue the  deed  and  ascertain  the  intent  of  the  parties. 

The  instructions  as  given  were  inconsistent  with  themselves  and 
with  the  rulings  of  the  Court  in  regard  to  the  admission  of  evidence. 

The  Court  erred  in  excluding  the  testimony  of  John  U.  Mills,  as 
to  the  declarations  of  Coppers  and  McCurdy. 

Parol  evidence  is  not  admissible  to  contradict  the  terms  of  a 
written  instrument,  but  it  is  always  admissible  to  show  the  circum- 
stances surrounding  the  parties,  and  if  there  be  any  ambiguity  in 
the  language  of  the  writing  it  may  be  explained  by  parol.  Parol 
evidence  was  admissible  here  to  identify  the  Central  Ledge,  and 
show  whether  it  was  independent  of  the  Gold  Hill  Ledge,  and  also 
to  show  what  was  understood  by  the  terms  "  reach  and  prospect," 
in  the  deed,  and  to  identify  what  ledges  were  included  in  the  gen- 
eral clause  following  the  designation  of  the  Central  Lode,  and 
whether  the  Gold  Hill  Ledge  was  intended  to  be  included  in  that 
clause. 
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To  prove  these  facts  the  declarations  of  Coppers  and  McCurdy 
were  competent,  and  indeed,  the  best  evidence.  {Leland  v.  Stonej 
10  Mass.  458;  Beed  v.  Pro,  of  Locks,  17  Curtis  R.  585;  1 
Greenleaf  Ev.  Sec.  208  ;  1  PhilUps  Ev.  546 ;  1  Metcalf,  380 ;  13 
Pick.  261.) 

The  admissions  of  a  party  are  always  admissible  to  prove  any 
fact  which  maybe  established  by  parol  evidence.  (1  Greenleaf  on 
Ev.  Sec.  171.) 

The  Court  erred  in  rejecting  evidence  to  the  eflPect  that  plaintiff, 
whilst  prosecuting  his  work,  disclaimed  ownership  in  the  Gold  Hill 
Ledge.  {Stanley  v.  Green,  12  Cal.  162 ;  ScoviU  v,  Griffith,  2 
Keman,  509 ;  £arl  v.  Picken,  5  Car.  &  Payne,  542.)    \ 

The  judgment  could  under  no  circumstances  have  been  for  more 
than  fifty-three  feet,  for  one  of  the  deeds  under  which  plaintiff 
claims  clearly  describes  only  the  central  and  back  ledges.  As  to 
this  deed  there  is  no  ambiguity,  and  therefore  the  judgment  is  too 
large,  if  not  entirely  erroneous. 

jL.  E.  Bvlkeley,  for  Respondent : 

The  deeds  are  not  ambiguous,  and  they  should  have  been  con- 
strued by  the  Court  for  the  jury ;  but  the  construction  having  been 
left  to  the  jury  at  request  of  appellants,  this  action  is  final. 

Even  if  technical  errors  have  intervened,  substantial  justice  hav- 
ing been  done,  this  Court  should  not  reverse  the  judgment.  (^Eng- 
lish V.  Johnsorij  17  Cal.  107 ;  Merle  v.  Mathews,  26  Cal.  455 ; 
Alston  V.  James,  17  Barb.  289 ;    Winaiis  v.  Christy,  4  Cal.  70.) 

Plaintiff  was  entitled  to  judgment  on  the  pleadings.  The  plead- 
ings, at  most,  only  deny  plaintiff's  ownership :  they  do  not  deny  his 
right  of  possession. 

The  deeds  were  not  ambiguous,  and  therefore  no  evidence  was 
admissible  to  explain  them. 

Opinion  by  Beatty,  J.,  Lbwis,  C.  J.,  concurring. 

This  was  an  action  brought  to  recover  127  feet  undivided  inter- 
est in  certain  mining  ground  in  Gold  Hill.  The  circumstances  on 
which  the  claim  is  founded,  and  which  are  necessary  to  be  known 
to  determine  the  rights  of  the  parties,  are  as  follows : 
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On  the  ninth  day  of  July,  1859,  certain  parties  made  the  follow- 
ing location  of  a  mining  claim  at  Gold  Hill : 

That  we,  the  undersigned,  claim  four  claims  of  1,200  feet,  includ- 
ing quartz  and  surface,  commencing  at  the  Reverend  Bennett  claim 
and  running  north.  This  claim  lies  to  the  right  of  Gold  Hill,  TJ.  T. 
Feb'y  27th,  1869. 

Recorded  July  9th,  1859. 

T.   A.   HOUSEWORTH. 

L.  S.  Bowers, 
F.  D.  Casteel, 
Jos.  Plato, 

W.   KXIGIIT. 

Subsequently,  three  of  the  original  locators,  together  with  Joseph 
Webb,  who  had  become  associated  with  them,  entered  into  the  fol- 
lowing contract : 

ARTICLE   OF  AGREEMENT. 

Joseph  Webb,  Joseph  Plato,  F.  D.  Casteel,  and  L.  S.  Bowers, 
with  J.  H.  Mills  and  P.  W.  Coppers.  Date,  December  16th,  1859. 
Consideration,  250  feet  of  ground. 

The  parties  of  the  second  part  agree  to  run  a  tunnel  in  a  certain 
mining  claim  situated  above  Gold  Hill,  and  joins  on  Board  &  Co.'s 
claim,  belonging  to  the  parties  of  the  first  part.  We  of  the  second 
parties  agree  to  run  a  tunnel  till  we  strike  the  ledge.  For  so  doing 
we  of  the  first  part  do  convey  and  relinquish  all  our  right  of  two 
hundred  and  fifty  feet  of  ground  in  the  above  mining  claims.  When 
the  parties  of  the  second  part  have  completed  the  tunnel  to  the 
ledge,  then  the  tunnel  shall  become  the  property  of  both  parties  of 
the  first  and  second  part. 

As  witness  our  hands  this  day. 

John  H.  Mills,  >  Parties  of  the 
P.  W.  Coppers,  J    second  part. 
Joseph  Webb,     ^ 
L.  S.  Bowers,    I  Parties  of  the 
F.  D.  Casteel,   |     fii*st  part. 
J.  Plato,  J 

Attest:  E.  C.  Morse. 
Recorded  March  25th,  1860.     Book  B,  p.  175.     G.  H.  R. 
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Under  this  contract  Mills  &  Coppers  ran  a  tunnel  for  some  three 
hundred  feet,  and  claimed  that  thej  had  struck  the  ledge.  At 
least  Mills,  one  of  the  joint  contractors,  claimed  that  they  had. 
Coppers  denies  that  he  made  any  such  claim.  But,  be  that  as  it 
may,  the  company,  after  some  hesitation,  and  indeed,  strenuous 
objection  by  some  of  its  members  to  the  claim  asserted,  accepted  the 
contract  as  finished,  and  allowed  the  250  feet  to  Coppers  &  Mills. 
Coppers  did  not  hesitate  to  accept  his  125  feet,  although  he  says  he 
did  not  claim  the  contract  was  finished. 

After  accepting  the  contract  of  Coppers  &  Mills  as  finished,  and 
after  allowing  them  their  250  feet,  the  price  of  the  contract,  the 
company,  at  its  own  expense,  extended  the  tunnel  one  hundred  feet 
west,  making  the  whole  tunnel  400  feet  in  length. 

About  this  time  it  began  to  be  supposed  that  back  of  the  ledge 
located  by  Bowers  and  others  in  July,  1859,  and  between  that  and 
some  croppings  called  Butler's  Peak  croppings,  which  lay  up  the 
hill  considerably  to  the  west,  there  might  be  another  or  other  blind 
ledges.  In  order  to  secure  these  supposed  ledges,  the  following 
locations  were  made  in  June  and  August  of  the  year  1860  : 

Central  Company. — Notice, — We,  the  undersigned,  members 
of  Gold  Hill  Tunnel  Company,  have  this  day  located  six  claims  of 
two  hundred  feet  each  on  this  supposed  blind  ledge,  lying  between 
the  Gold  Hill  ledge  and  the  Back  ledge  croppings,  known  as  But- 
ler's Peak  croppings,  and  we  do  each  and  all  of  us  claim  and  hold 
the  same  proportion  in  this  ledge  that  we  own  and  are  in  possession 
of  in  Gold  Hill  Tunnel  Company,  commencing  at  this  stake  and  run- 
ning north,  or  northerly,  twelve  hundred  feet. 

S.  Bowers, 
Jos.  Plato, 
P.  W.  Coppers, 
F.  D.  Casteel, 
Jos.  Webb, 
J.  H.  Mills  &  Co. 
Gold  Hill,  22d  of  June,  1860. 

Recorded  June  23d,  1860. 

Chas.  E.  Olney,  Recorder,  Pr.  Aldrich. 
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"  To  all  that  it  may  concern :  That  the  Gold  Hill  Tunnel  Company 
claim  twelve  hundred  feet  of  each  and  all  ledges  in  this  hill,  from 
the  mouth  of  Gold  Hill  Tunnel  to  the  Back  ledge  commencing  at 
Board  &  Co.'s  claims,  and  run  northerly  twelve  hundred  feet. 

"  Gold  Hill,  August  14th,  1860." 

On  the  thirtieth  of  April,  1861,  certain  members  of  the  company 
entered  into  a  fiirther  contract  with  Coppers  &  McCurdy,  the 
present  plaintiffs,  to  make  a  still  further  exploration  of  their  claims. 
This  contract  was  embodied  in  the  deeds  of  the  members  of  the 
mining  company,  each  member  making  a  deed  for  his  proportionate 
interest  of  the  claim,  which  was  to  pass  upon  the  completion  of  the 
contract  by  Coppers  &  McCurdy.  We  copy  from  one  of  the  deeds 
(they  were  all  alike  in  form)  the  material  part,  upon  the  proper 
interpretation  of  which  this  whole  case  depends : 

"An  undivided  twenty-five  (25)  feet  of  the  interest  of  the  said 
party  of  the  first  part  in  and  to  the  mining  ground  of  the  '  Central 
Company,'  located  on  the  22d  day  of  June,  1860,  a  full  description 
whereof  will  be  found  in  book  F,  page  three,  (3)  of  the  mining 
records  of  Gold  Hill  District.  The  interest  herein  intended  to  be 
conveyed  to  include  also  and  carry  along  with  it  an  interest  of 
equal  extent  in  all  the  ledges  and  lodes  in  which  said  party  of  the 
first  part  is  owner,  and  which  will  be  reached  and  prospected  by 
said  parties  of  the  second  part,  in  their  continuation  of  the  tunnel 
of  '  The  Gold  Hill  Tunneling  Company ; '  said  continuation  com- 
mencing at  a  point  four  hundred  (400)  feet  in  and  from  the  mouth 
of  said  tunnel." 

At  the  time  this  and  other  similar  deeds  were  made,  the  tunnel 
extended  already  400  feet  into  the  hillside,  running  west  towards 
the  Butler's  Peak  croppings.  This  tunnel  runs  for  the  first  four 
hundred  feet  through  various  kinds  of  matter,  some  of  which  seems 
to  be  admitted  by  all  intelligent  witnesses  to  be  vein  matter.  But 
the  opinion  of  most  of  the  witnesses  who  claim  to  be  experts  is,  that 
whatever  of  vein  matter  was  passed  through  in  this  four  hundred 
feet  of  the  tunnel  was  mere  tumble  rock,  as  they  term  it :  that  is, 
that  it  was  merely  part  of  the  vein  matter  which  had  fallen  from  the 
vein  and  rolled  down  the  hill.  That  the  true  vein  confined  between 
the  regular  wall  rocks  was  not  found  or  explored  until  it  was  struck 
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m  the  tunnel  by  Coppers  &  McCurdy,  at  a  distance  of  four  hundred 
and  twenty  feet  from  its  mouth. 

These  are  all  admitted  &cts,  with  this  exception :  that  the  defend- 
ants claim  that  the  true  vein  within  its  walls  was  struck  within  the 
first  four  hundred  feet  of  the  tunnel ;  and  that  what  the  plaintiff 
calls  the  east  wall  of  the  ledge,  say  four  hundred  and  twenty  feet 
from  the  mouth  of  the  tunnel,  is  nothing  more  than  a  seam  or  crack 
in  the  ledge. 

It  is  also  an  admitted  fact  that  there  is  but  one  ledge  there — at 
least,  but  one  has  ever  been  discovered  or  prospected. 

With  these  admitted  facts,  the  question  to  be  determined  is,  what 
ground,  if  any,  passed  by  the  deeds  of  the  thirtieth  of  April,  1861. 
The  granting  words  of  said  deed  are  as  follows  : 

"  Do  grant,  bargain,  sell,  and  convey  unto  parties  of  the  second 

part  (McCurdy  &  Coppers)  an  undivided feet  of  the  interest 

of  the  said  party  of  the  first  part  in  and  to  the  mining  grounds  of  the 
Central  Company,  located  on  the  22d  day  of  June,  1860,  a  full 
description  whereof  will  be  found  in  Book  F,  page  three,  of  the 
Mining  Records  of  Gold  Hill  District." 

Here  there  is  a  distinct  reference  to  the  location  made  on  the 
twenty-second  of  June,  1860.  That  location  is  of  1,200  feet "  on  this 
supposed  blind  ledge,  lying  between  the  Gold  Hill  ledge  and  the  Back 
hill  ledge  croppings,  known  as  Butler's  Peak  croppings."  The 
granting  words  of  the  deed,  then,  taken  in  connection  with  another 
written  paper  to  which  they  refer,  clearly  confine  the  grant  to  a 
ledge  or  ledges  lying  between  the  Gold  Hill  ledge  and  the  Butler's 
Peak  ledge,  and  by  the  most  positive  implication  exclude  the  Gold 
HiU  ledge.  But  this  granting  clause  is  followed  by  an  explanatory 
clause,  which  is  in  these  words : 

"  The  interest  herein  intended  to  be  conveyed  to  include  also  and 
carry  along  with  it  an  interest  of  equal  extent  in  all  the  ledges 
and  lodes  in  which  said  party  of  the  first  part  is  owner,  and  which 
will  be  reached  and  prospected  by  said  parties  of  the  second  part 
in  their  continuation  of  the  tunnel  of  the  '  Gold  Hill  Tunneling 
Company,'  said  continuation  commencing  at  a  point  four  hundred 
(400)  feet  in  from  the  mouth  of  the  tunnel." 

Now  this  explanatory  clause  is  entitied  to  all  due  weight,  and 
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under  the  liberal  rules  adopted  by  the  more  modem  decisions  in 
the  interpretation  and  enforcement  of  deeds,  it  might,  perhaps,  even 
have  the  effect  of  passing  title  to  that  which  by  no  possibility  could 
be  understood  as  having  been  included  within  the  granting  clause 
of  the  deed.  But,  before  giving  such  effect  to  mere  explanatory 
words,  it  should  appear  from  the  instrument,  beyond  all  reasonable 
doubt,  that  it  was  the  intent  of  the  parties  using  the  words  to  give 
them  such  effect.  Parties  usually  describe  in  the  grantijig  clause 
of  a  deed  all  that  they  intend  to  convey.  And  no  Court  should 
hold  that  a  party  by  his  deed  has  conveyed  more  than  is  described 
or  referred  to  in  the  granting  clause,  unless  forced  to  that  conclu- 
sion by  language  in  other  portions  of  the  deed  which  clearly  and 
beyond  all  reasonable  doubt  shows  an  intent  on  the  part  of  the 
grantor  to  part  with  more  property  than  was  described  in  the  grant- 
ing clause.  This  explanatory  clause,  although  not  strictly  tlie  ha- 
bendum of  the  deed,  is  somewhat  similar  to  the  habendum^  and  it 
appears  to  us  should  be  construed  in  the  same  way. 

In  the  text  of  Bacon's  Abridgment,  vol.  4,  page  529,  title 
Grant,  we  find  this  language :  "  That  the  habendum  cannot  pass 
anything  that  is  not  expressly  mentioned  or  contained  by  implica- 
tion in  the  premises  of  the  deed,  because  the  premises  being  part  of 
the  deed  by  which  the  thing  is  granted,  and  consequently  that  make 
the  gift,  it  follows  that  the  habendum^  which  only  limits  the  cer- 
tainty and  extent  of  the  estate  in  the  thing  given,  cannot  increase 
or  multiply  the  gift." 

And  in  the  American  note  to  this  part  of  the  text  we  find  these 
expressions  :  "  It  is  clear  by  the  current  of  all  the  authorities,  that 
an  habendum  may  enlarge,  expound  or  qualify,  and  vary  the  estate 
granted  in  the  premises,  *  *  but  it  must  not  contradict  or  be  re- 
pugnant to  such  estate." 

Now,  as  the  estate  granted  in  the  premises  of  this  deed  was 
between  the  Gold  Hill  ledge  and  another  ledge,  to  make  the  explan- 
atory clause  include  the  Gold  Hill  ledge  would  be  to  make  it  irir 
elude  that  which  the  premises  by  necessary  implication  excluded. 
Thus  an  absolute  repugnancy  is  brought  about  between  the  granting 
and  explanatory  clause  of  the  deed. 

But  necessarily  there  is  no  such  conflict.     If  we  interpret  the 
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language  used  in  the  granting  part  of  the  deed  and  the  explanatory 
clause,  aided  by  the  light  of  the  surrounding  circumstances  which 
were  known  to  the  contracting  parties,  all  diflSculty  seems  to  vanish. 
The  location  of  the  twenty-second  of  June,  1860,  was  of  a  blind  or 
unseen  ledge,  supposed  to  be  central  between  two  other  ledges,  the 
existence  of  which  was  known  and  ascertained,  or  at  least  supposed  to 
be  known  and  ascertained.  But  in  August,  1860,  which  was  before 
this  deed  was  made,  another  location  was  made  upon  the  theory  or 
supposition  that  there  might  be  a  number  of  blind  ledges  between 
the  two  known  ledges.  Now,  if  there  were  a  number  of  such 
ledges,  the  question  might  arise  which  one  was  the  true  central 
ledge.  They  might  all  be  between  the  two  ledges,  and  yet  no  one 
in  a  position  exactly  central  or  equidistant  from  the  two  known 
ledges.  Hence,  it  was  eminently  proper  to  explain  that  all  lodes 
discovered  by  the  contractors  between  the  two  known  lodes  should 
be  held  as  central  lodes,  and  should  pass  under  the  general  expres- 
sion, "  mining  grounds  of  the  Central  Co."  But  it  will  be  con- 
tended that  the  words  "  ledges  and  lodes  *  *  which  will  be  worked 
and  prospected  by  said  parties  of  the  second  part"  are  general  and 
comprehensive  words,  and  must  include  all  ledges  which  are  reached 
and  found  west  of  a  point  400  feet  west  of  the  mouth  of  the  tunnel. 
It  is  true  such  is  the  natural  import  of  those  words,  and  the  mean- 
mg  which  would  have  to  be  attached  to  them  if  their  operation  was 
not  restricted  by  other  language  in  the  instrument,  and  their  import 
explained  by  surrounding  circumstances.  In  the  first  place,  the 
granting  clause  and  this  clause  being  in  conflict,  the  granting  clause 
must  prevail,  unless  it  is  apparent  such  an  interpretation  would  de« 
feat  the  intention  of  the  parties.  If  we  look  to  the  circumstances 
surrounding  the  parties  when  the  contract  was  made,  it  would  ap- 
pear to  us  altogether  probable  that  they  never  intended  to  grant 
any  part  of  the  Gold  Hill  ledge  proper.  The  grant  was  for  a  blind 
ledge  or  ledges  not  yet  discovered,  and  the  existence  of  which  was 
problematical.  The  existence  of  a  Gold  Hill  ledge  seems  to  have 
been  admitted  by  all  parties.  That  there  was  such  a  ledge,  no  one 
seemed  to  doubt.  It  is  assumed  to  exist  in  the  location  made  in  June, 
1860,  and  the  Company  had  allowed  Coppers  &  Mills  250  feet  for 
strikmg  and  prospecting  it. 
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The  deed  to  Coppers  &  McCurdy  seems  to  have  been  made  upon 
the  supposition  that  the  Gold  Hill  ledge  had  been  discovered.  Upon 
this  hypothesis,  and  upon  no  other,  can  we  reconcile  the  different 
clauses  of  the  deed. 

Now,  if  the  parties  did  suppose  the  Gold  Hill  ledge  proper 
had  been  reached  and  prospected  before  this  deed  was  made,  the 
grantor  did  not  intend  to  convey  any  part  of  said  ledge.  As  the 
granting  words  do  not  include  such  ledge,  and  as  the  probabilities 
are  at  least  equal  that  the  grantor,  in  using  the  explanatory  words, 
had  no  idea  of  including  any  interest  in  the  front  ledge,  whether 
the  same  had  or  had  not  been  discovered,  we  feel  bound  to  confine 
the  grant  to  what  is  included  within  the  natural  signification  of  the 
granting  words. 

The  Court,  and  not  the  jury,  must  interpret  written  contracts. 
It  is  true,  that  when  it  is  necessary  to  ascertain  the  existence  or 
nonexistence  of  facts  to  be  proved  by  parol,  to  enable  the  Court  to 
interpret  a  contract,  and  these  facts  are  contested,  they  must  be 
submitted  to  a  jury.  (See  Parsons  on  Contracts,  vol.  2,  p.  1  et 
sequiter^  and  notes.)  But  in  this  case  there  was  really  no  dispute 
as  to  the  main  facts  of  the  case ;  and  admitting  all  the  disputed 
facts  to  have  been  as  plaintiff  claims,  still  the  proper  interpretation 
of  the  instrument  would  defeat  the  action. 

The  Court  below  should  have  granted  the  nonsuit  asked  for  by 
defendants.  It  is  true,  the  statement  of  the  grounds  upon  which  a 
nonsuit  was  asked  for  are  not  in  such  form  as  would  seem  most  ap- 
propriate ;  but  there  was  an  utter  failure  to  show  defendants  in  pos- 
session of  the  ground  mentioned  in  the  deeds  on  which  plaintiff 
founded  his  right. 

The  judgment  must  be  reversed.  Ordered  that  the  judgment  be 
reversed,  and  a  new  trial  granted. 


UPON    REHEARING. 

Opimon  by  Beatty,  C.  J.,  Lewis.  J.,  concurring. 

A  rehearing  was  granted  in  this  case,  mainly  because  the  point 
on  which  it  was  decided  was  not  discussed  in  the  original  argument 
of  the  case,  and  only  slightly  alluded  to  in  appellants'  brief. 
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On  the  argument,  counsel  for  respondent  made  but  two  points  in 
opposition  to  the  views  of  the  Court  as  expressed  in  the  former 
opinion.  The  one,  that  the  clause  which  the  Court  calls  an  explan- 
atory clause  of  the  deed  is  not  properly  explanatory,  but  is  a  clause 
conyeying  something  in  addition  to  what  is  conveyed  by  the  preced- 
ing sentence.  The  other,  is  that  the  word  also  necessarily  implies 
that  something  is  conveyed  in  addition  to  that  described  in  the 
preceding  sentence,  whilst  the  Court  treats  the  second  sentence  as 
not  conveying  anything  in  addition,  but  merely  explaining  what 
was  described  in  the  foregoing  sentence. 

The  two  sentences  read  thus  :  "  An  undivided  twenty-five  (25) 
feet  of  the  interest  of  said  party  of  the  first  part  in  and  to  the 
mining  ground  of  the  Central  Company,  located  on  the  22d  day  of 
June,  1860,  a  full  description  whereof  will  be  found  in  book  F,  page 
three,  (3)  of  the  Mining  Records  of  Gold  Hill  District. 

"  The  interest  herein  intended  to  be  conveyed  to  include  also  and 
carry  along  with  it  an  interest  of  equal  extent  in  all  the  ledges  and 
lodes  in  which  said  party  of  the  first  part  is  owner,  and  which  will 
be  reached  and  prospected  by  said  parties  of  the  second  part  in 
their  continuation  of  the  tunnel  of  the  '  Gold  Hill  Tunneling  Com- 
pany,' said  continuation  commencing  at  a  point  four  hundred  (400) 
feet  in  from  the  mouth  of  said  tunnel." 

In  the  latter  sentence  we  have  italicised  those  words  which  we  think 
clearly  show  that  it  was  intended  as  an  explanatory  sentence.  If 
it  had  been  intended  to  make  a  conveyance  of  lodes  not  included 
within  the  description  of  the  first  sentence,  but  something  entirely 
distinct  therefrom  and  in  addition  thereto,  surely  the  itaUcised 
words  would  have  been  left  out.  Any  one  not  wholly  ignorant  of 
the  use  of  the  English  language,  would  have  seen  that  the  italicised 
words,  instead  of  helping  to  express  the  idea  contended  for  by  re- 
spondent, were  plainly  at  war  with  that  theory.  No  one  would 
have  used  those  words  to  express  the  intention  of  making  a  convey- 
ance of  something  entirely  distinct  from  that  described  in  the  pre- 
ceding sentence. 

The  word  also  certainly  implies  something  in  addition  to  what  has 
gone  before,  and  we  have  given  it  that  signification.  The  location 
of  June,  I860,  was  only  of  "  this  supposed  blind  ledge^^^  between 
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two  other  ledges.  Here  was  only  a  single  ledge  between  other 
ledges.  The  first  sentence  then  only  describes  a  single  ledge,  but 
the  explanatory  words  declare  in  effect  that  this  shall  mean  also 
all  blind  ledges  between  the  two  outside  ledges  described  in  the  lo- 
cation of  June,  1860. 

The  former  judgment  of  this  Court  will  stand  as  the  judgment  in 
this  case. 


WILLIAM   STONECIFER,  Respondent,  v.  THE  YELLOW 
JACKET  SILVER  MINING  CO.,  Appellant. 

The  doctrine  that  he  who  buys  land  with  a  full  knowledge  that  there  is  a  pre- 
existing contract  in  regard  to  the  sale  of  the  same^  will  be  held  in  equity  to 
carry  out  that  contract,  has  no  application  to  a  case  where  the  party  seeking 
the  equitable  relief  never  was  entitled  to  a  conveyance  from  the  party  with 
whom  he  contracted,  and  when  that  party  never  in  fact  had  any  title  to 
convey. 

Where  A  claims  an  interest  in  a  piece  of  real  estate,  and  being  out  of  posses- 
sion conveys  his  alleged  interest  to  B,  for  the  purpose  of  enabling  him  to 
prosecute  a  suit  for  the  same,  with  an  agreement  on  the  part  of  B  to  reconvey 
a  portion  of  the  property,  if  recovered,  B  has  full  power  to  compromise  the 
suit,  even  without  the  consent  of  A,  and  the  title  would  be  established  by  a 
judgment  and  deed,  in  pursuance  of  such  compromise.  A  might  be  entitled 
to  an  action  against  B  for  damages,  but  would  have  no  claim  on  the  land.  If 
A  consented  to  the  compromise  made  by  B,  certainly  a  third  party  having  a 
contract  with  A  for  the  conveyance  of  a  portion  of  his  contingent  interest, 
would  not  be  allowed  to  question  the  title  of  the  parties  in  possession  who 
compromised  with  A  and  B,  and  obtained  a  deed  for  whatever  title  B  had. 

Ok  Rkhkarino. — When  A  takes  a  conveyance  for  land  in  the  adverse  possession 
of  another,  with  an  agreement,  in  case  of  recover}',  to  convey  part  of  the 
land  recovered  to  B,  can  he  be  considered  a  trustee  for  B  until  the  recovery  is 
had? 

Where  a  party  who  is  prosecutmg  a  suit  for  the  recovery  of  land  covenants,  in 
case  of  recovery  to  convey  a  part  of  the  land  recovered  to  another,  and  aiU»r- 
wards  compromises  the  suit  so  as  to  prevent  the  possibility  of  recovery,  he 
may  be  liable  to  his  covenantee  in  damages,  but  the  party  in  possession, 
who  compromises  the  suit,  is  not  affected  by  the  previous  existence  of  this 
covenant. 

If  the  compromise  had  been  fraudulently  entered  into  by  both  parties,  with  a 
view  of  cheating  the  covenantee,  then  a  Court  of  Equity  might  have  given 
relief. 
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A  party  in  possession  always  has  a  right  to  buy  his  peace  from  one  asserting 
an  adverse  claim,  and  such  compromises  will  always  be  upheld  where  there  is 
no  fraud  committed. 

A  party  who  has  covenanted  to  convey,  in  the  event  of  recovery,  may  be  under 
obligation  not  to  compromise  the  case  so  as  to  prevent  the  possibility  of  re- 
covery. But  no  such  obligation  rests  on  defendant :  he  has  a  perfect  right 
to  buy  his  peace,  regardless  of  all  contracts  between  his  opponent  and  others. 

The  Court  cannot,  in  an  equitable  proceeding,  try  the  title  to  land,  nor  deter- 
mine in  such  a  case  what  should  have  been  the  judgment  in  an  action  of 
ejectment  formerly  pending  in  regard  to  the  same. 

A  party  being  in  possession,  claiming  title,  cannot  be  divested  of  that  posses- 
sion without  a  trial  at  law  before  a  common  law  Court  and  a  jury. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
the  Hon.  Richard  S.  Mesick,  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Sillyer  ^  Whitman  made  the  following  points  for  the  Ap- 
pellant : 

The  Court  below  should  have  sustained  the  demurrer  to  the 
complaint,  for  it  shows  no  cause  of  action. 

A  specific  performance  of  a  contract  can  only  be  decreed  where 
such  contract  is  binding  at  law.     (Adams'  Equity,  p.  77.) 

In  this  case  the  agreement  of  Jones,  set  forth  in  the  complaint, 
was  void  for  want  of  consideration.  It  depended  on  contingencies 
which  never  happened.  There  was  no  mutuality  of  contract  be- 
tween Jones  and  Stonecifer  —  contract  must  be  mutual  to  have 
specific  performance.  {Benedict  v.  Lt/nch,  1  John.  Ch.  370 ;  Ger- 
man V.  Machin^  6  Paige,  288 ;  Woodtoard  v.  Harris  et  aL^  2  Barb. 
439;  Rogers  v.  Saunders^  4  Maine,  92 ;  Boucher  v.  Van  Btiskirky 
2  A.  K.  Marshall,  346 ;  Adams'  Equity,  3d  Ed.,  p.  252,  foot-note 
and  cases  there  cited ;  Cooper  v.  Pena^  21  Cal.  404.) 

The  agreement  of  Osborne,  as  set  forth  in  the  complaint,  was 
void,  not  being  in  writing. 

The  complaint  shows  that  defendant  is  a  corporation.  It  is  not 
within  the  scope  of  the  powers  of  a  corporation,  formed  under  the 
Statutes  of  Nevada,  to  perform  the  act  demanded  by  plaintifi*.  The 
complaint  shows  no  special  case  of  hardship,  nor  any  reason  why 
plaintifif  could  not  be  compensated  in  damages. 
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It  shows  no  cause  of  action  against  defendant. 

For  the  same  reasons,  the  judgment  of  the  Court  was  against 
law. 

It  was  contrary  to  the  evidence.  Jones'  evidence  shows  that  he 
never  made  any  claim  to  a  quartz  lead. 

The  record  of  the  agreement  set  forth  in  the  complaint  was  no 
notice  to  defendant. 

No  actual  notice  was  proven.  If  defendant  would  have  been 
liable  in  case  of  notice,  without  such  notice  there  was  no  liability. 

The  Court  erred  in  the  judgment.  If  defendant  was  liable,  it 
was  only  liable  to  perform  the  contract  of  Jones.  The  Court  has 
decreed  none. 

Hundley  ^  Mitchell^  for  Respondent,  made  the  following 
points : 

1.  Defendant  being  a  purchaser  with  notice  of  plaintiflTs  con- 
tract, will  be  decreed  to  convey.  (1  Story  Eq.  Jurisprudence, 
754,  Sec.  784  ;  also.  Sec.  395  ;  Champion  v.  Braivn,  6  John.  Ch. 
Rep.  402 ;  Potter  v.  Sanders^  6  Hare  Rep.  1 ;  31  Maine  Rep.  89 ; 
3  Leading  Cases  in  Equity,  91 ;  McMorris  v.  Crawford^  15  Ala. 
Rep.  271 ;  Dickinson  v.  Aug^  25  Ala.  Rep.  424;  Wiswall  v.  Jt/b- 
Goivan,  1  Hoflfman,  125.) 

2.  A  purchaser  of  real  estate  is  liable  to  all  equities  of  which  he 
has  actual  or  constructive  notice.  (2  Leading  Cases  in  Equity,  182 ; 
8  Wheaton,  421 ;  9  Peters,  86;  2  B.  Monroe,  105 ;  4  Blackford, 
583 ;  1  Johnson  Ch.  Rep.  566 ;  2  Id.  300 ;  2  McCord,  149 ;  5 
Barbour  S.  C.  534 ;  1  Yerger,  29 ;  1  J.  J.  Marshall,  403.) 

3.  The  defendant  had  kilowledge  of  the  Jones  and  Stonecifer 
contract ;  it  was  recorded.  (Laws  of  1861,  pp.  14  and  15,  Sees. 
24-25.) 

4.  Plaintiff  and  defendant  claim  from  a  common  source ;  it  is 
estopped  from  disputing  such  source  of  title  or  its  validity. 

5.  If  defendant  claimed  under  a  superior  title  to  the  common 
source,  he  must  plead  such  title,  and  if  not  pleaded  he  is  estopped 
from  denying  the  validity  of  the  common  title.  (13  Smede  & 
Marshall's  Rep.  103-109;  11  Smede  &  Marshall,  327;  3  Smede 
&  Marshall,  114.) 
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6.  Plaintiff  shows  that  the  nonperformance  of  covenants  was 
excused.  That  defendant  prevented  the  performance  or  rendered  it 
unnecessary.  (1  Chitty  Pr.  and  PI.  825,  also  320 ;  2  Smith's  Lead- 
ing Cases,  44,  and  authorities  cited ;  Newcomb  v.  Bracket^  16 
Mass.  Rep.  161 ;  WAster  v.  Coffin^  14  Mass.  Rep.  196 ;  Clark  v. 
Moody^  17  Mass.  Rep.  149.) 

A  failure  or  want  of  consideration  cannot  be  given  in  evidence, 
or  be  pleaded  as  against  a  specialty.  (2  Johnson  Rep.  177  ;  13 
Id.  430 ;  5  Cowen  Rep.  506 ;  8  Id.  290 ;  21  Wendell  Rep.  626 ; 
21  Cal.  Rep.  47.) 

A  complaint  on  a  sealed  instrument  need  not  aver  a  consider- 
ation, because  a  consideration  need  not,  in  the  first  instance,  be 
proved.  (1  Van  Sandfordt  Pr.  and  PI.  221 ;  Livingston  v.  Trem- 
per,  4  Johnson  Rep.  416.) 

The  complaint  avers  consideration,  which  is  not  denied  by  de- 
fendant. 

The  Court  will  only  consider  in  this  case  the  judgment  roll. 
There  are  no  findings  of  the  Court  below,  and  defendant  has  not 
taken  the  exceptions  required  by  statute.    (Laws  of  1865,  p.  394.) 

Hiaydon  ^  JDensany  for  Respondent,  also  filed  a  brief  in  support 
of  the  foregoing  points. 

Mitchell  ^  Hundley,  in  their  petition  for  rehearing,  sum  up  the 
points  on  which  they  rely,  as  follows : 

"  First. — ^As  the  case  was  decided  upon  demurrer,  all  the  facts 
stated  in  the  complaint  were  admitted  to  be  true. 

Second. — ^The  facts  as  shown  by  the  complaint. 

Third. — That  the  facts  as  disclosed  made  J.  A.  Osborne,  as  to 
the  seventy  feet,  a  trustee  for  Jones,  and  that  their  relation  as  to 
that  interest  was  that  of  a  trustee  and  cestui  que  trust. 

Fourth. — That  as  to  this  seventy  feet,  the  relation  the  parties 
bore  to  it  was  that  Osborne  was  legal  owner,  and  Jones  an  equita- 
ble owner. 

flftti. — That  the  interest  which  Jones  held  in  this  seventy  feet 
was  the  subject  of  sale  by  him,  or  liable  to  be  disposed  of  by  oper- 
ation of  law  in  invitum. 
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Sixth. — That  respondent  took  the  same  interest  that  Jones  had 
prior  to  the  assignment  of  the  ten  feet. 

Seventh. — ^That  the  eflfect  of  the  contract  between  Jones  and 
respondent,  in  equity^  was  an  assignment  of  his  interest  in  the  ten 
feet. 

Eighth. — That  Osborne,  after  the  assignment  from  Jones  to  re- 
spondent, occupied  to  respondent  the  same  position  he  did  to  Jones 
prior  to  that  time. 

Ninth. — That  no  acts  of  a  trustee  can  prejudice  the  rights  of  a 
ce9tui  que  trust,  with  knowledge  upon  the  part  of  the  person  deal- 
mg  with  him  that  he  is  a  trustee. 

Tenth. — That  Osborne,  or  his  administrator,  could  not  sell  or 
compromise  any  greater  interest  than  he  had:  as  he  held  the  estate 
in  trust,  he  sold  and  conveyed  to  defendant  (it  being  aifected  with 
notice)  the  trust  estate  subject  to  the  trust  in  its  hands,  the  same 
as  it  was  in  Osborne's. 

Eleventh. — That  the  defendant  purchased  the  whole  property 
with  notice  of  this  trust,  and  they  must  now  execute  it. 

Twelfth. — That  the  deed  from  Jones  to  defendant  did  convey  his 
equity  in  seventy  feet  to  the  defendant. 

Thirteenth. — That  plaintiflF  did  have  two  remedies— one  agmnst 
Jones  for  damages,  and  the  defendant  for  a  specific  performance — 
it  having  purchased  with  notice." 

Opinion  by  Bbatty,  C.  J.,  Brosnan,  J.,  concurring. 

The  appellant,  in  the  month  of  March,  1865,  filed  his  Complaint, 
alleging  substantially  the  following  facts: 

That  one  Lyman  Jones,  on  the  first  of  May,  1859,  located  a  cer- 
tain mining  claim  two  hundred  feet  square,  which  covers  a  part  of 
the  claim  now  occupied  and  worked  by  the  defendant.  That  on 
the  thirtieth  of  September,  1861,  Jones  deeded  this  claim  to  one  Os- 
borne by  deed  absolute  on  its  face,  but  with  an  understanding  or 
agreement  that  Osborne  was  to  prosecute  an  action  at  law,  at  his  own 
expense,  for  the  recovery  of  the  ground  from  which  Jones  had  been 
ousted,  and  upon  recovery  he  was  to  reconvey  seventy  feet  to  Jones. 
That  on  the  same  day,  Osborne  conveyed  to  his  counsel — Smith, 
Clayton  &  Lindsey — ^fifty  feet  of  the  claim  as  a  counsel  fee  for  prose- 
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cuting  the  suit.  That  in  March  following  (1862)  sait  was  com- 
menced against  the  Yellow  Jacket  Company  (not  then  incorporated) 
for  the  mining  claim  located  by  Jones.  In  the  spring  of  1863, 
whilst  this  suit  was  still  pending,  Jones  made  a  contract  with  the 
plaintiff  whereby  he  bound  himself  to  deed  ten  feet  of  this  claim  to 
plaintiff  in  the  event  Osborne  or  Osborne's  administrator  (for  Os- 
borne himself  was  dead)  recovered  from  the  Yellow  Jacket  Com- 
pany, and  conveyed  to  him,  Jones,  the  seventy  feet  about  which 
there  was  an  agreement  between  Jones  and  Osborne,  when  the  deed 
was  made  to  Osborne.  Shortly  after  this  agreement  was  made,  the 
suit  of  Osborne  (or  his  administrator)  against  the  Yellow  Jacket 
Company  came  on  for  trial,  and  the  plaintiff  took  a  voluntary  non- 
suit. 

In  the  course  of  that  year  two  new  suits  were  brought  against 
the  Yellow  Jacket  Company :  one  by  Smith,  Clayton  &  Lindsey 
for  their  fifty  feet,  the  other  by  Osborne's  admmistrator  for  the  re- 
maining one  hundred  and  fifty  feet.  In  March,  1864,  both  these 
suits  were  disposed  of  in  the  following  manner: 

On  the  seventh  day  of  March,  Smith,  Clayton  &  Lindsey  filed  a 
written  consent  that  judgment  for  costs  might  go  against  them. 

They  subsequently  conveyed  their  interest  in  the  mining  claim 
to  the  YeUow  Jacket  Company.  The  administrator  of  Osborne  on 
the  ninth  of  March  filed  a  like  written  consent  that  judgment  might 
go  against  him  for  costs.  He  had  however,  previous  to  that  day, 
conveyed  all  his  interest  in  the  mining  claim  to  the  Yellow  Jacket 
Company. 

The  complaint,  in  speaking  of  this  written  consent  on  the  part  of 
Osborne's  administrator  that  the  judgment  should  be  entered  against 
him  for  costs,  says :  '^  That  the  consideration  moving  plaintiff  in 
said  cause  for  the  filing  of  such  written  consent  as  aforesaid,  and 
the  entry  of  such  judgment,  was  the  purchase  by  defendant  of  the 
said  Lyman  Jones  of  his  right,  title  and  interest  to  said  mining 
clum,  and  the  purchase  by  said  defendant  from  the  said  W.  B. 
Hickock,  administrator  of  the  estate  of  J.  A.  Osborne,  deceased,  as 
aforesaid,  of  his  right,  title  and  interest  in  and  to  said  claim." 

Subsequent  to  the  dismissal  of  the  suit,  Jones  conveyed  all  right| 
title  and  interest  in  the  claim  to  the  Yellow  Jacket  Company.   The 
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bill  further  charges,  that  when  the  Yellow  Jacket  Company  took 
their  conveyance  from  Osborne's  administrator  and  from  Jones,  it 
had  notice  of  the  agreement  about  the  ten  feet  between  this  plaint- 
iff and  Jones,  and  also  of  the  Jones  and  Osborne  agreement  as  to 
the  seventy  feet. 

The  bill  concludes  with  a  prayer  that  the  defendant  be  compelled 
to  convey  ten  feet  undivided  interest  in  the  mining  ground  de- 
scribed ;  for  costs,  etc.  The  defendant  first  demurred,  and  on  the 
demurrer  being  overruled,  then  answered.  The  case  went  to  trial, 
and  a  decree  was  rendered  in  accordance  with  the  prayer  of  the 
complaint. 

The  case  should  have  been  disposed  of  on  demurrer,  and  it  is 
therefore  unnecessary  to  notice  the  answer  or  proof  in  the  case. 
Respondents  claim  that  they  were  entitled  to  a  decree  against  the 
appellants  because  they  took  a  conveyance  from  Jones  whilst  there 
was  an  existing  contract,  of  which  respondents  had  notice,  between 
Jones  and  respondents  for  the  conveyance  of  this  ten  feet  of  ground. 
No  principle  is  better  settled  than  that  if  A  contract  to  sell  land  to 
B,  but  before  consummating  the  sale  conveys  the  same  land  to  C, 
who  has  a  knowledge  of  the  preexisting  contract,  C  is  in  equity 
bound  to  fulfill  that  contract. 

But  that  principle  is  wholly  inapplicable  to  this  case,  for  at  least 
two  good  reasons  :  First,  Jones  never  was  bound  to  convey  any- 
thing to  plaintiflF;  and  second,  he  never  sold  or  conveyed  anything 
to  defendant. 

Jones'  contract  to  convey  to  plaintiflF  depended  on  two  conditions : 
First,  that  Osborne  should  recover  fi:^m  the  Yellow  Jacket  Company ; 
second,  that  having  recovered  from  that  company,  he  should  convey 
seventy  feet  to  Jones.  Now,  neither  Osborne  nor  his  administra- 
tor ever  did  recover  from  the  Yellow  Jacket  Company,  nor  did 
they  ever  convey  seventy  feet  to  Jones. 

Now,  if  Jones  himself  never  was  bound  to  convey,  how  is  it  pos- 
sible that  those  holdmg  under  him  (admitting  there  is  any  title  held 
by  conveyance  from  him)  could  be  bound  to  convey  by  reason  of 
the  derivation  of  title  from  him  ? 

But  it  may  be  answered  that  although  the  conditions  never  arose 
on  which  Jones  was  to  convey,  yet  he  himself  became  a  party  to 
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the  compromise  of  the  suit  against  the  Yellow  Jacket,  and  thereby 
prevented  the  happening  of  the  contingency  on  which  his  liability 
to  convey  depended.  This  is  all  true,  and  we  may  admit  that 
Jones  thereby  became  liable  to  plaintiff  in  the  proper  form  of  action 
for  whatever  injury  was  done  to  plaintiff  by  that  compromise.  But 
in  such  case,  the  plaintiff's  remedy,  if  any,  was  a  pecuniary  com- 
pensation for  his  loss.  It  was  not  by  a  conveyance  from  Jones,  for 
Jones,  after  the  compromise,  had  nothing  to  convey.  That  reme- 
dy must  have  been  against  Jones  alone. 

If  one  covenant  to  sell  or  convey  land,  and  refuses  to  carry  out 
that  covenant,  the  covenantee  has  two  remedies  against  him.  One, 
an  action  at  law  for  damages ;  the  other,  a  bill  for  specific  perform- 
ance. Whilst  the  latter  remedy  may  be  enforced  against  either  the 
original  covenantor  or  his  vendee  with  notice,  the  former  can  only 
be  enforced  against  the  original  party.  If,  then,  Jones  violated 
his  covenant  by  assenting  to  the  compromise,  he  became  personally 
liable ;  but  that  was  a  liability  that  could  only  affect  him  or  his  per- 
sonal representatives  in  case  of  his  death. 

Again,  on  the  other  point.  The  suit  between  Osborne's  admin- 
istrator and  the  Yellow  Jacket  Company  was  compromised  in  Feb- 
ruary or  March,  1864.  The  complaint  avers  that  the  administra- 
tor made  a  deed  of  all  Osborne's  interest  in  FebruAry,  and  by  con- 
sent judgment  was  rendered  for  defendant  on  the  9th  of  March, 
1864.  Now  if  Jones  ever  had  any  interest  in  the  mining  claim, 
the  whole  of  it  (except  what  was  deeded  to  the  lawyers,  and  that 
is  not  here  brought  in  question)  passed  to  the  Yellow  Jacket  Com- 
.pany  by  the  deed  of  February,  1864,  and  the  judgment  of  March 
9th,  1864. 

There  was  not  a  shadow  of  title  or  claim  of  any  kind  left  to 
Jones.  Consequently  the  deed  which  he  subsequently  executed 
was  no  more  than  a  mere  piece  of  waste  paper.  It  conveyed  noth- 
ing because  he  had  nothing  to  convey. 

The  conveyance  to  Osborne  by  Jones  was  absolute  on  its  face. 
It  was  made  for  the  express  purpose  of  allowing  Osborne  to  prose- 
cute the  suit.  If  he  had  a  right  to  prosecute  the  suit  he  had  a 
right  to  compromise  it.  At  least  the  Yellow  Jacket  had  a  right, 
in  order  to  protect  their  possession,  to  compromise  the  suit  with 
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him,  and  if  the  title  passed  by  such  compromise  it  would  be  availa> 
able  to  them.  K  Osborne,  in  making  such  compromise,  violated 
his  contract  with  Jones,  he  might  be  personally  liable,  but  this 
could  not  aflfect  the  Yellow  Jacket  Company. 

If  Osborne  had  the  right  to  compromise  the  case  without  Jones, 
certainly  the  fact  that  Jones  assented  to  the  compromise  could  not 
invaUdate  it. 

The  complaint  alleges  in  substance  that  he  was  a  pariy  to  the 
compromise  which  was  consummated  by  the  entry  of  judgment  on 
the  ninth  of  March,  1864,  but  his  deed  was  not  made  for  months 
afterwards.  The  facts  stated  in  the  complaint  show  no  grounds  of 
action  against  the  Yellow  Jacket  Company.  The  judgment  of  the 
Court  below  must  be  reversed,  and  the  bill  dismissed.  It  is  so 
ordered. 


RESPONSE  TO  PETITION  FOR  REHEARING. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

In  the  petition  for  rehearing  in  this  case,  it  is  urged  with  much 
earnestness  by  the  attorneys  for  respondent  that  the  conveyance 
firom  Jones  to*  Osborne,  with  the  contemporaneous  agreement 
between  them,  raised  a  trust  in  favor  of  Jones ;  that  the  relation 
of  trustee  and  cestui  que  trust  was  thus  established  between  them 
as  to  the  seventy  feet  to  be  reconveyed.  It  is  then  claimed  that 
Jones,  the  cestui  que  trust,  had  the  right  and  was  possessed  of  the 
power  either  to  convey  in  presenti,  or  bind  himself  to  convey  at 
some  future  day,  his  entire  interest  in  the  trust  property,  even 
before  it  was  recovered  from  the  defendant ;  that  he  did  covenant 
to  convey  one-seventh  of  his  interest  to  the  plaintiflF;  that  defend- 
ant having  received  a  conveyance  from  Jones  and  Osborne  of  all 
their  interest  in  the  property,  with  notice  of  the  trust,  and  of  Jones' 
agreement  to  convey  to  the  plaintiff,  is  bound  by  the  trust  and  may 
be  compelled  to  convey  to  him  in  accordance  with  Jones'  obliga- 
tions. 

In  our  opinion  it  is  a  matter  of  no  consequence  whatever  to  the 
plaintiff  m  this  case,  whether  the  relation  of  trustee  and  cestui  qus 
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trust  existed  between  Osborne  and  Jones  or  not ;  and  we  are  of 
opinion  at  present  that  no  such  relation  did  exist.  The  common 
law  which  prevailed  in  the  Territory  of  "Nevada  at  the  time  of  the 
execution  of  that  deed,  unmodified  as  it  wad  by  any  such  statute  as 
that  which  we  now  have,  forbade  the  transfer  of  any  disputed  title 
or  right,  whether  relating  to  real  or  personal  property  by  the  per- 
son out  of  possession,  and  made  all  such  transfers  utterly  void. 
(4  Blackstone's  Commentaries,  135;  Hyatt  y.  Thompson^  S  San- 
ford's  R.  430;  Rawle  on  Covenants  for  Title,  pp.  3^-33.)  The 
deed  in  question  from  Jones  to  Osborne  was  executed  whilst  the 
defendant  was  in  open,  adverse  possession  of  the  premises,  and 
indeed  it  was  executed  for  the  express  purpose  of  enabling  the 
grantee  to  bring  suit  to  recover  the  possession  of  the  prenuses 
sought  to  be  recovered.  If,  therefore,  we  should  follow  the  rule  of  • 
the  common  law,  the  deed  in  question  would  have  to  be  treated  as 
a  nullity.  Whether  it  was  valid  or  not,  however,  is  a  question  not 
necessary  to  be  determined  in  this  action,  because  it  can  make  no 
difference  to  the  plaintiff,  so  far  as  his  rights  in  this  action  are  con- 
cerned, whether  it  was  void  or  not.  It  may,  therefore,  be  left 
entirely  out  of  this  case  without  injury  to  him,  and  without  any 
modification  of  his  rights.  Leaving  Osborne  out  of  the  case,  and 
passing  over  the  question  as  to  his  duties  and  responsibilities,  and 
Jones'  rights  in  his  character  of  cestui  que  trusty  which  are  matters 
not  necessary  to  be  discussed  in  the  disposition  of  this  appeal,  we 
have  then  to  determine  what  interest  or  rights  the  plaintiff  acquired 
by  the  instrument  executed  to  him  by  Jones,  and  how  those  rights 
were  affected  by  the  conveyance  and  compromise  which  subse- 
quently took  place  between  Osborne,  Jones  and  the  defendant. 

The  learned  Judge  below  treated  the  instrument  from  Jones  to 
the  plaintiff  as  an  absolute  obligation  to  convey  ten  feet  of  the  Yel- 
low Jacket  ledge  to  the  plaintiff,  whilst  in  fact  the  obligation  was 
merely  contingent — depending  entirely  upon  a  recovery  by  Jones 
from  the  defendant.  It  is  clear  beyond  all  question  that  the  plain- 
tiff was  to  have  nothing  unless  Jones'  title  proved  to  be  superior  to 
that  of  the  Yellow  Jacket  Company.  Hence  the  only  interest 
which  the  plaintiff  acquired  by  that  instrument  was  an  interest  in 
the  action  of  ejectment  which  was  then  pending  against  the  defend- 
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ant  in  the  District  Court,  than  which  nothing  could  be  more  uncer- 
tain  or  precarious.  Of  this  the  plaintiflf  was  fully  cognizant.  He 
knew  that  Jones  had  obligated  himself  to  convey  nothing  but  the 
doubtful  fruits  which  might  be  realized  from  a  lawsuit ;  that  he 
could  obtain  nothing  except  through  a  decision  of  the  Courts  favor- 
able to  the  Jones  title. 

It  is  conceded  that  no  such  decision  was  ever  had,  that  the  action 
instituted  to  test  the  validity  of  that  title  was  compromised,  and 
that  a  judgment  was  rendered  in  favor  of  the  defendant  for  the 
costs.  If  the  failure  to  recover  m  that  action  was  bona  fide,  and 
not  owing  to  any  breach  of  faith  or  unwarrantable  negligence  on 
the  part  of  Jones,  the  plaintiff  would  have  no  right  of  action,  even 
against  him — much  less  agsdnst  the  defendant.  But  it  is  claimed 
Osborne  and  Jones  prevented  a  recovery  by  the  compromise  of  the 
action  against  the  defendant,  and  the  conveyances  which  they  exe- 
cuted to  it  at  that  time ;  that  they  had  not  the  authority  or  right  to 
compromise  the  plaintiff's  rights,  or  to  defeat  them  by  a  conveyance 
of  their  interest  in  the  property  to  the  defendant.  True,  they  had 
no  such  right ;  but  we  are  fully  of  the  opinion  that  the  effect  of  the 
compromise  and  conveyances  was  to  defeat  the  happening  of  the 
event  upon  which  the  plaintiff  was  entitled  to  a  conveyance,  and  to 
confine  his  remedy  to  an  action  for  damages  against  Jones.  The 
legal  title  to  whatever  interest  Jones  or  Osborne  had  to  the  mining 
claim  having  passed  to  the  defendant  by  means  of  the  conveyances 
executed  to  it,  it  is  clear  that  they  cannot  maintsun  an  action  of 
ejectment  against  it ;  and  as  the  plaintiff  has  a  mere  equity,  if  any- 
thing, he  can  maintain  no  such  action.  Hence,  we  conclude  the 
event  cannot  transpire  upon  which  the  plaintiff  was  entitled  to  a 
conveyance  of  the  ten  feet  of  ground  which  he  is  claiming.  But 
the  defendant  having  been  a  party  to  the  transaction  by  which  the 
recovery  against  it  was  rendered  impossible,  can  a  Court  of  Equity 
for  that  reason  treat  the  case  as  if  a  recovery  had  been  had,  and 
hold  the  defendant  responsible  accordingly  ?  We  think  not.  If  it 
were  shown  that  by  fairly  prosecuting  an  action  against  the  defend- 
ant, Jones  would  probably  have  recovered  the  interest  claimed  by 
him,  but  instead  of  doing  so,  entered  into  a  compromise  by  means 
of  which  the  defendant  obtained  judgment,  the  plaintiff  could 
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doubtless  have  maintained  his  action  against  him  for  damages.  In 
two  cases  only,  however,  could  the  defendant  render  itself  liable  to 
have  the  trust  forced  upon  it,  and  a  specific  performance  decreed 
against  it:  First,  by  fraudulently  or  wrongfully  preventing  the 
transpiring  of  the  event  upon  which  the  plaintiff  was  entitled  to  a 
conveyance  ;  and,  Second,  by  purchasing  an  estate  charged  with  a 
trust,  with  notice  of  the  existence  of  such  trust.  If  the  compromise 
were  entered  into  in  fraud  of  plaintiff's  rights,  and  the  defendant  was 
a  party  to  that  fraud,  knowing  Jones'  title  to  be  good,  and  superior 
to  its  own,  clearly  a  Court  of  Equity  would  force  the  trust  upon  it, 
and  compel  a  conveyance  to  the  plaintiff.  But  the  Yellow  Jacket 
Company,  like  any  other  litigant,  had  a  perfect  right  to  compromise 
any  action  instituted  against  it — to  buy  its  peace,  to  protect  itself 
from  protracted  and  vexatious  litigation — ^by  any  fair  means  within 
its  power.  This  is  what  it  seems  to  have  done.  It  is  not  charged 
in  the  bill  in  this  suit  that  there  was  any  fraud  in  that  compromise, 
or  that  it  was  entered  into  for  the  purpose  of  defrauding  the  plaintiff 
or  defeating  his  rights.  If  by  fairly  compromising  an  action  against 
it  any  rights  of  the  plaintiff  were  destroyed,  that  was  a  misfortune 
resulting  fit)m  the  peculiar  nature  of  his  rights,  rather  than  from 
any  wrong  on  the  part  of  the  defendant.  It  may  have  considered 
the  Jones  claim  or  title  to  the  premises  occupied  by  it  utterly 
worUiless,  and  yet  compromised  the  action  brought  against  it  upon 
that  title,  for  the  purpose  of  ridding  itself  of  harassing  litigation.  If 
such  was  in  fact  the  case,  it  would  be  monstrous  injustice  to  hold 
that  such  compromise  amounted  to  an  establishment  of  the  superi- 
ority of  the  Jones  title  over  that  of  the  defendant,  and  that  there- 
upon the  plaintiff  is  entitled  to  recover. 

True,  that  he  had  not  recovered,  or  could  not  recover  from  the 
defendant,  would  be  no  defense  to  Jones,  if  he  defeated  such  re- 
covery by  his  own  act,  for  he  had  no  right  to  place  himself  in  a 
position  where  he  could  not  fulfill  his  obligations  to  the  plaintiff;  but 
the  defendant  was  under  no  such  obligations.  It  did  what  it  clearly 
had  a  right  to  do,  regardless  of  the  effect  it  might  have  upon  the 
rights  of  the  plaintiff.  There  was  nothing,  therefore,  in  the  action 
or  conduct  of  the  defendant  which  constitutes  any  answer  to  the 
objection  that  the  fact  upon  which  the  plaintiff  was  entitled  to  a 
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conveyance  has  not  yet  transpired,  or  that  will  relieve  him  from  the 
necessity  of  showing  a  right  of  recovery  by  the  strict  letter  of  the 
instrument  executed  by  Jones  to  him. 

The  same  objection  to  the  plamtiflF's  right  of  recovery  may  be 
urged,  if  it  be  attempted  to  charge  the  defendant  as  a  purchaser  of 
the  Jones  claim  with  notice  of  the  existence  of  the  instrument  which 
had  been  executed  to  the  plaintiflf.  But  it  was  held  by  the  Court 
below  that  the  question  of  title  between  Jones  and  the  defendant 
could  be  determined  in  this  suit,  and  that  if  it  were  found  that  the 
Jones  title  was  superior  to  or  better  than  defendant's,  the  plaintiff 
would  be  entitled  to  recover  precisely  the  same  as  if  that  fact  had 
been  determined  in  the  action  of  ejectment  which  was  compromised 
by  the  parties,  or  as  if  the  fact  had  transpired  upon  which  the 
plaintiff's  right  to  a  conveyance  depended.  We  are,  however,  fully 
satisfied  the  Court  below  was  wrong  upon  that  point.  The  defend- 
ant has  a  right  to  have  the  question  of  title  between  itself  and  Jones 
determined  by  a  jury  in  an  action  of  law.  It  cannot  be  deprived 
of  that  right  by  the  findings  of  the  Court  in  a  proceeding  in  equity. 
The  defendant  being  in  possession  of  the  property,  there  is  but  one 
way  by  which  the  title  between  it  and  another  claiming  adversely 
can  be  tried,  and  that  is  by  an  action  of  ejectment,  and  the  plaintiff 
in  such  action  can  rely  only  upon  a  legal  title.  A  mere  equitable 
right  or  title  would  not  be  sufficient  to  entitle  him  to  recover. 
Here  the  plaintiff  has  a  bare  equity,  and  his  bill  is  filed  simply  to 
obtain  a  decree  to  force  a  trust  upon  the  defendant,  and  to  compel 
its  execution.  The  question  of  title  between  Jones  and  defendant 
cannot,  therefore,  be  determined  in  this  suit.  We  are  aware  that 
the  compromise  and  the  conveyance  from  Jones  to  the  defendant 
would  constitute  a  complete  defense  to  an  action  of  ejectment,  but, 
as  we  stated  before,  the  defendant  is  not  responsible  for  that  fact. 

It  is  undoubtedly  true  that  equity  will  enforce  a  trust  not  only 
against  those  persons  who  are  rightfiilly  in  possession  of  trust  prop- 
erty, but  also  against  all  persons  who  came  into  possession  of  the 
property  bound  by  the  trust  with  notice  of  such  trust.  But  the 
trust  can  only  be  forced  upon  the  legal  estate  acquired  by  the  pur- 
chaser. It  cannot  be  enforced  so  aj9  to  bind  other  property  belong- 
ing to  him.     It  simply  follows  the  legal  estate  to  which  it  is  attached. 
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When  that  is  destroyed  the  trust  is  extinguished.  Until  it  is  legal- 
ly established  that  the  Jones  title  is  superior  to  that  of  the  defend- 
ant, there  is  no  evidence  that  the  defendant  acquired  anything  by 
the  conveyance  from  Jones.  It  was  in  open  adverse  possession  of 
the  property,  upon  which  the  plaintiff  is  attempting  to  force  the 
trust,  at  the  time  it  took  the  deed  from  Jones.  The  defendant 
doubtless  acquired  whatever  interest  ho  had  in  the  Yellow  Jacket 
ledge,  but  what  that  interest  was,  if  anything,  has  not  yet  been 
properly  determined.  It  is  quite  evident  that  no  Court  of  Equity 
will  force  a  trust  of  this  character  ujpon  the  defendant,  until  it  is 
proven  that  it  acquired  some  estate  or  property  from  its  grantor,  for 
if  its  grantor  had  notWng,  the  plaintiff  is  entitied  to  nothing.  It  is 
claimed  that  in  a  proceeding  of  this  kind,  if  the  party  against  whom 
the  trust  is  sought  to  be  enforced  claims  by  a  superior  right  of  his 
own,  it  is  necessary  for  him  to  set  up  such  title ;  that  in  this  case 
the  defendant  hajs  not  set  up  or  alleged  that  it  had  any  such  supe- 
rior title,  or  any  other  than  that  which  it  acquired  from  Jones ;  that 
by  the  pleadings  it  is  invested  with  the  possession  and  with  no  other 
title,  except  that  which  it  acquired  from  Jones.  We  can  draw  no 
such  conclusions  from  the  pleadings  presented  to  us. 

The  defendant  in  its  answer  denies  that  Jones  ever  took  up,  lo- 
cated or  entered  into  possession  of  any  part  of  the  ledge  occupied 
by  it,  (which  is  a  denial  of  the  allegation  in  the  bill)  but  admits  the 
location  of  a  sur&ce  claim  in  the  vicinity  of  such  ledge ;  then  it  is 
explicitly  alleged  that  the  conveyance  from  Jones  and  Osborne  was 
taken  simply  for  the  purpose  of  compromising  the  action  which  had 
been  instituted  against  it,  and  that  the  Jones  tide  was  not  a  valid 
claim  to  the  premises  occupied  by  it,  or  any  part  thereof,  and  was 
never  so  regarded ;  that  in  taking  such  conveyance  it  was  not  the 
intention  to  acknowledge  the  validity  of  the  Jones  titie.  There  is 
certainly  sufScient  in  the  pleadings  to  show  that  the  defendant 
claimed  the  mining  ground  by  title  superior  to  that  asserted  by 
Jones,  and  m  its  answer  it  explicitly  denies  that  Jones  had  any 
valid  title.  Again,  the  very  instrument  upon  which  the  plaintiff 
hinges  all  his  rights  shows  that  the  defendant  was  in  possession  and 
claiming  adversely  at  the  time  of  the  execution  of  the  deed,  and 
that  he  was  entitled  to  an  interest  in  the  premises  only  upon  a  re- 
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covery  from  the  defendant,  and  the  pleadings  clearly  show  that  no 
recovery  was  ever  had.  Hence,  the  defendant,  having  possession 
all  through  and  having  recovered  judgment  in  the  action  brought 
against  it  upon  the  Jones  title,  the  presumption  is  surely  very  strong 
that  the  defendant  had  the  superior  title. 
Rehearing  denied. 


PAUL  MAVRICH,  Respondent,  v.  J.  W.  GRIER  and 
HARRIET  SMITH,  Appellants. 

A  party  taking  a  conveyance  of  real  estate  in  trust  for  a  married  woman,  may 
mortgage  the  same  to  secure  the  purchase  money,  the  conveyance  and  mort- 
gage being  executed  at  the  same  time,  and  being  part  of  the  same  transaction ; 
and  the  fact  that  the  cestui  que  trust  at  the  same  time  executes  her  note  (which 
is  void  because  of  her  coverture)  for  the  purchase  money,  docs  not  invalidate 
the  mortgage.  Nor  does  her  signature  to  a  mortgage  to  which  she  is  not  prop- 
erly a  party,  in  any  way  affect  its  validity. 

When  a  mortgage  is  executed  by  a  trustee  upon  the  trust  estate,  the  cestui 
que  trust  is  a  necessary  party  to  a  suit  for  foreclosure,  and  if  the  cestui  que 
trust  is  a  fane  covert,  her  husband  is  also  a  necessary  party. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  C.  BuRBANK,  presiding. 

The  facts  of  the  case  are  fully  stated  in  the  opmion. 

C.  E.  BeLong^  for  Appellant : 

The  husband  of  Mrs.  Smith  was  a  necessary  party,  and  it  was 
error  to  enter  up  a  decree  without  making  him  a  party.  (Statutes 
of  1861,  Sec.  7,  p.  316.) 

Mrs.  Smith,  being  a  married  woman  at  the  time  of  conveyance 
to  Grier,  was  incapable  of  purchasing  land,  or  makmg  either  note 
or  mortgage  :  therefore  the  note  and  mortgage  are  both  void. 

If  the  note  was  invalid,  the  mortgage  given  to  secure  that  note 
was  equally  invalid.  The  mortgage  is  a  mere  incident  to  the  debt. 
(5  Cal.  602.) 

The  relation  of  debtor  and  creditor  must  exist  between  the  par- 
ties to  a  mortgage.     (^Htckok  v.  Low^  10  CaJ.  206.) 
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A  married  women  has  no  power  to  execute  a  mortgage  to  secure 
a  note  given  by  her  as  a  feme  covert,  (^Simpera  et  ah  v.  Sloan,  5 
Cal.  458.) 

The  husband  was  a  necessary  party  to  this  action,  because  the 
land  having  been  acquired  during  coverture  was  community  prop- 
erty, and  inured  to  the  benefit  of  the  husband. 

David  Bixler,  for  Respondent : 

Grier  was  created  a  trustee  for  Harriet  Smith,  by  the  deed  un- 
der which  he  held ;  no  appointment  was  necessary  to  make  him  a 
trustee.     (Hill  on  Trustees,  95-97;  marginal  notes,  63-65.) 

In  this  case,  the  only  evidence  that  Harriet  Smith  was  a  married 
woman  is  in  her  own  testimony.  Being  incompetent  to  testify  in 
the  case,  either  under  the  common  law  rule,  or  under  our  statute, 
her  testimony  on  this  point  was  wholly  immaterial. 

The  failure  to  object  on  the  part  of  the  plaintiff  made  no  differ- 
ence :  she  could  not  have  been  made  a  competent  witness  even  by 
consent. 

It  is  contrary  to  public  policy  to  allow  a  wife,  even  by  consent  of 
parties,  to  testify  in  any  case  where  her  husband  is  interested.  (1 
Greenleaf  Ev.,  Sec.  334  ;  Norris'  Peak  on  Ev.  249.)  There  is  no 
finding  of  fact  on. this  point.  We  may  presume,  therefore,  the 
Judge  wholly  rejected  the  evidence. 

Admitting,  for  the  sake  of  the  argument,  that  Harriet  Smith  is  a 
married  woman :  can  she  now  take  advantage  of  the  nonjoinder  of 
the  husband  ?  That  part  of  the  answer  setting  up  her  coverture  is 
in  the  nature  of  a  plea  of  abatement.  This  plea  should  have  been 
disposed  of  before  going  to  trial  on  the  merits.  If  found  in  her 
favor,  (supposing  appellant's  theory  to  be  correct)  her  husband 
should  have  been  made  a  party.  But,  having  proceeded  to  trial 
on  the  merits,  without  previously  disposing  of  the  plea,  the  objection 
comes  too  late  now. 

This  transaction  took  place  before  we  had  any  statute  in  regard 
to  community  property,  and  must  be  tested  by  common  law  princi- 
ple. In  equity  a  married  woman  was  treated,  as  to  her  separate 
property,  as  a  feme  sole,  and  incident  to  her  ownership  was  the 
power  of  disposing  of  property  without  the  consent  of  her  husband 
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(^Fittiplace  v.  Oerges^  1  Ves.  Jr.  46 ;  Sturgi%  v.  Corp^  13  Id.  190 ; 
Essex  V.  Atkins^  14  Id.  642) ;  or,  without  the  consent  of  her 
trustee,  unless  restrained  by  the  terms  of  the  instrument  under 
which  she  holds.     (Jaques  v.  Methodist  Church,  17  Johnson,  548.) 

In  Courts  of  law,  it  is  held  that  a  married  woman  cannot  legally 
execute  a  note,  ^'yet,  when  such  note  or  contract  is  made  by  her, 
for  the  benefit  of  her  separate  estate,  or  for  her  benefit,  with  the 
intention  of  charging  it  upon  her  separate  estate,  or  where  the 
consideration  is  obtained  for  the  benefit  of  the  estate,  in  equity, 
the  note  is  valid  and  the  estate  chargeable  ^vith  it."  (^Francis  ^ 
Baker  v.  Boss,  17  Hbw.  P.  R.  561 ;  White  v.  Storet/,  28  Id. 
173-81 ;  Yale  v.  Dederer,  22  N.  Y.  460 ;  Yale  v.  Dederer, 
18  Id.  266  ;  Taylor  v.  Glenny,  22  How.  P.  R.  240  ;  Maclay  v. 
Love,  26  Cal.  367, 379,  380,  381 ;  Ihfett  et  al  v.  North  American 
Coal  Co.,  20  Wend.  670.) 

In  the  case  at  bar  it  is  alleged  in  the  complaint,  and  not  denied 
in  the  answer,  that  to  secure  the  payment  of  the  consideration  and 
purchase  money  of  the  premises,  and  in  consideration  of  the  con- 
veyance to  Grier,  in  trust  for  her,  she  made  the  note  in  question ; 
and  that  at  the  4;ime  of  the  execution  and  delivery  of  the  convey- 
ance by  the  plaintiff  to  Grier,  and  as  one  of  the  conditions  thereof, 
and  at  the  time  of  the  execution  and  delivery  of  the  note,  Grier, 
at  the  special  instance  and  request  of  Harriet  Smith,  made  and 
delivered  the  mortgage. 

The  mortgage  itself  sets  forth  that  it  was  intended  to  "  secure 
the  payment  of  the  sum  of  two  thousand  dollars,  the  purchase 
money  of  said  lot,  the  same  being  a  note  bearing  interest,  etc.  *  •  * 
a  copy  of  which  note  is  hereunto  attached  on  the  other  side." 

Harriet  Smith  was  not  properly  a  party  to  this  mortgage  ;  her 
signature  to  it  is  only  an  additional  circumstance  tending  to  confirm 
the  truth  of  the  recitals  in  the  mortgage. 

If  a  married  woman  is  bound  for  debts  created  for  the  benefit  of 
her  estate,  a  fortiori  is  she  bound,  or  at  least,  is  her  estate  bound 
for  a  debt  created  in  the  acquisition  of  that  estate. 

DeLong,  in  reply : 

Section  340,  Civil  Practice  Act,  Statutes  1864,  says:  "A« 
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persons y  without  exception,  etc.,  may  be  witnesses  in  any  action  or 
proceeding,  except  as  otherwise  provided  in  this  chapter,"  etc. 

The  only  exception  relating  to  married  women  being  witnesses,  is : 
^  A  husband  shall  not  be  a  witness  for  or  against  his  wife,  nor  a 
wife  a  witness  for  or  against  her  husband,"  etc. 

In  this  cause  the  husband  not  being  a  party  to  the  action,  clearly 
the  wife  was  a  competent  witness. 

But  although  this  should  not  be  so,  still  any  matter  is  evidence 
which,  being  offered  as  such,  is  not  objected  to,  and  is  admitted  by 
the  Court.     It  is  worse  than  idle  to  answer  this  further. 

According  to  the  principles  of  the  common  law,  this  property  was 
not  the  separate  property  of  the  wife.  "  A  wife,  during  coverture, 
cannot  acquire  any  property  distinct  from  her  husband."  (^Comes 
v.  jEUinffj  3  Atk.  676  ;  Lamphiar  v.  Caerd^  8  Vesey,  599») 

The  legal  existence  and  authority  of  the  wife  is,  during  covert- 
ure, merged  in  that  of  the  husband.     (2  Kent,  106.) 

Husband  and  wife  uniting  in  conveyance  of  wife's  estate  to  a 
Irastee,  the  husband  has  control  of  the  issues  or  profits.  (2  Grat. 
B-  280.) 

Separate  estate  is  only  such  estate  as  the  wife  holds,  free  from 
control  of  the  husband.  (4  Bouv.  Inst.  272,  Sec.  4000 ;  4  Barb. 
S.  C.  R.  407.) 

This  was  not  the  separate  property  of  the  wife,  because  she  was 
incapable  of  acquiring  separate  property.  (4  Bouv.  Inst.  273, 
Sec.  4002.) 

A  purchase  of  real  estate  by  a  feme  covert^  is  voidable  either 
by  the  husband,  or  by  the  wife,  after  she  becomes  a  feme  sole. 
(2  Kent,  134.)  The  evidence  shows  Smith  disavowed  this 
purchase. 

Opinion  by  Beatty,  C.  J.,  Brosnan,  J.,  concurring. 

In  the  month  of  May,  1863,  Harriet  Smith,  a  feme  covert^ 
entered  into  a  contract  with  the  plaintiff  for  the  purchase  of  a  house 
and  lot  in  Vir^nia  City. 

The  transaction  was  consummated  by  a  conveyance  of  the  lot 
from  the  plaintiff  to  J.  W.  Grier,  to  be  held  in  trust  for  Harriet 
Smith.     At  the  same  time,  and  as  a  part  of  the  same  transaction, 
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Harriet  Smith  executed  and  delivered  to  plaintiff  her  promis- 
sory note  for  $2,000,  bearing  interest  from  date  at  four  per  cent, 
per  month,  and  due  October  1st,  1864,  as  the  price  of  the  house  and 
lot.  As  a  part  of  the  same  transaction,  a  mortgage  was  executed 
and  delivered  to  plaintiff.  The  mortgage  commences  with  this 
recital :  "  This  indenture,  made  the  15th  day  of  May  *  *  *  be- 
tween John  W.  Grier,  trustee  of  Mrs.  Harriet  Smith,  of  *  *  * 
and  Paul  Mavrich,"  etc.  Then  follow  the  usual  words  of  convey- 
ance, description  of  property,  etc.,  and  then  follows  the  following 
recital : 

"  This  conveyance  is  intended  as  a  mortgage  to  secure  the  pay- 
ment of  the  sum  of  $2,000,  the  purchase  money  of  said  lot,  the  same 
being  a  note  bearing  interest  at  four  per  centum  per  month,"  etc. 

The  mortgage  is  signed  by  Harriet  Smith  and  John  W.  Grier. 

For  a  while  the  interest  was  paid  on  the  note.  Afterwards  the 
interest  ceased  to  be  paid,  and  the  time  of  credit  having  expired, 
the  plaintiff  filed  his  bill  to  foreclose  the  mortgage.  Grier  and 
Harriet  Smith  alone  were  made  defendants. 

The  defendants  answer,  and  the  only  material  facts  they  state  in 
the  answer  are  these :  That  at  the  time  of  the  original  transaction 
Harriet  Smith  was  a  married  woman,  and  her  husband  was  then 
living  within  the  jurisdiction  of  the  Court ;  that  she  was  still  a 
married  woman,  living  with  her  husband  within  the  jurisdiction  of 
the  Court,  and  always,  since  the  beginning  of  the  transaction,  had 
been  a  married  woman,  so  living  with  her  husband  within  the  juris- 
diction of  the  Court.  On  the  trial  she  proved  satisfactorily  that 
she  was  a  married  woman,  and  her  husband  was  within  the  jurisdic- 
tion of  the  Court. 

The  Court,  without  making  the  husband  a  party,  entered  a  decree 
for  the  sale  of  the  mortgaged  property.  From  this  decree  defend- 
ants appeal. 

They  make  several  points  in  the  case  which  it  appears  to  the 
Court  scarcely  require  notice ;  yet,  as  they  seem  to  be  relied  on  in 
good  faith,  we  will  here  dispose  of  them. 

It  is  contended  that  the  mortgage  cannot  be  enforced  because 
Mrs.  Smith,  as  a  married  woman,  could  not  bind  herself  either  by 
note  or  mortgage.     It  is  true  Mrs.  Smith  could  not  make  a  valid 
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and  binding  contract ;  her  note  was  not  an  instrument  upon  which 
she  could  be  sued  in  a  court  of  law.  The  mortgage  does  not  pur- 
port to  be  her  deed.  Her  signature  to  it  is  mere  surplusage. 
The  deed  was  made  to  Grier,  and  he  executed  at  the  same  time  a 
mortgage  to  secure  the  purchase  money.  This  he  had  a  right  to 
do,  and  the*  property  was  thereby  bound,  and  not  the  less  so  because 
Mrs.  Smith  had  made  a  void  note.  He  describes  himself  therein 
as  the  trustee  of  Mrs.  Smith,  which  was  proper  and  right  enough, 
but  we  cannot  see  that  the  mortgage  would  have  been  less  valid  if 
he  had  not  so  described  himself.  He  took  the  legal  title  from  the 
pleuntiiT,  and  he  had  the  power  to  mortgage  that  title  to  secure  the 
purchase  price  of  the  land.  The  interest  of  Mrs.  Smith,  as  cestui 
que  trusty  was  subordinate  to  the  mortgage. 

We  hardly  suppose  that  counsel  is  serious  in  his  objection  that 
Grier  could  not  act  as  trustee  of  Mrs.  Smjth,  because  he  had  not 
been  appointed  as  such  by  any  lawful  authority.  We  know  of  no 
other  authority  necessary  to  make  a  man  a  trustee  for  another  than 
the  will  of  a  grantor  who  executes  the  deed  of  trust,  and  of  the  grantee 
who  accepts  it.  The  objection  to  the  nonjoinder  of  parties  is  more 
serious.  It  seems  to  be  well  settled  that  in  a  bill  to  foreclose  a 
mortgage  against  a  trustee,  the  cestui  que  trust,  as  the  party  bene- 
ficially interested,  must  be  made  a  party.  (See  Story's  Equity 
Pleadings,  Sees.  207  and  209,  and  cases  there  cited.) 

Mrs.  Smith,  then,  although  not  properly  a  party  to  the  mortgage, 
was  a  necessary  defendant.  When  a  married  woman  is  a  necessary 
defendant,  it  seems  equally  clear  that  the  husband  should  also  be  a 
party  to  the  suit,  and  joined  with  her ;  unless,  indeed,  when  his 
interests  are  adverse,  in  which  case  he  might  be  a  plaintiff. 

It  is  true  that  it  has  sometimes  been  contended  that  where  the 
wife's  interest  is  entirely  distinct  from  that  of  her  hasband,  and  the 
litigation  is  about  her  separate  property,  that  the  husband  need  not 
be  joined.  But  all  the  cases  cited  in  support  of  this  doctrine  seem 
to  be  cases  where  the  husband  was  without  the  jurisdiction  of  the 
Court,  or  there  was  a  deed  of  separate  maintenance  between  the 
parties,  or  some  other  special  reason  for  it.  When  there  is  no  diffi- 
culty in  bringing  the  husband  in,  we  think  the  Court  should  not 
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proceed  to  a  decree  before  he  is  brought  mto  Court.  (See  Story's 
Equity  Pleadings,  Sees.  61  and  63.) 

The  judgment  of  the  Court  below  is  therefore  reversed,  and  the 
cause  remanded. 

The  Court  below  will  cause  the  husband  of  Mrs.  Smith  to  be 
made  a  party  defendant,  and  upon  his  answering  or  suffering  de- 
fault, will  proceed  to  enter  the  proper  decree  in  the  case. 

As  the  defense  in  this  case  seems  to  be  frivolous,  and  merely  for 
delay,  and  the  error  on  which  the  case  is  reversed  merely  technical, 
we  will  not  allow  costs  to  the  appellant ;  but  the  costs  in  this  Court 
shall  abide  the  final  result  of  the  suit  in  the  Court  below. 

Upon  petition  for  rehearing  or  modification  of  the  judgment  in 
the  foregoing  case,  the  following  order  was  made : 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

In  reversing  the  judgment  of  the  Court  below  in  this  cause,  it 
was  ordered  that  the  costs  on  appeal  should  abide  the  final  deter- 
mination of  the  action.  Upon  this,  the  appellant  petitions  for  a 
rehearing,  or  a  modification  of  our  order  in  this  respect.  We  are 
satisfied,  upon  reflection,  that  the  appellant  should  recover  his  costs 
upon  this  appeal,  and  that  our  first  conclusion  was  incorrect.  The 
judgment  of  this  Court  must  therefore  be  so  modified  as  to  allow 
the  appellant  his  costs  upon  this  appeal. 


L.  FEUSIER  &  CO.,  Appellants,  v.  THE  MAYOR  AND 
COMMON  COUNCIL  OF  THE  CITY  OF  VIRGINIA, 
Respondents. 

Where  a  case  ia  tried  by  a  Judge  without  the  intervention  of  a  jury,  and  there 
is  an  evident  error  in  the  calculations  of  the  Judge,  upon  his  own  theory  of 
the  case,  this  would  entitle  the  appellant  against  whom  the  mistake  is  made, 
either  to  a  renewal  or  modification  of  the  judgment.  When  this  Court  cannot 
see  clearly  what  the  judgment  should  have  been,  the  case  will  be  reversed. 

An  attorney  who  is  authorized  by  a  city  council  to  bring  a  suit  for  the  benefit 
of  the  city,  has  authority  to  direct  a  Sheriff  to  serve  the  summons  in  such  case, 
and  may  bind  the  city  to  pay  for  such  service. 
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Where  one  person  (John  Doe,  an  unknown  owner)  is  sued  as  the  owner  of  a 
y  large  number  of  lots  which  are  delinquent  for  t«xes,  and  the  suit  is  also  in  rem 
against  the  lots,  only  one  copy  of  the  summons  should  be  posted  at  the  court- 
house door  to  give  notice  to  John  Doe,  and  one  copy  posted  on  each  of  the 
lots  to  support  the  proceeding  in  rem. 

The  Sheriff  being  directed  to  follow  the  direction  of  the  Revenue  Law,  could 
only  charge  for  one  copy  of  summons  for  John  Doe,  and  one  for  each  lot 
served. 

Mileage  should  only  be  charged  for  the  necessary  distance  traveled  to  reach  each 
.  tot,  supposing  the  officer  to  start  from  the  court-house — travel  to  first  lot, 
then  to  second^  and  so  on  to  the  end  of  the  day. 

The  law  only  requires  three  notices  of  sale  to  be  posted,  and  no  more  could  be 
charged  for. 

A  direction  by  the  attorney  of  the  city  to  the  Sheriff  to  follow  the  General  Rev- 
enue Law,  in  making  service  of  summons,  and  notice  of  sale,  did  not  justify- 
the  Sheriff  in  following  the  custom  of  other  officers  who  had  been  in  the  habit 
of  performing  unnecessary  services  in  order  to  extort  illegal  fees. 

Where  the  law  clearly  points  out  to  an  officer  the  mode  of  service,  we  will  not 
believe,  on  ambiguous  and  uncertain  testimony,  that  the  attorney  of  the  city- 
gave  him  directions  to  serve  summons,  notices,  etc.,  in  such  manner  as  could 
have  answered  no  other  purpose  than  to  run  up  an  extortionate  bill  against 
the  city.  If  such  absurd  directions  were  given,  it  would  be  for  the  Court  or 
jury  to  determine  whether  they  were,  or  not,  the  result  of  a  fraudulent  com- 
bination against  the  city. 

Queref — If  the  Sheriff  undertook  to  perform  these  servicea  under  tlie  provisions 
of  the  General  Revenue  Law,  which  provides  that  the  Sheriff  shall  when  per- 
forming such  services  for  the  State,  receive  no  fees  except  in  those  cases  where 
they  are  collected  from  the  defendants,  is  he  not  bound  by  this  same  condition 
when  performing  services  for  the  city  ? 

There  was  no  law  authorizing  the  city  to  bid  in  the  lots  offered  for  sale  under 
this  judgment ;  she  derived  no  advantage  from  such  pretended  purchase,  and 
the  Sheriff  acquired  no  new  rights  thereby.  Had  the  lots  been  actually  sold, 
and  the  illegal  fees  charged  by  the  Sheriff  actually  come  into  the  city  treasury, 
the  city  might  have  been  estopped  to  deny  the  Sheriff's  rights. 

Per  Bbosnan. — ^The  property  against  which  proceedings  in  this  case  were  insti- 
tuted, was  purchased  in,  by,  and  for  the  city.  The  city  afterwards  resold,  at 
least  a  part  of  this  property.  Certainly,  as  far  as  it  received  a  benefit  from 
the  services  of  the  Sheriff,  it  must  pay  for  the  same. 

Appeal  from  the  District  Court  of  the  first  Judicial  District, 
Hon.  Richard  Bisikg,  presiding. 

To  make  the  points  taken  by  appellants'  counsel  more  intelligible, 
we  extract  from  their  brief  the  following  statement  of  facts.  This 
extract,  together  with  the  statement  of  facts  contained  in  the  opin- 
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ion  of  the  Court,  will  fully  show  the  points  decided,  and  the  nature 
of  the  errors  complained  of : 

"  The  history  of  this  District  Court  suit  is  briefly  as  follows :  On 
the  twenty-ninth  day  of  April,  a.d.  1864,  the  City  of  Virginia 
caused  this  action  to  be  commenced,  entitled  "  2%^  Mat/or  and 
Common  Council  of  the  City  of  Virginia  v.  John  Doe,  unknown 
ofvners,  and  some  three  hundred  lots,"  as  defendants,  for  the  pur- 
pose of  collecting  the  delinquent  taxes  due  on  said  lots  for  the  year 
1863." 

"  Such  proceedings  were  thereupon  had,  that  on  the  twenty-ninth 
of  June,  1864,  judgment  was  recovered  against  the  said  lots,  and  they 
were  decreed  to  be  sold  in  due  form  of  law  to  satisfy  the  amount  of 
the  judgments  and  costs  against  each." 

Subsequent  to  this  judgment,  to  wit :  on  the  twenty-second  day 
of  July,  1864,  the  City  of  Virginia,  by  its  Board  of  Common  Coun- 
cil, adopted  a  resolution  authorizing  Mr.  Brannon,  one  of  their 
number,  to  bid  in  the  lots  for  the  city  when  sold,  for  the  amounts 
severally  due  thereon. 

"  On  the  sixth  day  of  August,  an  order  of  sale  based  upon  the 
foregoing  judgment  was  issued,  and  on  the  first  day  of  September 
following,  one  hundred  and  ninety-three  lots  were  sold  and  bid  in 
by  Mr.  Brannon  for  the  city,  for  the  total  sum  of  $8,572.96,  or  in 
other  words,  for  the  sum  of  $2,434.07,  the  amount  of  judgment,  and 
the  sum  of  $6,138.89,  Sheriff's  costs  and  expenses  of  sale." 

"  Certificates  of  sale  were  duly  issued  to  the  city,  and  duplicates 
filed  in  the  Recorder's  oflSce,  as  required  by  law." 

"  Some  time  after  this,  during  the  latter  part  of  the  year  1864, 
or  beginning  of  1865,  Sheriff  Howard's  bill  for  his  official  services  in 
the  foregoing  suit  was  presented  to  the  Common  Council,  and  after 
some  considerable  delay  and  negotiation  was  finally  agreed  to  by 
the  Board,  they  offering  to  pay  it  in  city  scrip,  and  he  declining, 
because  he  had  made  some  $1,500  advance  in  gold  coin,  and  wished 
reimbursment  to  that  extent  in  kind." 

"During  the  months  of  March  and  April,  1865,  the  city,  then 
claiming  to  have  succeeded  to  the  title  of  those  lots  so  purchased 
through  Mr.  Brannon,  proceeded  to  resell  them,  and  to  effect  that 
object  passed  Ordinances  Nos.  123  and  124." 
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'^  Sales  under  these  ordinances  to  some  extent  were  actually  had, 
and  deeds  subsequently  made  in  pursuance  of  them  to  the  purchas- 
ers from  the  city." 

Wallace  ^  Gordon^  for  Appellants. 

The  city  was  estopped  by  its  bid  for  the  lots.  Having  purchased 
the  lots  at  the  amount  of  the  judgment,  including  costs,  it  is  no 
longer  in  a  condition  to  inquire  whether  those  costs  were  right  or 
wrong.  The  city  stands  just  as  if  the  lots  had  been  bought  by 
others,  and  the  amount  of  Sheriff's  costs  paid  into  the  city 
treasury.  The  city  would  be  bound  as  having  received  so  much 
money  to  the  use  of  the  Sheriff,  and  would  have  no  right  to  inquire 
whether  the  Sheriff  came  fairly  by  the  money  or  not. 

If  we  are  not  right  as  to  the  estoppel,  taking  the  items  as  they 
are  presented  in  the  bill  of  items,  $1,440  for  serving  720  copies  of 
summonses  should  not  have  been  rejected.  The  necessity  of  the 
suit  in  the  form  in  which  it  was  brought,  and  the  authority  for  bring- 
bg  it  in  that  form,  are  to  be  found  in  Ordinance  66  of  the  City 
Council. 

It  was  essentially  a  proceeding  in  rem^  and  each  lot  had  to  be 
served.     {People  v.  Rain%  et  aZ.,  No.  2,  23  Cal.  134.) 

The  city  could  prescribe  no  form  of  action  or  proceeding  differ- 
ent from  that  prescribed  for  collecting  the  general  revenue  of  the 
territory. 

The  Sheriff  having  had  summons  placed  in  his  hands  with  direc- 
tion to  serve  in  a  certain  way,  was  bound  to  follow  those  direcdons 
unless  they  were  in  violation  of  some  particular  law. 

The  City  Attorney  was  the  proper  law  officer  of  the  city,  and 
any  instructions  he  gave  the  Sheriff  were  binding  on  him,  and  also 
bound  the  city.  The  fact  that  the  city  was  an  incorporation  did 
not  render  it  less  liable  to  be  bound  by  the  acts  of  its  attorney  than 
an  individual  would  be  by  his  attorney.  (See  the  Gas  Co,  v. 
San  FranciscOy  9  Cal.  466  ;  and  Be  Goof  v.  American  Company, 
21  N.  Y.  126.) 

The  Sheriff  was  entitled  to  the  whole  amount  charged  for  copying 
summons. 


Digitized  by  LjOOQIC 


62  SUPREME  COURT  OF  NEVADA,  1867. 

Feusier  &  Co.  tf.  The  Mayor  and  Council  of  Virginia  City. 

The  summonET  was  in  the  usual  printed  form,  without  blanks  large 
enough  to  contain  all  the  description  of  lots,  etc.,  as  required  in  this 
case.  Instead  of  filling  up  one  of  these  blanks  in  the  usual  way,  it 
referred  to  the  complaint  as  being  attached  to  and  bemg  part  of  the 
summons. 

As  the  complaint  formed  a  part  of  the  summons,  by  this  refer- 
ence the  Sheriflf  could  not  copy  a  summons  without  copying  the 
complaint.  If  this  made  an  unusual  and  unnecessary  amount  of 
writing  in  each  copy,  it  was  not  the  fault  of  the  Sheriff.  The  sum- 
mons would  have  been  incomplete  without  some  part,  at  least,  of  the 
complaint. 

It  was  not  the  business  of  the  Sheriff  to  fish  out  the  material 
parts.     He  must  take  it  as  it  came  to  him  from  the  Clerk's  office. 

The  charge  for  making  and  posting  notices  of  sale  should  have 
been  allowed,  because  it  was  done  under  the  special  direction  of  the 
City  Attorney. 

The  testimony  in  the  case  did  not  justify  the  reduction  made  by 
the  Court  on  the  biU  paid  for  printing. 

The  charge  for  filing  certificates  of  purchase  should  have  been 
allowed. 

The  law  requires  the  Sheriff  to  file  these  certificates,  but  fixes  no 
fee  for  the  performance  of  the  duty.  Therefore,  he  should  have 
been  allowed  a  reasonaWe  fee. 

Will  Campbell^  for  Respondent. 

This  was  an  action  of  assumpsit,  with  two  counts.  One  for  offic- 
ial services  performed  for  the  city  by  the  Sheriff;  the  other,  for 
money  laid  out  and  expended  for  the  city. 

The  doctrine  of  estoppel  does  not  apply  to  this  case.  Under  the 
first  count  the  Sheriff  or  his  assignee  could  not  recover  for  services 
never  performed,  nor  at  a  higher  rate  than  allowed  by  the  Fee  Bill 
of  1861.  It  is  hardly  contended  that  the  Court  did  not  allow  him 
for  all  the  official  services  really  performed,  and  as  high  as  the  law 
regulating  fees  allows. 

The  allowance  under  the  second  count  is  as  great  as  the  evidence 
in  the  case  justified. 
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Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

This  was  an  action  brought  bj  the  plaintiffs  as  assignees  of  Wm. 
H.  Howard,  late  Sheriff  of  Storey  County,  against  the  respondents, 
for  official  services  rendered  by  the  late  Sheriff  to  the  corporation 
of  the  City  of  Virginia. 

The  action  was  for  $8,688.60,  a  part  of  that  sum  being  for  serv- 
ices and  expenditures  in  the  Probate  Court,  and  the  balance  of  the 
demand  for  services,  etc.,  in  a  tax  suit  in  the  District  Court. 

A  bill  of  particulars  was  demanded  by  defendants,  and  one  was 
filed  as  required.  The  bill  of  particulars  which  we  find  in  the 
transcript  contains  the  items  of  charges  for  the  services  both  in  the 
Probate  Court  and  District  Court. 

The  Judge  below,  in  making  up  his  finding  of  facts,  takes  the 
bill  of  particulars  as  a  basis.  From  this  bill  of  particulars  he  de- 
ducts certain  items  and  portions  of  items  as  improperly  charged  to 
defendants. 

These  deductions  amount  in  the  aggregate,  as  footed  up  in  the 
transcript,  to  $5,951.65.  There  is,  however,  a  mistake  in  carrying 
out  the  Judge's  figures  in  one  line  to  the  amount  of  $20. 

The  true  deduction,  on  the  Judge's  theory,  should  have  been 
$5,971.65.  But  this  $20  will  not  in  any  way  affect  the  judgment 
in  this  Court.  We  will  therefore  adhere  to  the  figures  of  the 
transcript,  and  say  the  deduction  made  from  the  bill  of  particulars 
was  $5,951.65.  The  Judge  then  finds  that  while  the  complaint  is 
for  $8,688.60,  the  bill  of  particulars,  after  deducting  the  credits 
therein  contained,  is  for  only  $7,273.60,  showing  a  discrepancy 
between  the  complaint  and  bill  of  particulars  of  $1,415.  He  then 
adds  this  $1,415  to  the  amount  of  deductions  made,  (say  $5,951. 
65)  which  makes  a  total  of  $7,366.65.  This  latter  sum  he  deducts 
from  the  amount  claimed  in  the  complaint,  and  renders  judgment 
for  the  balance  in  favor  of  the  plaintiffs.  That  judgment  was  for 
$1,321.95.  From  this  judgment  plaintiffs  appeal.  This  deduction 
of  $1,415  for  the  discrepancy  between  the  sum  claimed  in  the  com- 
plaint and  the  footing  up  of  items  in  the  bill  of  particulars,  is  evi- 
dently a  mistake.  The  bill  of  particulars  foots  up  on  the  debit  side 
$8,042.90.    From  this  amount  is  to  be  deducted  a  credit  of  $113, 
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leaving  the  actual  amount  claimed  in  the  bill  of  particulars  $7,929. 
90,  or  $656.30  more  than  the  Court  below  estimated. 

If  we  deduct  from  this  the  clerical  error  of  $20  made  on  thet)ther 
side,  still  the  judgment  for  plaintifis  is  less  by  $636.30  than  it 
should  be  on  the  theory  of  the  Judge  in  whose  Court  it  was  ren- 
dered. This  would  entitle  the  appellants  eitlier  to  a  reversal  or 
modification  of  the  judgment.  As  there  are  other  matters  at  issue 
in  this  case,  on  which  this  Court  is  not  able,  from  the  confused 
statement  of  facts  in  the  transcript,  to  arrive  at  a  proper  conclusion, 
we  will  reverse  the  judgment,  and  order  a  new  trial. 

But  before  sending  back  the  case  we  will,  as  far  as  practicable, 
dispose  of  the  points  raised  on  this  appeal.  The  bill  of  items  in 
the  transcript  is  for  services  in  connection  with  several  suits  in  favor 
of  the  city  in  the  Probate  Court,  and  one  suit  only  in  the  District 
Court. 

There  seems  to  be  no  complaint  as  to  the  rulings  of  the  Court 
below  with  respect  to  the  costs  in  Probate  Court.  The  only  open 
question  is,  what  should  have  been  the  costs  allowed  for  services  in 
the  District  Court  suit.  The  facts  in  regard  to  this  suit,  so  far  as 
we  can  understand  them,  are  as  follows :  Two  hundred  and  seventy- 
eight  lots  in  the  City  of  Virginia,  which  were  assessed  to  unknown 
owners,  were  delinquent  for  the  taxes  of  the  year  1863.  The  city 
Board  of  Aldermen  passed  an  ordinance  in  regard  to  the  collection 
of  city  taxes,  the  thirty-first  section  of  which  reads  as  follows : 

^^  After  the  publication,  as  in  the  last  section  provided,  it  shall  be 
the  duty  of  the  City  Attorney  to  institute  proceedings  in  any  Court 
of  competent  jurisdiction  to  enforce  the  payment  of  taxes  due  the 
city,  and  in  every  case  in  which  suits  are  so  brought,  if  judgment 
be  obtained,  the  Court  in  which  such  judgment  is  rendered  shall 
tax,  as  City  Attorney's  fees,  twenty-five  per  cent,  on  the  amount 
recovered,  which  shall  be  collected  from  the  defendant,  but  in  no 
event  to  be  a  charge  against  the  city ;  and  shall  also  tax  the  same 
fees  to  other  officers  as  are  allowed  such  officers  for  similar  services 
in  civil  cases." 

Acting  under  this  ordinance,  the  City  Attorney  brought  suit 
against  John  Doe,  the  unknown  owner,  and  the  two  hundred  and 
seventy-eight  lots.     It  seems  however,  that  there  was  by  mistake 
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one  whole  tier  or  range  of  lots  included  in  this  number  which  had 
no  existence  in  the  city.  This  reduced  the  number  of  delinquent 
lots,  but  to  what  extent  is  not  clearlj  shown  by  the  transcript.  The 
statements  of  the  Deputy  Sheriff,  who  made  the  service,  are  not  in- 
telligible on  this  pomt.  But  the  judgment  was  against  two  hundred 
and  forty  lots,  and  this  was  probably  the  true  number  of  delinquent 
lots  on  which  service  was  made,  or  attempted  to  be  made.  It  is 
true,  the  Judge  in  his  findings  says  that  service  was  made  by  posting 
on  two  hundred  and  fifty-eight  of  the  lots.  But  this  is  probably  a 
mistake.  The  Under  Sheriff,  who  kept  the  books  of  the  office, 
charges  for  seven  hundred  and  twenty  copies  of  summons,  complaint, 
etc.,  and  he  shows,  if  we  understand  his  testimony,  that  there  were 
three  copies  posted  for  each  lot.  This  would  make  the  number  of 
lots  served  two  hundred  and  forty,  corresponding  with  the  judg- 
ment. 

The  question  for  determination  is,  what  compensation  should  be 
allowed  the  assignees  of  the  Sheriff  for  services  in  connection  with 
the  suits  against  these  lots. 

It  is  contended  on  the  part  of  the  city  that  there  was  no  law  au- 
thorizing this  suit  in  rem  against  the  lots,  and  therefore  the  charges 
made  by  the  Sheriff  for  service  on  the  lots  should  be  totally  disre- 
garded :  that  they  are  not  legitimate  charges,  and  cannot  be  main- 
tained against  the  city. 

The  City  Attorney  brought  the  suit  in  this  way.  It  was  within 
the  sphere  of  his  duty  to  determine  in  wl^at  manner  suit  for  delin- 
quent taxes  should  be  brought.  Having  brought  the  suits  and  di- 
rected the  manner  of  service,  we  think  it  was  the  duty  of  the  Sher- 
iff to  serve  the  summons,  as  directed  by  the  City  Attorney.  In 
this  particular  we  think  the  attorney  properly  represented  the  city. 

The  Under  Sheriff  asserts  that  the  City  Attorney  directed  him 
to  pursue  the  General  Revenue  Law  in  serving  summons  in  this  case, 
and  that  he  acted  under  that  instruction. 

We  will  examine  now  what  the  General  Revenue  Law  requires,  and 
what  fees  the  Sheriff  could  charge  for  such  services. 

The  General  Revenue  Law  provides  that  where  there  is  a  suit  in 
rem  against  the  delinquent  property,  service  shall  be  made  by  deliver- 
ing a  copy  of  the  summons  to  parties  in  possession  of  that  property. 
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and  posting  a  copy  on  the  property.     (See  Section  40,  Revenue 
Law  1862.) 

It  does  not  in  such  case  provide  for  posting  copies  at  the  courtr 
house  or  any  other  public  place.  In  regard  to  the  unknown  de- 
fendant, John  Doe,  one  copy  of  the  summons  might  have  been 
posted  at  the  court-house  door  to  give  him  notice.  But  there  was 
no  pretense  for  posting  two  or  three  hundred  copies  of  the  sum- 
mons at  the  court-house  door  or  any  other  public  place. 

Perhaps  the  best  way  to  express  our  views  as  to  this  case  will  be 
to  take  the  bill  of  particulars,  item  by  item,  and  compare  it  with 
the  Fee  Bill. 

The  first  charge  in  this  bill  is  for  serving  720  copies  of  summons ; 
if  the  law  had  been  followed,  only  241  copies  could  be  charged  for 
— one  for  each  lot,  and  one  for  John  Doe. 

Next  for  making  720  copies  ;  this  should  have  been  for  making 
241  copies. 

The  next  charge  is  $359.50  for  mileage  ;  this  is  entirely  extrav- 
agant. The  mileage  allowed  by  law  is  only  forty  cents  a  mile  for 
going  only  to  serve  a  summons.  And  if  a  number  of  summons 
could  be  served  by  the  same  travel,  only  one  mileage  can  be 
charged.  Here  the  most  distant  lot  was  only  one  mile,  so  if  sepa- 
rate mileage  was  charged  on  each  lot  it  would  only  amount  to  $96. 
But  as  a  number  of  lots  might  be  reached  by  traveling  not  over  one 
mile  from  the  starting  point  at  the  court-house,  perhaps  not  more 
than  one -tenth  of  that  amount  should  be  charged.  This  must  be  a 
matter  of  proof.  If  a  party  could  on  an  average  reach  ten  lots  in 
a  mile's  travel  from  the  court-house,  there  should  be  allowed  forty 
cents  for  each  ten  lots,  and  so  in  proportion,  if  the  distance  to  be 
traveled  should  exceed  or  fall  short  of  one  mile  for  each  ten  lots, 
for  the  entire  two  hundred  and  forty. 

There  is  a  charge  of  $1,240  for  posting  620  notices  of  sale. 
The  law  required  three  such  notices,  and  no  more.  There  is  nothing 
requiring  a  separate  notice  of  sale  to  be  posted  for  each  separate 
piece  of  property. 

Rve  hundred  and  sixty  dollars  is  charged  for  advertising  sale  in 
newspaper.  The  law  requires  one  notice  to  be  published  once  a  week 
for  twenty  days.  The  city  would  only  be  responsible  for  the  reasonable 
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price  of  such  advertisement — say  for  three  weekly  insertions  of  sach 
notice.  The  Court,  in  allowing  $75  for  this  item,  probably  allowed 
a  liberal  price.  But  this  will  be  the  subject  of  proof.  There  is  no 
dispute  about  Sheriff's  commissions. 

The  next  charge  is  for  making  386  certificates  of  sale.  The 
Sheriff  was  only  allowed  here  to  charge  for  one  certificate  and  a 
dufdicate,  say  two  copies  in  all.  He  charges  $193  for  filing  dupli- 
cates. He  was  entitled  to  just  fifty  cents  for  filing  one  duplicate. 
He  should  have  been  allowed  to  charge  for  stamps  on  one  certificate 
only. 

We  have  stated  in  the  foregoing  part  of  this  opinion,  what  we 
thought  to  be  the  legitimate  charges  for  services  in  a  case  where  a 
suit  was  brought,  under  the  General  Revenue  Law,  against  one  un- 
known owner  and  a  number  of  delinquent  lots. 

There  are  however  behind  this  several  other  questions.  The 
Under  Sheriff  states  distinctly  that  the  City  Attorney  directed  them, 
at  the  Sherifi^s  office,  to  pursue  the  General  Revenue  Law  in  mak- 
ing service  in  this  case.  He  then  states  that  they  did  make  service 
in  die  same  manner  as  collectors  did.  In  other  words,  if  we 
understand  him,  other  officers  had  been  in  the  habit  of  serving 
three  copies,  when  the  law  only  required  one ;  and  if  other  officers 
had  been  in  the  habit  of  thus  trebling  the  amount  of  fees  the  law 
allowed,  the  Sheriff  might  do  the  same.  That  the  Sheriff  would 
have  been  justified  by  many  precedents  in  coming  to  such  a  conclu- 
sion, we  are  fully  aware.  But  this  Court  is  not  yet  prepared  to  hold 
that  when  one  officer  extorts  illegal  fees,  all  his  successors  will  be 
justified  in  following  the  precedent. 

The  Under  Sheriff  also  says  that  the  City  Attorney  directed  him 
to  post  copies  on  the  court-house  door,  and  in  another  public  place 
in  the  city.  These  last  statements,  however,  were  made  in  response 
to  lea.ding  interrogatories.  Although  asked  several  times  about 
what  were  the  directions  of  the  City  Attorney,  he  said  nothing  of 
this  until  led  right  up  to  that  point  by  questions  in  the  most  objec- 
tionable form.  We  are  charitably  inclined  to  think  the  witness  did 
not  intend  to  say  that  the  City  Attorney  gave  instructions  in  this 
language ;  but  merely  that  he  instructed  witness  to  serve  as  the 
General  Bevenue  Law  required  in  such  cases ;  and  the  witness  him- 
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self  concluded  that  the  summons  should  be  posted  on  the  court- 
house door  and  some  other  public  place,  because  some  other  officer 
had  pursued  that  course.  Where  there  is  no  ambiguity  in  the 
law  we  cannot,  without  clear  and  satisfactory  evidence,  believe  the 
City  Attorney  gave  any  such  absurd  instruction,  which  could  have 
answered  no  other  purpose  but  to  run  up  an  exorbitant  bill  against 
the  city.  If  such  instructions  were  given,  (and  we  can  but  repeat 
that  we  think  the  thing  highly  improbable)  there  not  being  the 
slightest  ambiguity  in  the  law,  it  would  then  be  a  question  for  the 
jury  or  Court  below  to  determine  whether  this  was  not  evidence  of 
fraud  or  combination  to  extort  illegal  fees  from  the  city. 

Again,  if  the  Sheriff  was  directed  to  pursue  the  General  Rev- 
enue Law,  and  he  acted  under  that  law,  was  there  not  an  implied 
contract  that  he  would  be  bound  by  the  provsions  of  that  law  so 
far  as  his  fees  were  concerned?  Or  in  other  words,  could  he 
legally  collect  fees  from  the  city  for  services  which  the  very  law 
under  which  he  was  proceeding  declares  shall  only  be  collected 
from  the  delinquents  or  property  on  which  the  taxes  are  delin- 
quent ?  As  this  point  has  not  yet  been  fairly  presented  in  the 
case,  and  proof  may  be  introduced  as  to  what  was  the  understand- 
ing on  this  point,  we  will  not  now  attempt  to  determine  it.  The 
law  did  not  require  the  Sheriff  to  make  any  such  services,  and  if 
the  City  Attorney  required  such  to  be  made,  the  Sheriff  might 
have  refused  without  the  payment  of  his  fees  in  advance.  Or  he 
might  have  made  the  service,  trusting  to  the  promise  of  the  City 
Attorney  that  his  fees  should  be  paid  by  the  city  at  some  future 
time ;  or  he  might  have  made  them,  trusting  to  his  ability  to  collect 
from  the  delinquents. 

The  appellant  contends  the  city  was  estopped  from  denying  the 
validity  of  this  claim,  because  after  judgment  the  City  Council 
authorized  some  person  to  bid  in  these  lots  at  the  Sheriff's  sale  for 
the  benefit  of  the  city.  That  those  bids  were  for  the  amount  of 
the  taxes  due  on  each  lot,  and  its  proportionate  share  of  the  costs. 
That  the  city  having  thus  had  the  benefit  of  these  over-charges, 
cannot  now  say  they  were  not  legitimately  a  part  of  the  judgment. 

Had  these  lots  been  actually  sold  and  the  money  for  costs  paid 
into  the  city  treasury,  perhaps  there  would  have  been  some  force 
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in  tWs  position.  But  the  lots  were  not  sold.  The  city  derived  no 
benefit  from  the  illegal  costs  thus  added  to  the  taxes. 

Besides,  there  was  no  law  or  authority  allowing  the  city  corpo- 
ration to  buy  city  lots  sold  for  taxes,  that  we  are  aware  of.  That 
part  of  the  proceeding  was  utterly  void  and  without  any  authority. 
No  rights  were  thereby  conferred  on  the  SherifiF  that  he  did  not 
before  possess. 

Judgment  reversed,  and  a  new  trial  granted. 

Separate  opinion  by  Brosnan,  J. 

I  concur  in  the  judgment  of  reversal  and  order  granting  a  new 
trial  in  this  case ;  and  as  the  action  is  to  be  retried,  I  consider  it 
a  duty  to  state  that  a  well  established  rule  or  principle  of  law 
involved  in  this  case,  in  my  opinion,  has  not  received  due  consider- 
ation, if  it  has  not  been  entirely  overlooked  on  the  former  trial. 

The  suit  in  the  District  Court  referred  to  was  instituted  by  the 
City  Attorney  under  the  direction  and  authorization  by  ordinance 
of  the  corporate  authorities.  The  property  of  delinquents  was 
sold  under  and  by  virtue  of  an  execution  issued  upon  the  judg- 
ment recovered  in  that  action,  and  was  purchased  at  such  sale  by 
and  for  the  city.  The  city  authorities  assuming  that  the  title  to 
the  lots  vested  in  the  corporation  under  the  execution  sale,  after- 
wards by  ordinance  advertised  for  sale  and  sold  several  parcels  of 
the  land  designated,  together  with  the  improvements  on  them,  as 
"  belonging  to  the  City  of  Virginia." 

This  ordinance,  among  other  things,  provides  that  twenty  per  cent, 
of  Uie  purchase  money  should  be  paid  at  the  time  of  sale,  to  be 
forfeited  to  the  city  in  the  event  of  the  purchaser  failing  to  pay 
the  residue  to  the  Mayor  of  the  city  within  five  days.  It  also  pro- 
vided that  the  Mayor  should  execute  and  deliver  deeds  of  the  city's 
interest  to  the  purchasers — the  conveyances  to  be  drawn  by  the 
City  Attorney  ;  and  that  the  Mayor,  after  deducting  the  costs  and 
expenses  of  advertising  and  selling,  should  pay  over  the  residue  of 
the  money  realized  to  the  City  Treasurer. 

It  further  appears  from  the  record,  as  stated  under  oath  by  the 
City  Attorney,  that  he  prepared  conveyances  of  lots  sold  at  such 
last  mentioned  sale,  as  directed  by  the  city  authorities. 
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On  this  point  his  testimony  reads  as  follows : 

"  I  prepared  several  of  them  [of  the  deeds]  ;  they  were  signed 
by  the  Mayor,  witnessed  by  myself,  and  delivered  to  the  pur- 
chasers. The  lots  sold  by  the  city  were  part  of  those  sued  for 
delinquent  taxes  in  the  District  Court  suit" — the  suit  referred  to 
in  the  complaint. 

What  number  of  lots  were  thus  disposed  of,  or  what  amount  of 
money,  if  any,  was  realized  from  forfeitures,  or  realized  from  such 
sales  by  the  city,  does  not  appear  from  this  strange  record. 

It  is  however  evident  therefrom,  that  the  city  derived  some  ben- 
efit from  the  services  of  Sherifi*  Howard,  for  which  he  was  legally 
entitled  to  receive  a  reasonable  compensation. 

Now,  discarding  from  consideration  for  the  present  the  question 
whether  the  corporation  had  any  right  or  power  to  sell  or  purchase 
the  property  designated,  and  without  inquiring  how  far  it  may  be 
equitably  estopped  from  repudiating  the  acts  of  its  chosen  and 
appointed  agents  under  the  circumstances  of  this  case,  it  answers 
my  purpose  to  state,  as  matter  of  law,  that  a  municipal  corporation 
cannot  receive  to  its  use  the  labor  or  the  property  of  a  party  and 
shield  itself  from  responsibility. 

Like  a  private  individual,  it  becomes  liable  by  implication.  The 
law  implies  a  promise  to  pay  in  such  cases.  No  principle  is  better 
established  than  this  by  the  authorities.  (8  Pick.  177 ;  9  Cal. 
453 ;  8  Levy  &  Rawle,  117  ;  14  Pa.  State  Rep.  81.) 

How  far  any  part  of  this  case  may  be  brought  within  the  opera- 
tion of  this  rule  upon  another  trial,  I  cannot  determine.  This  is 
properly  the  province  of  plaintiff's  legal  advisers. 


STATE  OF  NEVADA,  Respondent,  v.  THOS.  McNAMARA, 

Appellant. 

The  eighth  section  of  "An  Act  concerning  Juries,"  approved  March  8d,  1866, 
provides  that  when,  during  the  term  of  a  Court,  the  services  of  a  grand  jury 
are  required,  and  there  is  no  existing  grand  jury  or  there  is  a  lack  of  suflBc- 
lent  numbers  to  form  such  a  body,  other  grand  jurors  may  be  selected  in  the 
same  maner  as  is  provided  for  the  selection  of  petit  jurors  in  section  six  of 
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the  same  Act.  Section  six  provides  for  the  selection  of  jurors  by  the  Judge 
and  the  County  Assessor  or  Clerk.  The  selection  of  grand  jurors  during  a 
term  of  the  Court  must  be  by  the  same  officers,  or  it  will  not  be  a  legal  grand 
jury.^ 

An  indictment  found  by  a  grand  jury  not  l^ally  selected,  is  invalid. 

When  a  juror  was  selected  and  placed  on  the  jury  list,  and  summoned  to  attend 
as  a  juror  under  the  name  of  E.  Barry,  but  whose  true  name  was  E.  Berry^  or 
Edward  Berry ;  the  variance  in  the  name  would  be  immaterial,  if  it  satisfac- 
torily appeared  that  the  person  attending  as  a  juror  was  the  one  really  selected. 

But,  qutreif — Was  the  statement  of  the  Judge  to  this  eflTect  suflBcient  evidence  of  the 
fact  ?  Should  there  not  have  been  the  affidavit  of  at  least  one  of  the  officers 
who  selected  the  juror  to  this  eflfect  ? 

When  two  parties  are  jointly  indicted,  but  are  tried  separately,  the  acts  and  declar- 
ations of  one  cannot  be  given  in  evidence  against  the  other,  until  some  com- 
plicity has  been  shown  between  the  two.  And  where  puch  evidence  was  given, 
the  defendant  on  trial  was  entitled  to  an  instruction  in  the  following  language : 

"  In  considering  this  cause  the  jury  must  discard  and  disregard  the  conduct  and 
"  sayings  of  0*Neil,  unless  the  evidence  shows  beyond  a  reasonable  doubt  that 
**  the  defendant  had  previously  conspired  to  inflict  an  injury  on  the  deceased, 
"  or  to  commit  a  public  offense  in  the  prosecution  of  which  the  deceased  was 
"slain." 

When  a  Court  approves  an  instruction  asked,  and  intends  to  give  it,  but  by  some 
oversight  neglects  so  to  do,  it  is  just  as  injurious  to  defendant  as  if  positively 
refused ;  and  if  the  instruction  is  important,  entitles  the  defendant  to  a  new 
trial. 

Under  our  statute  it  is  not  necessary  that  the  defendant  should  except  to  the 
action  of  the  Court,  in  failing  to  give  an  instruction  asked  for. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  presiding. 

The  facts  of  the  case  are  stated  in  the  opinion. 

WtUiama  ^  Bixler^  for  Appellant. 

The  jury  were  not  selected  according  to  the  provisions  of  the 
statute.  The  proper  challenge  was  to  the  panel.  QStone  v.  Peo- 
phj  2  Scammon,  326.)  Defendant  was  entitled  to  have  the  for- 
malities of  the  law  complied  with  in  drawing  the  jury.  People  v. 
Coffman,  24  Cal.  234.) 

The  record  must  show  the  jury  was  legally  selected.  (  The  State 
V.  Conra,  3  Blackford,  326.)     A  grand  jury,  not  lawfully  drawn, 

cannot  prefer  an  indictment.     ( v.   The  State,  24  Miss. 

621.)     It  must  be  summoned  by  the  person  designated  by  law. 
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(5  Mass.  434.)  Our  statute  clearly  indicates  the  insufficiency  of 
an  indictment  found  by  a  grand  jury,  not  selected  by  the  proper 
officers.  (See  Stat,  of  1861,  p.  454,  Sec.  179,  and  p.  464,  Sec. 
276.) 

The  Court  having  erred  on  this  point,  the  law  presumes  it  to  be 
to  the  injury  of  the  defendant. 

The  Court  erred  in  sufiering  JE.  Berry  to  sit  on  the  jury.  No 
such  person  was  selected  as  a  juror;  no  such  name  was  placed  on 
the  list.  Berry  not  having  been  selected  as  a  juror,  he  was  a 
mere  interloper.  That  a  summons  issued  for  E.  Barry  was  served 
on  him,  no  more  entitled  E.  Berry  to  appear,  than  it  would  have 
entitled  John  Jones  to  appear  as  a  juror. 

When  one  not  summoned  as  a  juror  appeared  and  was  sworn  in 
the  name  of  one  for  whom  a  summons  had  been  issued,  a  tfenire  de 
novo  was  awarded.  (1  Eng.  Common  Law,  705 ;  6  Taunton, 
460.     See  Graham  &  Waterman  on  New  Trials.) 

The  Court  erred  in  admitting  testimony  in  regard  to  the  acts  and 
declarations  of  O'Neil,  and  in  not  giving  the  instruction  asked  in 
relation  to  that  testimony. 

iJ.  M.   Clarke,  Attorney  General,  for  Respondent. 

The  objection  that  the  grand  jury  was  not  regularly  drawn,  is 
not  well  taken.  (^People  v.  RoderiffueZj  10  Cal.  59;  People  v. 
Ouintanoy  15  Cal.  329 ;  People  v.  Moice,  15  Cal.  331.) 

There  was  no  valid  objection  to  the  juror  Berry.  In  this  case  it 
is  evident  the  right  person,  the  person  really  selected,  served  as  a 
juror.  There  was  no  mistake  about  the  person — there  was  merely 
a  mistake  about  the  spelling  of  the  juror's  name. 

The  record  shows  that  a  certain  instruction  was  not  read  to  the 
jury.  The  law  allows  the  jury  to  carry  all  instructions  given  to 
their  room.  In  the  absence  of  any  exception  on  the  part  of  de- 
fendant, stating  the  facts,  this  Court  will  not  presume  that  this 
instruction,  which  was  not  read  merely  by  an  oversight,  was  with- 
held from  the  jury  on  their  retirement,  but  will  rather  presume  they 
carried  the  instruction  with  them.  If  they  had  the  instruction  in 
their  room,  the  omission  to  read  it  by  the  Judge  was  immaterial. 
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Error  must  affirmatively  appear.  Every  intendment  is  in  favor 
of  the  Court  below.     (5  Cal.  151  and  321.) 

Opinion  by  Brosnan,  J.,  Beattz,  C.  J.,  concurring. 

At  the  January  Term,  a.d.  1867,  of  the  District  Court  of  the 
First  Judicial  District,  held  in  Storey  County,  McNamara,  together 
with  one  O'Neil,  were  jointly  indicted  for  the  crime  of  murder, 
O'Neil  having  been  charged  as  an  accessory.  McNamara  was 
allowed  a  separate  trial ;  was  tried  at  said  term  of  the  Court ;  found 
guilty  of  murder  in  the  second  degree,  and  judicially  sentenced  to 
imprisonment  in  the  State  Prison  for  a  term  of  thirteen  years.  Af- 
ter having  made  a  motion  for  a  new  trial,  and  also  in  arrest  of  judg- 
ment, both  of  which  were  overruled,  the  defendant  appealed  to  this 
Court  from  the  judgment  of  the  District  Court. 

The  first  point  to  compass  a  reversal  of  the  judgment  made  by 
appellant's  counsel  is,  that  the  grand  jury  which  found  the  indict- 
ment had  not  been  selected  pursuant  to  the  requirements  of  the 
"Act  concerning  Jurors,"  approved  March  8d,  1866,  inasmuch 
as  the  jury  was  selected  by  the  District  Judge  and  one  of  the 
County  Commissioners,  whereas  it  could  be  legally  selected  only  by 
the  Judge  and  the  County  Assessor  or  County  Clerk.  Before  the 
jurors  were  sworn,  the  defendant  being  present  in  Court  to  exercise 
his  right  of  challenge,  a  motion  was  made  by  the  prisoner's  counsel 
to  set  aside  the  panel  for  the  irregularity  referred  to  as  regards  the 
mode  adopted  in  selecting  the  jurors.  The  Court  denied  this  appli- 
cation, and  an  exception  to  this  ruling  was  duly  taken  on  the  part 
of  the  defendant.  Thereupon,  the  counsel  challenged  the  individual 
jurors ;  which  challenge  was  also  overruled,  and  an  exception  was 
taken. 

In  order  to  reach  a  clear  understanding  of  the  materiality  and 
force  of  the  objection,  it  seems  pertinent  to  state  the  facts  upon 
which  the  objection  is  based,  and  the  law  by  which  its  availability 
must  be  adjudged. 

It  appears  by  the  record,  and  the  fact  is  conceded,  that  for  some 

cause  a  grand  jury  had  not  been  summoned  or  drawn  previous  to 

the  commencement  of  the  aforesaid  January  Term  of  the  Court,  as 

required  by  statute.     (Laws  of  1866,  192,  Sec.  7.)     This  sec- 
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tion  makes  it  the  dutj  of  the  District  Judge  and  any  one  of  the 
County  Commissioners  to  select  a  grand  jury  at  least  ten  days  prior 
to  the  assembling  of  the  Court,  and  points  out  and  directs  the  mode 
and  machinery  whereby  the  grand  inquest  shall  be  selected  and 
constituted.  But  in  the  event  of  a  failure  from  any  cause  to  organ- 
ize a  grand  jury  as  provided  in  the  last-mentioned  section  of  the 
Act,  the  Legislature,  out  of  abundance  of  caution  and  to  meet  any 
emergency  or  necessity  that  might  arise,  and  in  order  that  the 
demands  of  justice  may  not  be  retarded,  provided  in  the  following 
section  (Sec.  8)  of  the  statute  that  a  new  grand  jury  "shall  be 
selected  and  summoned  in  the  same  manner  as  is  provided  in  sec- 
tion six  of  this  Act  for  the  selection  of  trial  jurors." 

The  grand  jury  in  the  case  under  advisement  was  selected  in  vir- 
tue of  the  authority  and  power  granted  under  the  eighth  section. 
We  are  constrained  by  the  express  and  unambiguous  language  of 
this  section  to  interpret  its  meaning,  in  connection  with  section  six, 
to  which  it  immediately  and  explicitly  refers  as  to  the  mode  of 
selecting  a  jury,  under  the  circumstances  which  characterize  the 
present  case.  It  may  well  be,  in  fact,  that  the  Legislature  intended 
the  selection  to  be  made  by  the  Judge  and  one  of  the  County  Com- 
missioners, as  in  section  seven,  and  that  the  designation  of  the  Judge 
and  County  Assessor  or  Clerk  as  the  proper  officers  for  the  selection 
of  the  jury,  as  in  section  six,  was  an  inadvertence  on  the  part  of  the 
Legislature.  So  on  the  other  side,  it  may  be  reasonably  urged 
that  the  law-makers  intended  precisely  what  their  words  import,  (this 
is  a  primary  rule  of  construction)  for  the  reason  that,  in  cases  of 
character  and  accompaniments  like  this  case,  where  dispatch  is 
required  in  order  that  the  business  of  the  Courts  may  not  be  sus- 
pended or  delayed,  the  aid  of  the  Countjr  Assessor  or  Clerk  was  en- 
listed, as  being  more  immediately  approachable  than  that  of  a  Coun- 
ty Commissioner,  who  is  not  obliged  to  reside  at  the  county  seat, 
where  the  Courts  are  required  to  be  held. 

However  that  may  be,  we  are  not  at  liberty  to  speculate  aa 
regards  probabilities,  where  the  language  of  the  law  is  so  clear  and 
unambiguous  as  in  the  case  before  us. 

The  Legislature  must  be  intended  to  mean  what  they  have 
expressed  in  plain  terms.  Whenever  they  have  done  so,  there  remains 
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no  room  for  construction  by  Courts.  (^Brown  v.  Davis,  1  Nevada 
State  Reports,  409,  and  cases  cited.) 

Having  proceeded  thus  far,  it  becomes  imperative  to  direct 
attention  to  the  sixth  section  of  the  statute.  This  section  makes  pro- 
vision for  the  selection  of  a  trial  jury  during  the  term,  whenever  it 
appears  to  the  satisfaction  of  the  Judge  that  any  of  the  occasions 
designated  in  the  section  has  occurred.  In  such  event,  it  makes  it 
*'  lawful  for  such  District  Judge  and  the  County  Assessor  or  Clerk 
to  select  alternately  from  the  body  of  the  county  the  names  of  a 
sufficient  number  of  persons  lawfiilly  qualified  to  serve  as  trial 
jurors,"  etc.     (Laws  of  1866, 192,  Sec.  6.) 

But  as  we  already  stated  in  this  case,  the  provision  for  selecting 
the  jury  by  the  Judge  and  the  County  Assessor  or  County  Clerk 
was  clearly  neglected.  This  was  a  manifest  departure  from  the^ 
requirement  of  the  law,  and  if  it  can  be  justified,  a  jury  may  be 
selected  by  the  Judge  and  any  other  officer  or  individual  not  desig- 
nated by  law. 

The  Legislature  seems  to  have  taken  particular  care  to  secure 
fair  and  impartial  jury  trials  ;  but  if  the  doctrine  contended  for  on 
the  part  of  the  prosecution  be  established  or  tolerated,  all  the  law 
on  the  subject  of  selecting  juries  becomes  nugatory — a  dead  let- 
ter. The  prisoner  was  about  to  be  tried  for  a  crime  involving  his 
life.  Upon  an  issue  of  such  moment  he  was  entitled  to  demand 
the  observance  of  all  the  formalities  of  law.  It  is  his  constitutional 
privilege  to  stand  upon  his  strict  legal  rights,  and  he  is  entitled  to  a 
trial  conducted  in  accordance  with  the  legal  formula  prescribed. 

An  indictment  found  by  a  jury  not  legally  constituted  cannot  be 
valid.  Indeed,  the  ground  of  error  alleged  is  made  by  statute, 
one  of  the  causes  for  which  an  indictment  will  be  set  aside.  (Laws 
of  1861,  454,  Sections  178,  179  ;  Id.  464,  Section  276.) 

A  jury  must  be  summoned  by  the  officer  designated  by  law,  and 
no  other  person  or  officer  can  legally  discharge  that  duty.  (5 
Mass.  434,  435.)  Is  it  not  equally  if  not  more  necessary  that  the 
jury  should  be  selected  by  the  officers  whom  the  law  invests  with 
the  power  of  exercising  that  function  ?  In  the  case  of  the  People 
vs.  Coffman  (24  Cal.  234)  the  Supreme  Court  of  that  State 
employ  the  following  language  on  this  subject : 
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"  The  defendant  is  entitled  to  have  all  the  formalities  observed 
that  are  prescribed  by  law  for  the  summoning,  drawing  and  impan- 
neling  of  the  jury,  and  if  any  omission  or  irregularity  in  that 
respect  occurs,  he  is  entitled  to  have  the  same  corrected,  and  if  not 
so  corrected  upon  its  being  pointed  out  by  the  defendant,  it  is 
error,"  etc. 

Our  attention  has  been  called  to  some  California  decisions  to 
show  that  the  objection  in  this  case  was  not  well  .taken.  People  vs. 
HoderigueZy  10  Cal.  59,  is  one  of  them.  That  case  has  not  the 
most  remote  application  to  this. 

The  objection  to  the  panel  in  that  case  was  that  the  jury  had  not 
been  selected  before  the  term  of  the  Court  commenced. 

The  jury  was  selected  during  term,  which  the  law  authorized : 
and 'was  selected  in  exact  conformity  with  the  statute. 

In  the  People  vs.  Cuintano  (15  Cal.  327)  the  objection  was  the 
same  as  that  in  the  last  mentioned  case.  The  Court  say :  "  We 
see  nothing  in  the  facts  of  this  case  to  distinguish  it  from  that  of 
the  People  vs.  Boderiguez  (10  Cal.  50)."  In  the  other  case  cited, 
People  vs.  Moice^  the  challenge  was  not  made  in  the  Court  of  Ses- 
sions, in  which  Court  the  indictment  was  found,  notwithstanding  the 
prisoner  was  present  find  might  have  interposed  the  objection. 

The  Court  merely  hold  that  it  was  too  late  to  raise  the  question 
in  the  District  Court,  where  the  cause  was  sent  for  trial.  There 
is  nothing  in  these  decisions  that  conflicts  in  the  slightest  degree 
with  the  views  we  have  herein  expressed. 

Another  ground  of  error  assigned  is  that  one  of  the  jurors,  by 
name  Edward  Berry,  had  not  been  summoned  or  drawn  by  that 
name,  but  that  E.  Barry  had  been  drawn.  Berry  in  fact  was 
the  person  summoned,  and  we  are  not  informed  by  the  record  that 
any  individual  bearing  the  cognomen  Barry,  was  at  the  time  phys- 
ically resident  within  the  county  where  the  venue  is  laid,  so  as  to 
be  subject  to  the  process  of  the  Court. 

But  connected  with  the  challenge  to  this  juror,  the  record  dis- 
closes the  fact  that  Barry  was  the  surname  contained  in  the  original 
certificate  of  selection  made  by  the  Judge  and  Clerk ;  and  also 
in  the  venire,  summons  and  ballot  drawn.  With  a  view  of  obvi- 
ating this  apparent  inconsistency,  the  Judge,  subject  however  to 
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the  objection  of  the  defendant's  counsel,  made  an  oral  statement  to 
the  eflFect  that  Berry  was  really  the  person  selected  and  summoned. 

The  objection  to  the  statement  so  made  is  that  it  was  not  the 
best  evidence  of  the  identity  of  the  individual  selected.  This 
aspect  of  the  question  creates  the  only  embarrassment  we  meet  in 
disposing  of  the  materiality  of  the  objection.  We  are  not  pre- 
pared to  adjudge  that  it  is  altogether  without  force.  We  rather 
mcline  to  the  belief  that  the  aflSdavit,  at  least,  of  the  Clerk,  or 
even  of  the  Judge,  should  have  been  resorted  to  and  embodied  in 
the  record.  Be  that  however  as  it  may,  we  are  unable  to  per- 
ceive how  this  variance  in  the  name^  standing  alone,  could  have 
prejudiced  the  defendant.  But  as  our  decision  will  be  governed 
by  other  points  presented,  we  see  no  necessity  for  definitively  pass- 
ing upon  the  admissibility  or  competency  of  the  Judge's  explana- 
tory verbal  statement. 

It  is  further  urged  in  behalf  of  the  appellant  that  the  Court 
erred  in  admitting  evidence  of  the  acts  and  declarations  of  O'Neil, 
and  for  not  reading  instruction  number  one  to  the  jury.  Up  to 
the  time  when  this  testimony  was  offered,  the  record  does  not  dis- 
close a  scintilla  of  proof  of  any  connection  or  concert  of  action 
between  O'Neil  and  McNamara.  The  record  is  equally  silent 
throughout  as  to  how  the  two  happened  to  be  together  in  the  house 
where  the  difficulty  took  place — whether  they  came  or  left  together. 
There  is  a  total  absence  of  evidence  also  of  any  assent  or  approval 
on  the  part  of  McNamara  of  anything  said  or  done  by  O'Neil  at 
the  time.  The  Court  admitted  the  evidence  notwithstanding  the 
defendant's  objection.  On  this  point,  one  witness  testified  that 
O'Neil  had  a  difficulty  with  another  man.  It  does  not  appear  who 
that  person  was,  whether  the  deceased  or  some  other  party.  That 
at  the  time  or  a  little  before  this  difficulty,  O'Neil  had  a  pistol ; 
that  he  threw  his  coat  off,  and  delivered  the  pistol  to  the  witness 
and  told  him  to  take  care  of  it.  He  (O'Neil)  said:  "  Take  hold  of 
this  pistol  while  I  settle  the  difficulty  with  that  man  in  the  room." 
The  witness  was  then  asked  by  the  prosecuting  attorney :  "  Where 
was  McNamara  at  that  time ;  and  how  far  from  O'Neil  ?"  He 
answered :  "  At  the  comer  table  taking  beer,  perhaps  fifteen  or 
eighteen  feet  across."    The  witness  also  stated  that  O'Neil  had  the 
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man  (still  not  named  or  identified,  that  we  can  discover)  on  the 
ground,  and  kicked  him  a  couple  of  times.  That  O'Neil  then  came 
to  witness  and  demanded  the  pistol,  which  witness  returned ;  that 
he  flourished  it  about  and  said :  "  I  am  on  the  fight,  shoot  or  cut  any 
way  you  have  a  mind  to  take  me." 

Another  witness,  a  policeman,  testified  under  the  like  objection 
by  defendant's  counsel,  that  about  an  hour  before  the  killing  of 
Eckert,  O'Neil  drew  a  pistol  in  the  house  where  the  aflray  took 
place,  (McNamara  being  present  at  the  time)  and  said  he  could 
shoot  as  fast  as  anybody;  that  witness  said  to  O'Neil  he  would 
lock  him  up  if  he  did  not  put  up  the  pistol.  He  put  up  the  pistol, 
and  said  he  did  not  mean  anything  by  it. 

With  the  view  of  counteracting  any  eflect  O'NeiPs  conduct  and 
declarations  might  have  as  against  the  defendant,  his  counsel  re- 
quested the  Judge  to  give  the  following  instruction  to  the  jury: 
"  In  considering  this  cause  the  jury  must  discard  and  disregard  the 
conduct  and  sayings  of  O'Neil,  unless  the  evidence  shows  beyond  a 
reasonable  doubt  that  the  defendant  had  previously  conspired  to 
inflict  an  injury  on  the  deceased,  or  to  commit  a  public  ofiense,  in 
the  prosecution  of  which  the  deceased  was  slam." 

The  Court,  it  appears,  approved  of  the  instruction,  and  intended 
to  have  given  it  to  the  jury.  The  Judge  had  marked  it  on  the 
margin  "  given,"  and  his  statement  appearing  in  the  record  is  that 
it "  was  intended  to  have  been  given  by  the  Court,  and  it  was  marked 
'  given,'  but  unintentionally  omitted  reading  the  same  to  the  jury." 

We  have  no  hesitation  in  declaring,  after  a  careful  examination 
of  the  facts  disclosed  by  the  record  of  this  case,  that  the  foregoing 
instruction  was  eminently  proper,  and  should  have  been  given  in  the 
charge  to  the  jury.  And  it  is  apparent  that  the  Court  below  so 
understood  and  intended  to  give  it,  but  through  an  oversight  failed 
to  do  so.  The  defendant  was  not  only  entitled  to  have  it  read  to 
the  jury,  but  had  a  legal  right  to  have  it  placed  in  their  hands  for 
inspection  and  perusal  when  they  had  retired  for  consultation  and 
deliberation  in  relation  to  their  verdict.  (Criminal  Practice  Act, 
Sees.  387,  393.) 

Even  had  this  instruction  been  before  substantially  given  by  the 
Court  in  its  charge,  which  is  not  the  fact,  still  it  should  have  been 
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given,  or  else  the  fact  of  its  having  been  already  given  should  have 
been  communicated  by  the  Court  to  the  jury  as  the  reason  for  its 
refusal.     ^People  v.  Bonds^  1  Nev.  33.) 

It  is  contended  by  the  learned  counsel  for  the  people,  that  no 
exception  has  been  taken,  nor  has  the  omission  been  assigned  as. 
ground  of  error  in  the  District  Court,  and  consequently  it  comes  too 
late  m  this  Court.  We  cannot  agree  to  this  proposition.  The  de- 
fendant had  a  clear  right  to  have  the  instruction  ^ven.  If  refused, 
he  was  not  required  to  take  any  exception.  (  Vide  Sec.  426,  Crim. 
Pr.  Act.)  The  defendant  or  his  counsel  may  not,  indeed  could  not, 
well  know  that  it  had  not  been  reiused.  Had  it  in  fact  been 
refused,  it  would  have  been  an  error  most  assuredly.  In  what 
respect  does  the  effect  of  omitting  to  give  an  instruction  that  should 
have  been  given,  materially  differ  from  the  effect  consequent  upon 
an  absolute  refusal  ?  To  the  prisoner  they  are  precisely  the  same. 
And  thus,  while  neither  himself  nor  his  counsel  is  chargeable  with 
any  negligence,  his  life  is  jeopardized  through  an  unintentional 
oversight  of  the  Judge,  if  the  argument  of  the  counsel  for  the 
State  be  well  founded.  The  law  does  not  countenance  such  absurd 
conclusions.  Had  the  instruction  been  given,  the  trial  might  have 
eventuated  in  a  different  result.  This  is  probable,  and  is  sufficient 
for  this  Court  to  know. 

We  have,  therefore,  come  to  the  conclusion  that,  upon  both  the 
first  and  third  grounds  of  error  assigned,  the  judgment  should  be 
reversed,  and  a  trial  de  novo  had. 

It  is  accordingly  so  ordered. 


W.   C.   GRIMES,    Appellant,  vs.    WALLACE   GOODELL, 

Respondent. 

Under  the  Revenue  Act  of  this  State,  held,  that  the  Auditor,  Assessor  and  Tax 
Collector  are  preferred  creditors,  and  entitled  to  their  pay  for  assessing  and 
collecting  the  taxe«,  before  the  money  collected  is  distributed  among  the  sev- 
eral funds  to  which  it  properly  belongs. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Hon.  S.  L.  Baker,  presiding. 


Digitized  by  LjOOQIC 


80  SUPREME  COURT  OF  NEVADA,  1867. 

Grimes  v.  Goodell. 

The  facts  appear  in  the  opinion  of  the  Court. 
Williams  ^  Bixler^  for  Appellant. 
Robert  M,  Clarke^  for  Respondent. 

Opinion  by  Bbatty,  C.  J.,  Brosnan,  J.,  concurring. 

This  was  an  application  for  a  matidamus.  Grimes  was  formerly 
Auditor  of  Churchill  County,  and  claimed  that  his  fees  and  salary 
as  such  Auditor  should  be  paid  out  of  the  money  collected  for  taxes 
in  his  county,  in  preference  to  warrants  drawn  on  the  General 
Fund  of  the  county,  which  were  of  older  date.  The  Treasurer 
refused  so  to  pay,  and  Grimes  applied  to  the  District  Court  for 
a  mandamus.  That  application  was  denied,  and  he  appeals  to  this 
Court.  Section  86  of  the  Revenue  Act  of  1864-5,  amended  in 
1866,  provides  that  the  Auditor  shall  receive  certain  compensation, 
to  be  allowed  by  the  Board  of  County  Commissioners  for  folio  work, 
and  also  a  fixed  monthly  salary.  Section  87  provides  that  the 
amount  paid  the  Auditor  for  services  under  this  Act  shall  be  ap- 
portioned between  the  State  and  County  in  proportion  to  the  tax 
assessed  by  each. 

It  seems,  from  this  section,  to  have  been  the  intention  of  the 
Legislature  to  apportion  the  payment,  both  of  the  folio  work  and 
the  monthly  salary,  between  the  county  and  the  State.  Sections 
77  and  78  of  the  Revenue  Act  read  as  follows : 

77.  "  Each  County  Treasurer  shall  at  the  same  time  of  making  a 
settlement  produce  to  the  Controller  of  State  the  certified  statement 
of  the  County  Auditor  of  the  amount  allowed  and  paid  to  the  As- 
sessor and  the  County  Auditor  for  the  assessing  and  collecting  of 
State  revenue  as  prescribed  by  this  Act ;  and  no  County  Treasurer 
shall  be  allowed  to  make  any  settlement  with  the  Controller  of 
State,  or  in  any  manner  release  him  or  his  bondsmen  from  liability 
for  the  full  amount  by  him  received,  unless  he  produces  to  the 
Controller  the  statements  required  by  this  section." 

78.  "  Whenever  any  allowance  is  made  to  any  Assessor  or  Au- 
ditor as  in  this  Act  provided,  the  Clerk  of  the  Board  of  County 
Commissioners  shall  certify  the  account  so  allowed  to  the  Auditor,  who 
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shall  draw  his  warrant  on  the  County  Treasurer  for  that  part  of 
the  same  which  the  county  is  required  to  pay,  which  shall  be  in 
proportion  to  the  taxes  levied  for  State  and  county  purposes  respect- 
ively ;  and  the  Auditor  shall  make  a  certified  copy  of  the  account, 
and  indorse  on  the  accounts  remaining  in  his  o£Sce  the  same; 
and  shall  furnish  such  copy  with  the  indorsement  thereon  to  the 
County  Treasurer,  who  shall  pay  out  of  the  moneys  belonging  to  the 
State  and  county  respectively  the  amounts  indorsed  on  such  accounts, 
to  the  Assessor  and  Auditor,  and  take  his  receipt  therefor  thereon. 
And  the  Treasurer  on  making  his  semi-annual  statement  shall  pre- 
sent with  the  Auditor's  statement  such  copy  of  the  account  allowed 
by  the  Board  to  the  Assessor  and  Auditor,  indorsed  and  receipted 
as  herein  provided,  and  the  Auditor  shall  allow  him  for  the  amounts 
so  paid." 

The  language  of  Section  78  shows  clearly  that  the  County  Treas- 
urer is  to  pay  the  State's  portion  of  the  Auditor's  compensation 
before  it  goes  out  of  his  hands.  It  also  seems  to  contemplate  that 
both  the  State's  portion  and  that  payable  by  the  county  shall  be 
paid  at  the  same  time. 

The  last  sentence  in  Section  78  shows,  too,  that  the  County 
Treasurer,  at  each  semi-annual  settlement,  is  to  produce  the  receipt 
of  the  Auditor  for  his  claim.  Now,  if  the  Auditor  was  merely  to 
receive  a  warrant  on  the  Treasury,  payable  in  due  course  accord- 
ing to  its  dat«,  it  is  evident  that  the  Treasurer  could  not  or  ought 
not  to  obtain  his  receipt  for  money  not  paid.  When  a  party 
obtains  a  warrant  on  the  Treasury  it  might  be  very  proper  to  give 
a  receipt  to  the  Auditor  for  the  warrant.  But  certainly  no  receipt 
should  be  given  to  the  Treasurer  before  the  payment  of  the  money 
on  the  warrant.  It  seems  to  have  been  the  intention  of  the  Legis- 
lature to  pay  the  Auditor,  Assessor  and  Tax  Collector  for  their 
services  in  collecting  the  revenue  before  a  distribution  of  the  pro- 
ceeds of  the  taxes  into  their  respective  funds  in  the  State  and 
county  treasuries.  We  are  of  the  opinion  the  Treasurer  should 
have  paid  the  amount  of  the  Auditor's  claim  before  otherwise  dis- 
posing of  the  county's  share  of  the  taxes  collected. 

From  the  rather  imperfect  record  before  us,  it  is  not  in  our  power 
to  say  what  the  Treasurer  has  done  with  the  money  out  of  which 
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the  Auditor's  cidm  should  have  been  paid.  Probably  it  has  been 
paid  mto  the  General  County  Fund.  If  so,  the  Auditor  should  be 
paid  out  of  that  fund,  and  the  Treasurer  will  then  be  entitled  to 
the  amount  thus  paid  as  a  credit  in  the  next  semi-annual  settle- 
ment. 

The  order  of  the  Court  below  refusing  the  mandamus,  is  reversed. 
That  Court  will  issue  its  mandamus  in  accordance  with  the  opinion 
in  this  case. 


PRESCOTT  &  BOOTH,  Appellants,  v.  WELLS,  FARGO  & 
CO.,  Respondents. 

Fixture  has  several  distinct  meanings.  Sometimes  it  means  anything  which  is  by 
artificial  means  afiixed  permanently  to  the  soil.  Sometimes  it  is  used  to  des- 
ignate something  which  is  substantially  affixed  to  the  soil,  but  which  may  never- 
theless be  lawfully  detached  thei-efrom  by  one  who  has  so  affixed  it  without 
the  consent  of  the  owner  of  the  soil.  In  this  opinion  the  word  will  be  used 
in  the  latter  and  more  restricted  sense. 

It  has  often  been  held  that  fixtures  were  personal  property,  and  might  be  recovered 
in  trover. 

Pans  furnished  to  a  mill  owner  upon  his  agreement  to  pay  rent  therefor,  and  by 
him  and  the  manufacturer  attached  to  the  mill  and  machinery  of  the  same, 
are  fixtures. 

If  the  owner  of  the  mill  should  sell  the  mill  with  the  fixtures,  this  would  (under 
the  authorities  holding  such  fixtures  to  be  personal  property)  amount  to  a 
conversion,  and  he  might  immediately  be  sued  for  such  conversion ;  so  the 
purchaser  after  demand  made  of  him,  and  refusal  to  surrender  the  fixtures, 
might  likewise  be  sued  in  trover  and  recovery  had. 

Fixtures,  although  capable  of  being  lawfully  converted  into  personal  property 
without  the  consent  of  the  owner  of  the  soil,  are  in  their  nature  a  part  of  the 
realty,  and  should  be  held  and  treated  as  such  until  actually  severed  from 
the  freehold. — Per  Beatty,  C.  J. 

Trover  will  not  lie  for  a  fixture. — Per  Bkatty,  C.  J. 

The  pleading  in  this  case  is  good  as  an  action  upon  contract. — Per  Beatty,  C.  J. 

The  breach  in  this  case  is  not  exactly  in  the  language  of  the  contract,  but  seems  to 
be  substantially  correct.     That  breach  is  not  denied  in  the  answer. 

There  was  no  necessity  of  alleging  the  value  of  the  fixtures.  The  plaintiffs  only 
had  to  allege  the  extent  of  the  damage  they  sustained  in  consequence  of  not 
being  permitted  to  remove  the  same. 

The  plaintiffs  should  have  been  allowed  to  prove  the  value  of  the  fixtuces  they 
wanted  to  remove,  by  way  of  furnishing  the  jury  with  one  material  fact  from 
which  they  might  estimate  the  damage  which  resulted  from  the  refusal  to  per- 
mit the  removal. 
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Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  presiding. 

The  facts  of  the  case,  and  the  main  features  of  the  pleadings  on 
which  this  case  was  decided  are  fully  set  forth  in  the  opinion  of  the 
Court. 

C.  U.  DeLonffy  for  Appellants. 

The  Court  erred  in  ruling  that  appellants  could  not  prove  the 
value  of  the  property  at  the  time  of  conversion  for  want  of  an 
allegation  of  value  in  the  complaint.  No  such  allegation  is  neces- 
sary ;  it  is  only  necessary  to  aver  damage.  See  form  of  Declara- 
tion in  Trover.  (2  Chitty's  Pleadings,  836 ;  Saunders  on  Plead- 
ing and  Evidence,  vol.  II,  part  2, 1144.)  As  to  character  of 
proof  to  sustain  this  action,  see  2  Greenleaf  on  Evidence,  Sec. 
636.  As  to  proof  and  measure  of  damages,  see  Saunders  on  Plead- 
ing and  Evidence,  vol.  11,  part  2,  Sec.  1162 ;  3  Bums  Just.  68  ; 
2  Greenleaf  on  Evidence,  Sec.  649. 

It  was  wrong  to  grant  a  nonsuit ;  for  proof  of  ownership  and 
conversion  entitles  plaintifif  in  trover  (and  tiie  Court  treated  this  as 
an  action  of  trover)  to  a  judgment  for  something.  The  pleadings 
admit  the  ownership  and  immediate  right  of  possession  in  plaintiffs. 
Conversion  may  be  proved  either  by  a  wrongfiil  sale  or  a  refusal  to 
deliver  on  demand. 

The  nonsuit  was  equally  wrong  whether  the  case  be  treated  as 
trover  or  covenant.  Everything  was  proved  to  sustain  the  action 
of  covenant  except  the  damages,  which  the  Court  would  not  allow 
us  to  prove. 

Sunderland^  Wood  and  Hillyer  for  Respondents. 

Any  error  this  Court  may  have  committed  in  regard  to  the  proof 
of  damages  is  immaterial  if  there  was  no  proof  of  conversion. 
There  was  no  conversion  proved,  because  defendants  are  not  shown 
ever  to  have  been  in  the  possession  of  the  plaintiff's  property,  or 
to  have  exercised  any  control  over  the  same,  or  to  have  excluded 
plaintifis  therefrom.  If  there  is  no  conversion,  everything  else  in 
an  action  of  trover  is  immaterial.     The  sale  by  the  Sheriff  of  the 
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property  mortgaged  did  not  sell  the  pans,  etc.,  which  were  leased. 
They  were  personal  property,  and  did  not  pass  by  a  sale  of  the 
realty.  Plaintiffs  might  have  brought  replevin  for  the  property. 
Nor  did  McLane  sell  the  pans  by  his  sale  of  the  realty.  He  never 
took  possession  of  the  pans  or  pretended  to  sell  them.  He  only 
sold  what  he  bought :  the  real  estate  included  in  the  mortgage. 
Neither  did  he  receive  from  Uznay  &  Co.  rent  for  the  pans,  but 
only  rent  for  the  real  estate.  The  rent  for  the  pans  was  due  from 
Uznay  &  Co.  to  Booth  &  Co.;  whether  it  was  paid  or  not  to  plaintiff, 
does  not  appear,  nor  was  it  the  business  of  McLane  to  know. 
The  refusal  of  Wells,  Fargo  &  Co.  to  deliver  up  the  pans,  etc., 
amounted  to  nothing  unless  it  was  in  their  power  to  comply  with 
the  demand.  (3  Phillips  on  Evidence,  541 ;  2  Greenleaf  on  Evi- 
dence, Sec.  644,  p.  602,  Kelsy  v.  Griswold,  6  Barb.  436.)  This 
machinery  at  the  time  of  demand  was  in  the  possession  of  Uznay, 
and  was  not,  and  never  had  been  in  possession  of  Wells,  Fargo  & 
Co. :  consequently  they  could  not  deliver  it. 

DeLong  in  reply. 

The  evidence  shows  the  property  in  dispute  was  affixed  to  the 
freehold,  and  therefore  passed  by  the  Sheriff's  deed. 

Possibly  replevin  might  have  been  sustained  for  this  property  as 
against  the  original  parties  to  the  lease,  but  certainly  not  against 
a  stranger,  into  whose  hands  the  property  came  with  these  things 
attached  to  the  freehold.  (Merritt  et  ah  v.  Judd  et  aLy  14  Cal.  59 ; 
Sands  v.  Pfeiffer,  10  Cal.  264  ;  McQreary  v.  Oabome,  9  Cal.  121.) 
The  rule  as  to  what  is  a  fixture,  is  very  different  m  a  controversy 
between  vendor  and  vendee  from  what  it  is  in  a  case  between  land- 
lord and  tenant.  (See  2  Bouvier's  Institutes,  pp.  161  to  165.) 
McLane  admits  Uznay  was  his  tenant,  attorned  to  him  and  paid 
him  rent.  The  possession  of  the  tenant  is  the  possession  of  the 
landlord. 

The  failure  of  Latham  (Wells,  Fargo  &  Co.'s  agent)  to  comply 
with  a  request  for  delivery,  is  tantamount  to  an  absolute  refusal. 
QFerris  v.  Straus,  5  N.  Y.  19  ;  2  Abbott's  Digest,  430,  Sec.  6.) 
If  Wells,  Fargo  &  Co.  had  placed  it  out  of  their  power  to  com- 
ply, no  demand  was  necessary.  QDelamater  v.  Miller,  1  Conn. 
75  ;  JSveret  v.  Coffin,  6  Wend.  603 ;  1  Johns.  Cases,  406.) 
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Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

This  case  presents  the  following  material  facts :  In  the  month  of 
August,  1862,  Burton,  Kellogg  and  Uznay  owned  a  quartz  mill 
called  the  Phoenix  Mill,  and  were  conducting  the  business  of  crush- 
ing quartz,  under  the  firm  name  of  "  Phoenix  Mill  Co."  At  this 
time  their  mill  property  was  mortgaged  for  some  $20,000,  and  the 
defendants.  Wells,  Fargo  and  Co.,  held  the  mortgage  as  assignees 
of  the  original  mortgagees.  The  Phoenix  Mill  Company  being 
anxious  to  add  some  pans  and  other  machinery  to  their  mill,  applied 
to  the  plaintifis  to  rent  them  the  necessary  machinery.  The  plain- 
tifis  consented  to  enter  into  the  arrangement,  provided  Wells, 
Fargo  &  Co.  would  become  parties  thereto  so  far  as  to  protect 
them  against  any  loss  or  danger  arising  from  their  claim  by  way  of 
mortgage. 

The  result  of  the  negotiation  was,  that  two  articles  of  agreement 
were  drawn  up  and  signed.  The  first  is  dated  August  14th,  1862, 
and  purports  to  be  between  H,  J.  Booth  &  Co.,  of  the  first  part, 
and  the  Phoenix  Mill  Company,  of  the  second  part.  By  this  agree- 
ment the  parties  of  the  first  part  grant,  demise  and  let  to  the  par- 
ties of  the  second  part  various  articles  of  machinery,  to  be  delivered 
at  the  Phoenix  Mill  at  various  specified  days  between  then  and  the 
first  of  October  following :  the  said  machinery  to  be  leased  to  the 
mill  company  for  the  period  of  six  months,  from  the  first  of  Octo- 
ber ensuing,  at  a  monthly  rent.  At  the  end  of  six  months  the 
parties  of  the  second  part  agree  to  sun-ender  the  machinery. 
There  is  a  further  promise  that  the  parties  of  the  second  part  may, 
at  their  option,  purchase  the  machinery  after  the  expiration  of  six 
months,  at  a  specified  price.  This  instrument  concludes  with  the 
usual  form  of  sealed  mstruments,  and  is  signed  thus : 

H.  J.  Booth  &  Co.      [l.s.] 
Ph(enix  Mill  Co.         [l.s.] 
By  Chas.  Uznay. 

The  second  is  dated  August  15th,  1862.  It  recites  the  facts  in 
relation  to  the  mortgage  executed  by  the  members  of  the  Phoenix 
Mill  Company,  their  agreement  with  Booth  &  Co.  for  the  machinery. 
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and  the  fact  that  Booth  &  Co.  might,  under  that  agreement,  require 
the  privilege  of  removing  the  machinery,  and  winds  up  as  follows : 

"  Now,  therefore,  for  the  purpose  of  assuring  to  said  Booth  & 
Co.,  without  objection  or  hindrance  on  the  part  of  Wells,  Fargo  & 
Co.,  the  right  to  make  such  removal  if  they  shall  require  it,  as 
well  in  consideration  of  the  sum  of  one  dollar,  cash  in  hand,  paid 
by  said  Booth  &  Co.  to  Wells,  Fargo  &  Co.,  they  the  said  Wells, 
Fargo  &  Co.  hereby  agree  and  consent  that  the  said  Booth  &  Co. 
may  have  the  right  and  privilege  of  removing  said  amalgamating  ma- 
chinery from  said  mills  on  the  expiration  of  said  six  months'  lease ; 
provided,  that  the  same  shall  be  done  without  detriment  or  injury 
to  the  said  mills  or  machinery  as  it  now  stands. 

"  Dated  at  Virginia  City,  Nevada  Territory,  August  15th,  1862. 

"  H.  J.  Booth  &  Co.     [seal.] 

"  Wells,  Fargo  &  Co.  [seal.] 

By  W.  H.  Simmons,  Ag't." 

Several  months  before  the  expiration  of  the  lease.  Wells,  Fargo 
&  Co.  took  steps  to  foreclose  their  mortgage.  About  two  weeks 
after  the  expiration  of  the  lease  the  decree  of  foreclosure  was  ren- 
dered, and  in  a  little  less  than  a  month  after  the  decree  the  sale 
took  place,  and  Louis  McLane— one  of  the  firm  of  Wells,  Fargo  & 
Co. — ^became  the  purchaser.  In  this  purchase,  it  is  admitted  he 
was  acting  for  the  company.  At  the  end  of  six  months,  the  Sheriff's 
deed  was  executed  to  McLane. 

In  the  meantime  the  original  owners  of  the  mill  remained  in 
possession.  After  McLane  got  the  deed  the  mill  company  attorned 
to  him  and  they  paid  rent,  but  never  delivered  the  actual  posses- 
sion. McLane  entered  into  a  contract  to  resell  to  the  mill  com- 
pany ;  but  they  being  unable  to  pay,  this  contract  was  not  carried 
out,  and  at  their  request  he  sold  the  mill  to  a  third  party. 

Before  this  sale  was  made,  Booth  &  Co.  had  made  a  written 
request  of  James  H.  Latham — the  agent  of  Wells,  Fargo  &  Co.  at 
Virginia  City,  where  the  property  is  situated — to  be  allowed  to 
enter  on  the  premises  and  remove  the  leased  machinery.  To 
this  request  the  agent  made  an  evasive  reply,  neither  authorizing 
nor  refusing  permission  to  enter  on  the  premises  and  remove  the 
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rented  machinery.  Such  appear  to  have  been  the  facts  proved 
on  the  trial. 

It  is  necessary  now  to  revert  to  the  pleadings.  The  complaint 
is  against  a  number  of  parties  who  are  alleged  to  be  partners,  com- 
posing the  firm  of  Wells,  Fargo  &  Co.  The  complaint  first  recites 
the  fact  of  the  execution  and  transfer  of  the  mortgage  by  the  mill 
company.  That  they  (plaintiflfe)  were  at  a  certain  time  the  owners 
of  certain  machinery.  That  they  refused  to  rent  it  until  Wells, 
Fargo  &  Co.,  "  for  a  valuable  consideration  undertook  and  faith- 
fully promised  and  agreed  to  and  with  said  plaintifis  that  they,  said 
plaintifis,  should  have  the  right  and  privilege  of  removing  said  amal- 
gamating machinery  above  described  from  the  said  mill  at  the  expi- 
ration of  the  said  proposed  lease."  That  upon  this  agreement 
being  entered  into  by  Wells,  Fargo  &  Co.,  they  leased  the  ma- 
chinery to  the  mill  company,  setting  out  the  terms  of  that  lease  and 
making  it  a  part  of  their  complaint.  That  before  any  part  of  the 
machinery  was  delivered  they  had  entered  into  the  contract  with 
Wells,  Fargo  &  Co.  for  its  removal,  etc.,  stating  the  substance, 
effect  and  legal  operation,  as  the  pleader  seems  to  have  understood 
it,  of  that  instrument  and  setting  out  the  instrument  itself,  and 
averring  that  Wells,  Fargo  &  Co.  received  a  valuable  consideration 
for  entering  into  it.  That  the  machinery  was  delivered  in  accord- 
ance with  the  terms  of  the  lease.  That  the  mortgage  was  fore- 
closed, and  defendants  obtained  possession  of  the  property  mort- 
gaged, including  the  machinery.  The  concluding  part  of  the  com- 
pliant is  as  follows : 

'^  The  plainti&  further  allege  upon  information  and  belief,  that 
all  of  said  bottoms,  pans,  shafting,  gearing,  etc.,  are  still  in  said 
mill,  that  the  said  lease  has  expired,  and  aver  that  they,  the  said 
plaintife.  are  still  the  owners  of  and  lawfully  entitled  to  the  posses- 
sion of  the  said  property,  and  that  the  same  has  never  been  paid 
for  by  the  said  Phoenix  Mill  Company,  or  by  the  said  defendants. 
The  plaintifis  further  allege  that  being  so  the  owners,  and  entitled 
to  the  possession  of  the  said  property,  they  did,  on  or  about  the 
14th  day  of  February,  1865,  at  Virginia,  County  of  Storey,  make 
demands  upon  the  said  Wells,  Fargo  &  Co.  to  surrender  to  them 
all  of  the  said  property,  or  to  permit  the  said  plaintifis  to  enter 


Digitized  by 


Google 


88  SUPREME  COURT  OF  NEVADA,  1867. 


Prescott  &  Booth  v.  Wells,  Fargo  k  Co. 


upon  the  said  premises,  and  permit  them  to  remove  the  said  prop- 
erty, the  said  plaintifis  offering  to  effect  said  removal  without  detri- 
ment or  injury  to  the  said  mills  or  other  machinery  not  belonging 
to  them.  The  plaintifis  finally  allege  that  the  said  defendants  wholly 
failed,  neglected  and  refused,  and  still  do  fail,  neglect  and  refuse, 
either  to  deliver  the  said  property,  or  any  part  thereof,  to  the  said 
plaintifis,  or  to  permit  them  to  enter  upon  the  said  premises  and 
effect  said  removal  themselves.  But  the  said  defendants  have  kept, 
retained,  and  converted  the  said  property  to  their  own  use  and 
benefit,  whereby  the  plaintiffs  have  sustained  damages  in  the  sum 
of  $10,000.  Wherefore  the  plaintiffs  bring  suit  and  demand  judg- 
ment against  the  said  defendants  for  the  said  sum  of  $10,000  and 
costs  of  suit.'' 

The  answer  denies  that  there  was  any  consideration  for  the  con- 
tract entered  into  by  Wells,  Fargo  &  Co. ;  denies  some  of  the  legal 
effects  alleged  by  the  plaintiflfe  to  arise  upon  the  execution  of  the 
contract ;  denies  that  Wells,  Fargo  &  Co.  ever  got  possession  of 
the  mortgaged  property  oi^  had  control  of  the  machinery,  and  closes 
with  the  following  denial : 

"  And  defendants  further  deny  that  they  have  kept,  retained,  or 
converted  the  said  property,  or  any  part  thereof,  to  their  own  use 
or  benefit,  or  that  by  any  act  of  defendants,  plaintiflfe  have  sustained 
damages  in  the  sum  of  $10,000,  or  any  other  sum  whatever." 

Upon  these  pleadings  the  parties  went  to  trial,  and  plaintiffii 
offered  to  prove,  by  one  Tyrol,  the  value  of  the  machinery  in  the 
month  of  February,  1865,  the  time  that  the  plaintifis  demanded 
permission  to  remove  it.  This  the  Court  refused,  on  the  ground 
that  there  was  no  allegation  in  the  complaint  of  its  value  at  that 
time.  The  plaintifis  then  offered  to  prove  by  the  same  witness  the 
amount  of  damages  they  had  sustained  by  failure  and  neglect  of 
defendants  to  surrender  the  property.  The  Court  refused  also  to 
admit  this  evidence,  and  then  granted  a  nonsuit  on  the  ground  that 
plaintiffs  had  failed  to  prove  a  conversion  by  defendants. 

To  each  of  these  rulings  plaintiflls  excepted,  and  now  allege  that 
they  were  erroneous,  and  the  judgment  should  be  reversed. 

The  first  question  to  be  determined  is :  What  is  the  nature  of 
this  action  ?     The  respondents  contend  that  it  is  trover,  and  that 
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there  was  bo  proof  of  conversion,  and  therefore  the  action  cannot 
be  maintained,  and  the  nonsuit  was  right.  The  complaint  seems 
to  have  been  framed  as  an  action  on  contract.  Whether  in  assump- 
sit or  covenant  it  would  be  hard  to  say.  And  from  the  peculiarities 
of  the  instrument,  (signed  with  the  firm  or  partnership  name  of  the 
contracting  parties,  and  having  a  seal  annexed  to  and  following 
their  signatures)  it  is  perhaps  equally  hard  to  say  whether  the 
contract  should  be  treated  as  a  covenant  or  a  mere  written  agree- 
ment not  under  seal.  But  treating  it  as  one  or  the  other,  the  facts 
are  all  set  up  in  the  complaint  which  it  would  be  necessary  to  set 
up  either  in  an  action  of  covenant  or  assumpsit.  As  our  statute  does 
away  with  all  mere  form,  it  is  allowable  to  treat  it  as  one  or  the 
other.  In  addition  to  all  the  allegations  necessary  to  sustain  the 
complaint  as  one  on  contract,  there  are  also  other  allegations  suffi- 
cient to  make  it  a  good  complaint  in  trover.  K  we  treat  this  as 
an  action  of  trover,  at  least  nine-tenths  of  the  complaint  are  sur- 
plusage. The  allegations  necessary  to  maintain  that  action  are 
simple  and  few.  All  the  allegations  about  the  contracts,  etc., 
would  in  such  case  be  surplusage.  It  is  true  that  the  facts  stated 
in  the  complaint  would  have  to  be  proved ;  but  if  the  action  is  to 
be  treated  as  one  in  tort,  they  ought  not  to  be  stated  in  the  plead- 
ings. 

On  the  other  hand,  if  we  treat  this  as  an  action  on  contract,  then 
all  tiiat  part  about  conversion,  etc.,  which  pertains  particularly  to 
the  action  of  trover,  is  to  be  treated  as  surplusage.  But  whatever 
the  action  may  be,  it  is  for  a  single  object :  to  obtain  damages  done 
to  plaintifis  by  depriving  them  of  their  machinery.  Under  our  very 
liberal  system,  the  pleading  must  be  sustained,  and  the  plaintifi 
will  be  entitled  to  recover,  if  all  the  facts  stated  in  the  complaint, 
and  which  are  sustained  on  the  trial,  either  by  proof,  the  admissions 
of  defendant  in  open  Court,  or  the  want  of  denial  in  the  answer, 
show  that  plaintiff  has  a  good  cause  of  action  to  recover  in  dam- 
ages. Let  us  see  first  whether  the  plaintiff  is  entitled  to  recover  in 
trover.  To  determine  this,  it  is  necessary  to  make  some  investiga- 
tion as  to  the  nature  of  what  I  shall,  in  this  opinion,  call  fixtures. 
This  word  "  fixture  "  is  used  in  a  variety  of  senses.  In  its  broadest 
signification  it  is  sometimes  used  to  designate  anything  which  is  by 
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artificial  means  attached  permanently  or  sabstantially  to  the  soil  or 
freehold.  But  thei^e  is  another  and  more  technical  meaning  some- 
times given  to  the  word.  That  is,  something  substantially  affixed 
to  the  land,  but  which  may  afterwards  be  lawfully  removed  there- 
from by  the  party  affixing  it,  or  his  representative,  without  the  con- 
sent of  the  owner  of  the  freehold.  It  is  in  this  latter  sense  that 
the  word  is  used  in  this  opinion.  Fixtures  of  this  kind  have  been 
held  by  many  Courts  in  the  United  States  as  personal  property, 
even  whilst  attached  to  the  soil.  As  they  are  the  personal  prop- 
erty of  the  party  attaching  them  to  the  soil  before  they  become 
fixtures,  and  as  he  has  the  right  to  remove  them  at  any  time,  and 
again  convert  them  into  personal  property,  some  Courts  have  seen 
proper  to  hold  them  all  the  time  as  such.  Under  this  view  of  the 
case,  Courts  in  Maine,  Massachusetts  and  New  York  have  sustained 
actions  of  trover  for  fixtures  that  were  never  removed  or  detached 
from  the  freehold.  (See  liusseU  v.  Richards^  1  Fairchild,  429 ; 
Ford  V.  Cohh  and  others,  20  N.  Y.  (6  Smith)  844 ;  Smith  et  al. 
V.  Benson  et  ah,  1  Hill,  176 ;  WdU  v.  Bannister ,  4  Mass.  514 ; 
Ashmun  v.  Williams,  8  Pick.  402.) 

In  all  these  cases  the  Courts  call  the  things  which  are  the  sub- 
ject of  litigation  personal  property,  although  they  are,  technically, 
fixtures ;  that  is,  things  attached  to  the  land,  but  with  a  privilege 
on  the  part  of  some  one  other  than  the  owner  of  the  land  to  remove 
them.  If  these  cases  be  law,  then  we  have  no  doubt  of  plaantifis' 
right  to  recover  in  this  action,  for  these  pans,  etc.,  clearly  became 
fixtures  under  the  contracts  with  the  Phoenix  Mill  Company  and 
Wells,  Fargo  &  Co.  The  sale  of  the  property  and  purchase 
thereof  by  McLane  for  Wells,  Fargo  &  Co.,  did  not  change  their 
status.  There  can  be  no  doubt  but  that  as  long  as  eithetr  the  one 
or  the  other  of  these  parties  held  the  mill,  the  plaintiflb  had  a  right 
to  take  ofi"  the  pans.  McLane,  acting  for  WeUs,  Fargo  &  Co., 
converted  the  pans  by  selling  them  with  the  mill.  No  other  proof 
of  conversion  but  the  sale  of  the  mill  with  its  fixtures,  was  neces- 
sary. Under  these  authorities.  Booth  &  Co.  could  either  treat  the 
sale  by  McLane  as  a  conversion  and  sue  Wells,  Fargo  &  Co.,  or 
might  demand  the  pans,  etc.,  from  the  present  owners  of  the  mill, 
and  on  their  refusal  to  surrender,  sue  them. 
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But  whilst  these  authorities,  highly  respectable  in  character,  sup- 
port this  view  of  the  case,  the  writer  of  this  opinion  cannot  but 
dissent  from  the  views  expressed  in  all  these  cases.  In  my  opin- 
ion, property  is  either  real  or  personal,  according  to  its  nature. 
Contract  cannot  make  a  chattel  realty,  nor  realty  a  chattel.  The 
case  cited  from  1  Fairfield  shows  the  danger  of  such  departures 
from  common  law  principles.  In  that  case,  a  man  buys  a  piece  of 
land  with  a  saw-mill  on  it.  He  knows  nothing  about  anybody  but 
the  owner  of  the  freehold  having  any  claim  to  the  mill.  But 
after  the  purchase,  he  is  sued  for  the  mill,  and  its  value  recovered 
from  him.  If  such  a  doctrine  is  tenable,  then  the  man  who  buys 
a  lot  covered  by  a  brick  house  may,  without  any  negligence  on  his 
part,  be  compelled,  after  having  paid  the  owner  of  the  soil  for  lot 
and  house,  to  pay  somebody  else  for  the  house.  Such  a  doctrine 
appears  to  me  extremely  dangerous.  The  New  York  Courts  seem 
to  hesitate  in  following  the  Maine  case  to  its  legitimate  result. 
They  seem  only  wiUing  to  apply  the  principles  of  this  case  when 
the  property  in  controversy  approaches  the  character  of  personalty 
in  its- nature.  But  if  mere  contract  can  convert  potash  kettles 
built  into  a  wall  in  such  a  manner  as  to  be  firmly  attached  to  the 
freehold,  then  it  can  also  convert  saw-mills  and  granite  walls  into 
personalty.  In  my  opinion  all  fixtures  whilst  attached  to  the  free- 
hold are,  for  the  time  being,  a  part  of  the  realty.  No  contract  can 
change  their  nature.  It  is  true  there  may  be  a  contract  allowing 
some  one  to  take  them  off.  Indeed,  unless  there  be  some  contract, 
law  or  custom  allowing  such  removal,  they  are  not  technically  fix- 
tares.  But  a  contract  that  something  may  be  converted  into  per- 
sonalty at  a  future  day,  does  not  make  it  so  from  the  time  of  the 
contract.  The  owner  of  the  land  might  make  a  contract  allowing 
another  to  take  off  all  the  soil  to  the  depth  of  ten  feet  for  making 
I  brick ;  but  the  contract  alone  would  not  convert  the  surface  of  the 

I  soil  into  •  bricks  or  other  personal  property.     It  would  still  be  a 

part  of  the  freehold.  In  my  opinion  this  complaint  should  be 
treated  not  aa  a  declaration  in  tort,  but  as  one  on  contract.  As 
such  I  believe  it  to  be  sufficient.  ^^^ 

The  necessary  preliminary  facts  appear  by  the  pleadings ;  the 
instrument  which  is  the  foundation  of  the  action  is  set  out,  and  we 
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think  a  breach  is  well  assigned.  Among  other  things,  defendants 
agreed  that  plaintiff  might "  have  the  right  and  privilege  of  remov- 
ing said  amalgamating  machinery  from  said  mills,"  etc.,  etc. 

The  breach  assigned  is,  that  defendants  wholly  failed,  neglected 
and  refused,  and  still  do  neglect  and  refuse  to  deliver  said  prop- 
erty (amalgamating  machinery)  *  *  *  *  or  to  permit  them  (plain- 
tifl&)  to  enter  upon  the  said  premises  (the  premises  where  the 
machinery  is  fixed)  and  effect  said  -removal  themselves.  The 
breach  is  not  in  the  same  language  of  the  contract,  yet  it  seems  to 
be  sufficiently  stated.  The  answer  does  not  negative  this  breach. 
There  are  indeed  but  few  material  allegations  or  denials  in  the 
answer.  It  denies  any  consideration  for  the  agreement,  but  ample 
consideration  is  proved.  It  denies  any  damage,  and  denies  that 
defendants  were  ever  in  actual  possession  of  the  mill  and  machin- 
ery. These  are  all  the  material  denials  therein  contained.  The 
denials  of  any  damages  arising  from  the  action  of  defendants,  put 
the  plaintifis  on  the  proof  of  these  damages,  and  we  think  one  of 
the  best  methods  of  proving  these  damages  was  to  prove  what  the 
machinery  was  worth  when  plaintiff  asked  permission  to  remove  it. 
Of  course  the  value  would  have  been  diminished  by  the  cost  of 
removal,  but  that  cost  would  have  been  a  proper  subject  of  cross- 
examination.  There  is  nothmg  in  the  point  that  plaintiff  did  not 
aver  the  value  of  the  machinery  at  the  time  he  offered  to  remove 
it.  Such  an  averment  would  have  been  unnecessary,  treating  this 
action  as  in  tort,  or  on  contract.  The  proper  averment  was  the 
amount  of  damage  sustained  by  the  tort  or  breach  of  contract ; 
proving  the  value  of  the  property  was  only  one  of  the  many  meth- 
ods of  proving  the  damage.  We  are  not  by  any  means  satbfied 
that  the  fact  that  defendants  never  were  in  the  actual  possession 
of  the  mill  is  a  sufficient  excuse  for  refusing  to  permit  plaintifi  to 
enter  and  remove  the  machinery.  Nan  cofistat,  but  that  if  defend- 
ants had  consented,  their  tenants  who  were  the  original  lessors  of 
plaintifis,  would  also  have  consented  to  the  removal  of  the  machin- 
ery. As  the  pleadings  stand,  it  appears  to  us  the  plaintifis  should 
have  been  allowed  to  prove  their  damages. 

The  cause  is  reversed,  and  remanded  for  a  new  trial. 
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LUCICH  et  al,  Legatees,  Appellants,  v.  MARCO  MEDIN  ^  ^^\ 

et  al,  Respondents. 

Although  the  same  Court  has  jurisdiction,  under  our  system,  of  cases  at  law,  in 
equity  and  in  matters  of  probate,  yet  the  several  classes  of  cases  must  be  kept 
separate,  and  a  petition  to  the  Court  of  Probate  cannot  be  confounded  with  an 
action  at  law  or  a  suit  in  Chancery. 

This  is  a  petition  to  the  Probate  Court,  and  if  treated  as  a  bill  in  equity  there 
would  be  a  fatal  objection  to  it  To  wit:  that  it  was  a  bill  filed  to  surcharge 
and  falsify  the  accounts  of  an  executor  who  had  not  yet  made  a  final  settle- 
ment. 

An  error  in  the  names  of  the  petitioners  in  a  case  in  probate  pending  and  unde- 
termined, may  be  corrected.  It  is  not  such  a  fatal  error  as  would  be  the  bring- 
ing of  a  suit  in  the  name  of  the  wrong  parties. 

Waste,  negligence  and  mismanagement  afford  as  good  grounds  for  the  removal 
of  an  executor,  as  actual  fraud. 

If  an  executor  qualify  as  such,  and  totally  neglect  his  duties,  he  should  be  re- 
moved, although  he  has  committed  no  positive  act  of  wrong. 

An  executor  who  takes  charge  of  an  estate  which  is  not  in  debt  a  dollar,  ex- 
cept for  the  last  sickness  of  the  testator — which  only  lasted  fifteen  days — with 
cash  assets  on  hand  to  the  amount  of  $4,300,  and  a  monthly  rental  of  $600^ 
and  runs  that  estate  behind  to  the  extent  of  $1,800,  in  nineteen  months,  is 
prima  facie  unfit  for  the  trust  he  is  exercising. 

An  executor  may  employ  counsel  to  attend  to  the  litigation  concerning  the  estate. 

But  he  has  no  right  to  employ  counsel  at  the  expense  of  the  estate  to  keep 

the  accounts  and  do  that  business  for  which  he  is  compensated  by  his  fees.   If 

he  is  too  ignorant  Uf  keep  his  own  accounts,  he  must  employ  some  one  else  to 

'   do  it  for  him,  and  pay  for  the  same  out  of  his  own  per  centage,  which  he  is 

I  allowed  for  settling  the  estate. 

I  Sec.  239  of  the  Probate  Act  seems  to  provide  that  what  is  settled  at  one  set- 

tlement of  an  executor^s  account  shall  not  be  open  to  resettlement  at  any  future 
time  in  the  Probate  Court. 

The  rule  that  a  Probate  Court  cannot  reinquire  into  that  which  has  once  been 
settled,  only  applies  to  those  items  of  account  which  were  properly  before  the 
Court  for  adjustment.  The  general  result  at  which  the  Probate  Court  arrives 
is  immaterial.  It  is  only  as  to  the  items  of  account  acted  on  that  the  doctrine 
of  res  adjudicata  applies. 

It  has  been  held,  a  mistake  in  a  former  settlement  may  be  corrected  in  a  sub- 
sequent one.  The  only  difficulty  in  applying  this  rule  is,  to  determine  what 
shall  be  treated  as  a  mistake,  and  what  shall  stand  as  res  adjudicata.  Perhaps 
the  best  rule  is  to  say,  everything  may  be  corrected  which  shows  on  its  face 
the  mistake,  or  error.  This  would  allow  the  Court,  before  final  settlement,  to 
correct  its  own  errors  of  judgment,  but  not  to  go  de  novo  into  proof  of  items 
already  passed  on. 

Where  an  executor  files  an  account  showing  a  certain  balance  for  or  against  an 
estate,  but  never  settles  the  same ;  then  files  a  second  account,  beginning  with 
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the  balance  drawn  from  the  first,  and  there  is  a  regular  hearing  and  settlement 
of  this  second  account ;  this  can  be  held  res  adjudicaia  only  as  to  the  items 
of  the  second  account,  (other  than  the  balance  with  which  it  commences)  and 
all  the  items  of  the  first  account  are  open  to  investigation. 

Under  the  2()3d  Section  of  the  Probate  Act,  an  executor  may  pay  money  to  com- 
promise a  suit  pending  against  an  estate.  But  he  cannot  lawfully  make  such 
payment  without  the  previous  consent  of  the  Probate  Court. 

When  a  party  who  is  executor  of  the  estate  of  a  deceased  cotenant  in  common, 
pays  money  to  compromise  a  suit  about  the  common  property  without  consult- 
ing the  Probate  Court,  he  will  be  held  to  have  paid  as  a  cotenant,  and  not  as 
executor. 

In  such  case,  the  heirs  of  the  deceased  cotenant  will  be  allowed  the  option  to 
approve  the  compromise  and  contribute  their  share  of  the  money  paid  on  the 
compromise,  or  reject  the  same  and  depend  on  the  testator^s  former  title. 

An  executor  cannot  borrow  money  to  speculate  for  an  estate,  unless  specially 
authorized  by  the  will  to  do  so. 

An  executor  having  stock  on  hand  liable  to  assessment,  should  either  get  an 
order  of  the  Probate  Court  to  sell  it,  or  else,  if  the  estate  is  surely  solvent 
without  the  stock,  turn  it  over  to  the  legatees.  He  should  not  borrow  money 
to  pay  the  assessments. 

On  RKHEARiNa :  7/e^  a  Probate  Court  may  correct  its  own  errors  in  the  settle- 
ment of  estates,  either  in  regard  to  matters  of  law  or  fact,  at  any  time  before 
final  settlement,  provided  such  corrections  can  be  made  from  the  record  with- 
out opening  the  proof  in  the  case. 

What  appears  on  the  face  of  an  account  and  interlocutory  decree  to  have  been  once 
settled  must  remain  closed,  unless  the  record  itself  discloses  some  error. 

Passing  an  account  with  a  certain  item  as  a  credit  thereon  in  favor  of  the  estate, 
would  not  preclude  proof  in  a  subsequent  settlement  of  another  it«m  of  credit 
in  favor  of  the  estate  which  was  not  on  the  first  account.  Nor  would  a  gen- 
eral entry  in  favor  of  the  estate  of  so  much  money  received  from  rents,  pre- 
clude those  interested  in  the  estate  from  showing  that  other  money  was  on 
hand  besides  that  reported.  ^  Nor  that  the  several  sums  received  for  rent  would 
amount  to  a  greater  sum  than  that  entered.  The  account  of  an  executor  or 
administrator  must  show  the  items  of  account,  and  not  merely  the  general 
result  of  certain  transactions. 

An  executor  who  came  into  possession  of  an  estate  in  his  fiduciary  capacity, 
cannot  buy  up  an  adverse  title  to  the  estate,  and  withhold  the  rents  on  hie 
mere  ipse  dixit  that  the  title  he  has  bought  up  is  superior  to  that  of  his  testator. 

Appeal  from  the  District  Court  of  the  First  Judicial  District 
Court,  Hon.  Richakd  Rising,  presidmg. 

The  facts  of  the  case  are  stated  in  the  opinion. 

(7.  H.  DeLong  and  W.  H.  Rhodes^  for  Appellants. 

The  principal  argument  on  the  part  of  appellants  was  directed  to 
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a  review  of  the  testimony,  with  a  view  of  showing  the  alleged 
fraud. 

The  following  extracts  from  their  brief  will  show  some  of  the 
more  important  legal  positions  contended  for : 

"  The  petition  containing  all  the  elements  of  a  bill  in  Chancery, 
and  stating  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
defendant  having  appeared  and  answered,  the  question  arises :  Has 
a  Court  of  Chancery  the  inherent  jurisdiction  to  retain  a  bill  for 
the  purpose  of  iannulling  and  setting  aside  the  settlement  of  an 
executor's  account,  on  the  ground  of  fraud  and  mistake  ? 

"  Were  this  res  irUegra,  an  argument  might  be  made  sufficiently 
plausible  against  it.  But  the  question  has  been  settled  in  the  affirm- 
ative for  too  many  years  to  be  disturbed. 

"  In  North  on  Probate  Courts,  note  to  page  176,  the  whole  ques- 
tion is  thoroughly  reviewed,  and  the  conclusions  thus  summed  up 
by. that  Judge  :  '  It  is  not  competent  for  the  Probate  Court  to 
decide  that  any  account  is  so  far  final  as  to  bar  all  further  inquiry 
in  regard  to  matter  not  included  in  the  account  already  settled,  and 
to  oust  the  Court  of  jurisdiction.  (^Field  v.  Hitchcock^  14  Pick. 
405;  Steams  Y.  Steams^  1  Pick.  157.) 

"  *  And  if,  at  any  time  before  final  settlement  of  an  administra- 
tor's account,  any  manifest  mistake  should  occur,  it  is  competent 
for  the  Judge  of  Probate,  on  proof,  to  correct  it  in  subsequent 
accounts  presented  by  the  administrator. 

" '  The  accounts  settled  by  an  executor  or  administrator,  in  a 
Court  of  the  proper  jurisdiction,  are  prima  facie  evidence  in  his 
favor,  and  can  be  impeached  for  error  or  fraud  only. 

"  *  This  is  a  general  rule,  and  lias  been  recognized  and  settled  in 
most  Courts  having  cognizance  of  testamentary  matters  in  the 
United  States.'  'Citing  the  following  cases:'  (^Smithv.  Hurdj 
7  Howard  Miss.  188 ;  Allen  v.  Clark,  2  Blackf.  343  ;  Turner  v. 
WUliams^  7  Yerg.  172 ;  Owens  v.  Collinson,  3  Gill  and  J.  25 ; 
MeOuUcmgh  v.  MontgoTnery,  7  Serg.  Raw.  31.)  He  proceeds: 
'  A  final  account,  however,  has  no  conclusive  effisct  of  a  judicial 
sentence,  between  the  administrator  and  the  distributees,  and  does 
not  bar  them  ftom  proceeding  to  falsify  and  surcharge  it  on  the 
ground  oi  error  and /rawd,' "  citing    Ves(ner  v.  McMurran,  1 
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Freeman  Ch.  Rep.  149 ;  Pratt  v.  Nbrtham^  6  Mason,  95.  See  also, 
Turnery.  William%^  7  Yerg.  172. 

In  Dajton  on  Surrogates,  543,  speaking  "  of  the  eflfect  of  final 
settlement,"  he  says :  '*  With  regard  to  infants  who  did  not  duly 
appear,  or  were  not  legally  represented  on  the  accounting,  it  was 
before  suggested  that  their  rights  were  not,  in  any  way,  affected  by 
the  proceedings.  But  the  point  remains  to  be  decided.  As  to  those 
persons  under  disabilities,  hound  only  hy  puhKcation^  it  is  probable 
that  the  executor  or  administrator  will  always  continue  liable  for 
their  claims  until  they  shall  be  barred  by  reason  of  staleness,  or 
the  appUcation  of  the  rules  prescribing  the  limitations  of  actions. 
(See  Mlet  v.  Bathbun,  4  Paige,  102.) 

Now  it  is  to  be  observed  that  there  is  no  pretense  that  a  per- 
sonal service  was  made  on  any  of  the  heirs.  They  were  summoned 
only  by  publication,  and  so  the  record  itself  shows.  Now  the  bill 
alleges  fraud  and  error  in  the  settlement,  and  the  evidence  shows 
it.  Can  any  Court  legalize  fraud  ?  Has  not  Chancery  inherent 
and  inalienable  jurisdiction  to  correct  errors  or  mistakes,  and  to  set 
aside,  uproot  and  relieve  against  fraud  ?  The  statement  of  the 
proposition  suggests  the  answer. 

Has  an  executor  a  right  to  contract  for  stipulated  interest  for 
any  purpose  ?  The  intestate  himself  could  not  do  it  except  by  an 
agreement  in  writing,  yet  here  the  executor  attempts  to  charge  it 
on  a  verbal  contract.  But  the  pretexts  of  borrowing  these  sums  are 
such  that  the  law  will  not  tolerate.  The  stock  ought  to  have  been 
sold.  How  can  an  executor  create  a  new  debt  against  the  estate  ? 
The  second  sum,  even  if  borrowed  at  all,  which  is  extremely 
doubtful,  cannot  be  charged  against  the  estate  for  two  reasons : 

First,  The  estate  has  never  received  any  benefit,  the  title  still 
being  in  Medin.  The  record  shows  that  he  has  never  made  a  deed 
to  the  heirs  of  the  interest  he  pretends  to  have  purchased  from  La 
Page  et  ah. 

Secondly.  Because  the  claim  against  the  property  was  never 
presented  by  the  litigants  to  the  executor  as  required  by  Sec. 
140  of  the  Estates  Act.  (1  Nev.  St.  208.)  And  the  law  does 
not  give  the  executor  the  right  to  compromise,  except  by  order  of 
the  Court.     (See  Sec.  144,  lb.  209.) 
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Dayton  on  Surrogates,  534,  says :  ^^  A  charge  of  interest  by  an 
administrator  will  be  viewed,  however,  with  caution,  and  the  cir- 
cumstances offered  to  sustfdn  it  toUl  be  examined  with  scrupuUms 
care?'*  We  refer  the  Court,  also,  to  the  recent  case  of  2b?npAin«, 
admvnistratar,  v.  Weeks  et  al.j  reported  in  26  Cal.  50. 

Williams  ^  Bvder  for  Respondents. 

A  decree  of  a  Probate  Court  settling  an  account  is  conclusive, 
and  can  only  be  overturned  by  appealing  to  a  higher  Court,  or  by 
bill  in  equity  attacking  it  for  fraud  or  mistake.  Once  passed  on  by 
the  Probate  Court,  that  Court  cannot  review  its  own  decision. 
(Stat,  of  1861,  p.  225,  Sec.  239  ;  Mercen  v.  The  People  et  al., 
25  Wend.  96-T ;  Conor  v.  Mai/or,  etc.,  25  Barb.  S.  C.  513 ; 
Thompson  v.  Harwoody  1  Ed.  Chancery  R.  501-2-3 ;  Hancfford 
V.  Beady  6  Cal.  298  ;  8  B.  Monroe,  507.) 

A  decree  correcting  mistakes  in  an  account  not  final,  will  not 
be  made  because  the  Probate  Court  may,  in  its  final  account,  cor- 
rect such  mistakes.     (^Steams  v.  Steams,  1  Pick.  157.) 

This  is  not  a  proceeding  in  equity,  and  Medin  did  not  waive  his 
objection  to  the  form  of  proceeding.  A  party  may  appear  for  the 
purpose  of  objecting  to  the  form  of  a  proceeding,  and  if  the  objec- 
tion is  overruled,  may  defend  upon  the  merits  without  waiving 
his  objection  (^Deidesheimer  v.  Brotvn,S  Cal.  889  ;  Avery  v.  Slack, 
17  Wend.  86.) 

Supposing  this  case  be  treated  as  a  bill  in  equiiy,let  us  examine 
its  sufficiency.  Having  relied  solely  upon  charges  of  fraud  to 
obtain  the  relief  sought,  we  presume  that  the  Court  will  agree  with 
us  without  requiring  a  citation  of  authority  or  argument,  that  it 
devolves  upon  the  complainant  to  establish  clearly  their  charges, 
and  that  aU  intendments  and  presumptions  are  in  favor  of  the 
defendant.  It  is  not  sufficient  for  them  to  raise  a  doubt  whether 
the  defendant  has  acted  fairly  in  his  dealings  with  the  estate,  but 
they  must  satisfy  the  Court  that  he  has  not. 

The  rest  of  respondent's  brief  is  devoted  to  an  examination  of 
the  particular  charges  of  fraud,  and  the  testimony  bearing  on  them. 


Digitized  by  LjOOQIC 


98  SUPREME  COURT  OF  NEVADA,  1867. 

Lucich  V.  Medin. 

Opinion  by  Bbatty,  C.  J.,  Lb  wis,  J.,  concurring. 

In  this  case,  a  petition  was  filed  by  Luca  Jancovich  and  Dodato 
Milinovich  agsdnst  Marco  Medin  and  Vincent  Milatovich,  executors 
of  Marco  Milinovich,  deceased.  The  petition  is  headed,  "  In  the 
matter  of  the  estate  of  Marco  Milinovich,  deceased."  In  a  subse- 
quent stage  of  the  proceedings,  by  leave  of  the  Court,  the  names 
of  both  these  petitioners  were  struck  out  from  the  title  of  the  peti- 
tion, and  the  following  names  were  inserted  in  lieu  thereof:  "  An- 
dreane  Lucich,  Andrew  Milinovich,  Bogdan  Milinovich  and  children 
of  Marietta  Barbarovich,  deceased,  John  and  Andreane  Barbaro- 
vich,  legatees." 

The  petition  shows  that  Marco  Milinovich  died  at  Virginia  City 
on  the  fifteenth  day  of  July,  1863,  leaving  Marqo  Medin  and  Vincent 
Milatovich  his  executors,  who  subsequently  qualified  as  such.  It 
further  shows  that  Andreane  Lucich  and  the  others  who  were  sub- 
stituted with  her  as  petitioners  were  the  residuary  legatees  of  de- 
cedent's estate,  both  real  and  personal.  The  petition  further  shows 
that  all  the  residuary  legatees  are  foreigners,  not  residing  in  the 
United  States,  and  that  the  original  petitioners  were  the  agents  or 
attorneys  of  the  legatees.  The  petition  then  alleges  that  the  execu- 
tors never  filed  a  joint  inventory,  but  that  Medin  only  filed  a  sepa- 
rate inventory  on  the day  of ,  1863,  showing  property 

to  amount  of  about  $27,857.50.  The  other  executor  never  filed 
any.  Letters  testamentary  were  issued  to  Medin  in  1863,  and  to 
Milatovich  about  the  first  of  July,  1864.  No  joint  accounting  has 
ever  been  had  by  said  executors  with  the  estate. 

It  is  further  charged  that  Medin's  inventory  was  not  correct, 
true,  or  complete.  It  charges  him  with  fraudulent  suppression  and 
concealment  of  certain  property.  It  charges  him  with  fraud  in  a 
settlement  made  with  the  Probate  Court  in  February,  1865.  It 
sets  out  many  particulars  in  which  the  settiement  is  fraudulent,  and 
winds  up  with  the  following  prayer : 

"  Wherefore,  the  premises  considered,  your  petitioners  respect- 
frdly  pray  that  the  said  executor  be  cited  to  appear  and  show  cause 
why  he  shall  not  be  compelled  to  file  a  further  inventory  of  the 
property  of  said  estate,  and  to  show  cause  why  the  settiement  of 
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said  accounts  above  referred  to  should  not  be  set  aside,  annulled, 
and  revoked.  Your  petitioners  further  pray  the  Court  that  said 
executor  be  immediately  ordered  to  file  de  novo  full,  true,  and 
correct  accounts  of  all  property  of  said  estate — real,  personal,  and 
mixed — which  has  come  to  his  knowledge  or  possession ;  of  all 
moneys  received  or  paid  out  in  behalf  of  said  estate ;  and  that  he 
be  ordered  to  bring  into  Court  proper  and  satisfactory  vouchers  for 
aD  sums  disbursed ;  and  your  petitioners  pray  the  Court  for  all  such 
other  and  further  relief  as  may  be  just  and  proper." 

The  Court  below  went  into  proof  as  to  the  various  allegations  in 
the  petition ;  came  to  the  conclusion  that  there  were  some  mistakes 
in  the  settlement  of  the  executor  Medin,  but  no  fraud,  and  dis- 
missed the  petition.  The  petitioners  moved  for  a  new  trial,  which 
was  demed,  and  appeal  to  this  Court  from  the  judgment  or  order  of 
dismiRBal  and  from  the  order  refusing  a  new  trial. 

Upon  the  argument  of  the  case  in  this  Court,  one  of  the  points 
most  seriously  urged .  by  the  respondents  is,  that  the  petition  does 
not  state  facts  sufficient  to  entitle  the  petitioners  to  the  relief  sought. 
This  brought  up  the  question  whether  this  petition  might  not  be 
treated  as  a  bill  in  equity.  The  petitioners  insist  that  the  District 
Court,  having  equity  jurisdiction,  and  the  facts  in  this  case  stated 
being  such  as  to  require  the  interposition  of  a  Court  of  Equity,  the 
proceeding  may  be  treated  as  a  suit  in  equity,  and  a  decree  ren- 
dered giving  such  equitable  relief  as  the  proof  in  the  case  will 
justify. 

We  think  the  counsel  for  petitioners  are  not  correct  in  this  posi- 
tion. Although  the  District  Court  has  jurisdiction  in  common  law, 
chancery  and  probate  cases,  yet  the  proceedings  in  each  are  sepa- 
rate and  distinct.  At  least,  a  proceeding  in  a  probate  case  must  in 
its  very  nature  be  distinct  from  an  action  at  law  or  a  suit  in  chan- 
cery. Under  our  practice  an  equitable  defense  may  be  set  up  to 
an  action  at  law,  and  in  this  way  the  common  law  and  chancery 
practice  become  to  some  extent  blended  in  the  same  case.  In 
other  respects  the  proceedings  in  chancery,  at  common  law  and  in 
Probate  Courts  are  distinct,  and  the  proceedings  in  one  class  of 
cases  should  not  be  mixed  up  with  those  of  another.  This,  it  ap- 
pears to  us,  was  peculiarly  a  proceeding  in  the  Probate  Court,  and 
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had  none  of  the  characteristics  of  a  suit  in  equity.  If  it  were  a 
suit  in  equity,  there  would  be  a  fatal  objection  to  it.  It  would  be 
a  bill  to  set  aside  the  settlement  and  accounts  of  an  executor  who 
has  not  yet  made  his  final  settlement  with  the  Probate  Court.  This, 
it  appears  to  us,  would  be  very  objectionable.  A  Court  of  Equity 
certainly  has  the  power  to  inquire  into  the  final  account  of  an  exec- 
utor, and  proceed  to  hear  evidence  to  falsify  and  surcharge  the 
account  for  fraud,  and  to  render  such  decree  as  is  necessary  to  do 
equity  in  the  case. 

But  if  any  bill  has  ever  been  sustained  against  an  executor  to 
falsify  and  surcharge  an  account  not  finals  it  has  escaped  our  ob- 
servation, and  we  are  not  referred  to  any  such  in  the  brief  of 
counsel. 

We  think  such  a  practice  would  be  extremely  mconvenient.  If 
indulged,  it  might  result  in  having  several  bills  pending  between 
the  same  parties  at  the  same  time,  regarding  the  settlement  of  a 
single  estate.  There  would  certainly  have  to  be  something  extraor- 
dinary in  the  case  before  a  Court  of  Equity  would  countenance  such 
a  proceeding. 

We  must,  then,  consider  this  as  a  proceedmg  by  petition  in  the 
Probate  Court,  and  endeavor  to  see  to  what  relief  the  petitioners 
are  entitled.  The  petition  was  presented  in  the  first  place  rather 
irregularly  by  the  attorneys  of  the  legatees,  in  their  own  name 
instead  of  the  name  of  the  legatees.  Whilst  this  was  irregular,  it 
was  not,  perhaps,  fatal  to  the  petition. 

The  petition  is  entitied,  "  In  the  matter  of  the  estate  of  Marco 
Milinovich,  deceased."  Such  an  estate  was  in  course  of  settlement 
before  the  Court ;  an  error  in  the  parties  to  the  petition  was  such 
an  error  as  we  think  the  Court  might  amend,  and  properly  did 
amend,  by  substituting  the  names  of  the  legatees  for  those  of  the 
attorneys.  It  is  not  like  bringing  a  suit  in  the  name  of  the  attoi^ 
ney  instead  of  the  principal,  which  would  be  such  a  fundamental 
error  as  could  probably  only  be  remedied  by  bringing  a  new  suit  in 
the  name  of  the  proper  parties.  If  we  look  at  the  facts  stated  in 
the  petition,  we  think  it  shows  abundant  grounds  for  asking  the  in- 
terposition of  the  Court  to  protect  the  estate  from  utter  waste  and 
destruction.     The  prayer  of  the  petition  does  not  appear  to  have 
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been  framed  with  a  view  to  the  exact  relief  which  a  Probate  Court 
could  have  given  under  the  existence  of  a  state  of  facts  such  as  is 
stated  in  the  petition. 

Section  116  of  the  Probate  Act  is  as  follows : 

''  Whenever  property  not  mentioned  in  any  inventory  that  shall 
have  been  made,  shall  come  to  the  possession  or  knowledge  of  an 
executor  or  administrator,  he  shall  cause  the  same  to  be  appraised 
m  the  manner  prescribed  in  this  chapter,  and  an  inventory  to  be 
returned  within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  may  be  enforced  after  notice  by  attach- 
ment or  removal  from  oflSce." 

The  first  part  of  the  prayer  is  certainly  directed  to  the  relief  pro- 
vided in  this  section,  and  the  allegations  of  the  petition  and  the 
proof  equally  show  that  the  Court  should  have  ordered  a  new  in- 
ventory. 

Sections  226,  7,  and  8,  of  the  Probate  Act,  read  as  follows : 

"  Section  226.  Any  person  interested  in  the  estate  may,  at  any 
time  before  the  final  settlement  of  accounts,  present  his  petition  to 
the  Probate  Judge,  praying  that  the  executor  or  administrator  be 
required  to  appear  and  render  such  exhibit,  setting  forth  the  facts, 
showing  that  it  is  necessary  and  proper  that  such  an  exhibit  should 
be  made." 

'^  Sec.  227.  If  the  Judge  be  satisfied,  either  from  the  oath  of 
the  applicant,  or  from  any  other  testimony  that  may  be  offered,  that 
the  facts  alleged  are  true,  and  shall  consider  the  showing  of  the 
applicant  sufficient,  he  shall  direct  a  citation  to  be  issued  to  the  ex- 
ecutor or  administrator,  requiring  him  to  appear  at  some  day  to  be 
named  in  the  citation,  which  shall  be  during  a  term  of  the  Court, 
and  render  an  exhibit  as  prayed  for." 

"  Sec.  228.  When  an  exhibit  is  rendered  by  an  executor  or  ad- 
ministrator, any  person  interested  may  appear,  and  by  objection  in 
writing,  contest  any  account  or  statement  therein  contained.  The 
Court  may  examine  the  executor  or  administrator,  and  if  he  has 
been  guilty  of  negligence,  or  has  wasted  or  embezzled,  or  misman- 
aged the  estate,  his  Tetters  shall  be  revoked." 

Under  the  provisions  of  these  sections,  if  the  allegations  of  the 
petition  are  true,  the  executors  should  have  been  cited  to  appear, 
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and  if  it  was  shown  by  the  evidence  that  the  execators  had  been 
guilty  of  negligence  J  waste^  embezzlement,  or  mismanagement  of  the 
estate,  they  should  have  been  removed.  The  final  settlement  of 
the  accounts  with  the  executors  should  have  been  made,  and  they 
ordered  either  to  pay  over  the  money  and  estate  to  the  legatees,  or 
to  an  administrator,  with  the  will  annexed,  as  the  case  might  re- 
quire. The  transcript  contains  neither  the  will  of  decedent,  the 
inventory  of  the  effects,  nor  the  powers  of  attorney  of  those  parties 
who  are  representing  the  legatees.  In  the  absence  of  these  neces- 
sary documents,  the  Court  cannot  say  what  order  should  be  made 
in  the  premises. 

The  transcript  before  us  contains  over  three  hundred  pages ; 
nearly  three  hundred  of  it  is  taken  up  with  the  testimony.  The 
handwriting  is  not  very  legible,  and  we  will  not  attempt  to  say 
whether  the  charges  of  fraud  have  or  have  not  been  sustained.  To 
determine  this  point  would  require  a  careful  weighing  of  the  testi- 
mony, which  would  be  very  diflScult  with  such  a  transcript.  It  is 
certain,  if  the  evidence  for  the  petitioners  is  true,  there  have  been 
gross  and  outrageous  frauds  practiced.  But,  on  the  other  hand, 
this  evidence  is  contradicted  in  all  material  points  by  that  of  re- 
spondents. We  think  the  Court  below,  on  a  rehearing,  will  be 
better  able  than  ourselves  to  weigh  this  evidence,  and  accept  what 
is  probable  and  reject  what  is  improbable  and  not  entitled  to  credit. 

But  outside  of  the  question  of  fraud,  there  are  other  questions 
which  it  is  proper  for  this  Court  to  pass  on.  Waste,  negligence,  and 
mismanagement  are  equally  as  good  grounds  for  removing  executors 
as  actual  fraud  or  embezzlement. 

In  this  case,  one  of  the  executors  has  totally  neglected  his  duties 
as  such.  He  appears  to  have  done  really  nothing.  If  one  qualifies 
as  executor  it  is  not  enough  that  he  fails  to  do  anything  actually 
wrong :  he  must  do  what  is  necessary  to  protect  the  estate,  or  he 
should  be  removed. 

The  other  and  managing  executor  has  certainly  wasted  and  mis- 
managed the  estate  in  almost  every  conceivable  way. 

When  he  came  into  possession  of  the  estate  he  found  11,480  in 
gold,  belonging  individually  to  the  testator,  besides  his  share  of 
cash  on  hand  in  saloon,  amounting  to  $443.75,  in  all  $1,923.75. 
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Decedent  also  had  a  half  mterest  in  liquors  to  the  value  of 
$4,758.36,  at  invoice  price,  if  we  understand  the  testimony,  or  if 
that  was  not  the  invoice  price,  it  was  the  invoice  price  with  the 
freight  added.  These  were  readily  saleable  at  the  cost  price,  and 
perhaps  something  more,  so  that  he  had  what  was  equivalent  to  at 
least  $4,300  in  cash.  He  also  came  into  the  possession  of  real 
estate  which  was  producing  a  monthly  rental  of  about  five  hundred 
dollars.  The  estate  did  not  owe,  apparently,  a  dollar,  except  the 
expenses  of  testator's  last  sickness,  which  only  lasted  about  fifteen 
days. 

At  the  end  of  nineteen  months  the  personal  property  is  all  gone,  and 
the  acting  executor  brings  out  the  estate  as  $5,341. 22^  in  debt  to 
himself,  having  in  the  meantime  paid  legacies  to  the  amount  of 
$3,638.  In  other  words,  he  brings  the  estate  in  debt  to  himself 
some  $1,800  over  and  above  what  he  has  paid  to  the  legatees. 

This  certainly  suggests  to  the  mind  at  once  some  mismanagement 
of  the  affairs  of  the  estate  by  the  executors.  If  we  examine  the 
items  of  expense  in  detail,  that  impression  certainly  is  not  removed. 

When  the  testator  died  he  was  half  owner  of  a  drinking  saloon, 
which,  it  seems,  made  a  profit  of  nearly  $900  in  the  fourteen  or 
fifteen  days  during  which  he  was  sick.  After  his  death,  the  exec- 
utor Medin,  who  was  also  part  owner  of  the  saloon,  made  haste  to 
sell  the  same,  nominally,  to  Mark  Lovely  and  Spiro  Yicanovich. 
He  did  not  wait  to  qualify  as  executor,  he  did  not  have  any  ap- 
praisement of  the  stock  on  hand  by  any  reliable  and  accessible 
person.  He  did  have  it  appraised  by  a  Mr.  Dougherty,  but  he 
was  not  a  resident  of  the  State,  and  was  not  produced  in  the  trial 
of  this  motion  in  the  Court  below.  While  the  sale  of  the  saloon 
was  made  nominally  to  Lovely  and  Yicanovich,  there  is  certainly 
testimony  enough  to  show  that  Medin  himself  was  the  real  pur- 
chaser of  at  least  one-third  of  the  establishment,  and  indeed  some 
testimony  tending  strongly  to  show  that  Lovely  was  then  an  agent 
of  Medin,  and  that  neither  he  nor  Yicanovich  paid  anything  for 
their  interest  in  the  saloon  at  the  time  of  the  sale.  That  the  busi- 
ness was  carried  on  with  the  means  of  testator,  and  nothing  paid 
to  Medin  except  the  proceeds  of  sales  from  the  liquors  until  he  was 
paid  up.     This  was  certainly  neither  a  prudent  nor  commendable 
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method  of  proceeding.  It  is,  to  say  the  least  of  it,  calculated  to 
throw  suspicion  on  his  conduct  and  motives. 

Mr.  Medin  selects  Mr.  Dougherty  as  the  appraiser,  but  he  is  at 
once  the  purchaser  and  the  seller.  His  flimsy  attempt  to  show  that 
he  only  came  into  the  concern  after  Lovely  bought  it,  is  only  calcu- 
lated to  make  his  motives  the  more  liable  to  an  unfavorable  inter- 
pretation. 

When  at  a  subsequent  period  he  qualifies  as  executor,  instead  of 
stating  the  amount  of  money  and  liquors  on  hand  in  the  saloon  in 
which  testator  had  a  half  interest,  he  only  returns  $1,295.47  as 
the  net  proceeds  of  testator's  share,  thus  swallowing  up  more  than 
half  of  the  testator's  share  without  any  showing  of  what  had  become 
of  it. 

He  makes  the  funeral  expenses  of  the  testator  (a  saloon-keeper 
in  fair  circumstances,  but  not  very  wealthy)  over  $1,200.  He  pays 
large  assessments  on  mining  stocks  without  any  order  of  the  Pro- 
bate Court  for  so  doing.  He  charges  interest  for  money  he  proba- 
bly never  borrowed,  or  if  he  did  borrow  it,  it  was  without  the 
shadow  of  authority  so  far  as  shown  by  this  transcript.  What 
authority  he  may  have  derived  from  the  will  of  the  testator  or  the 
powers  of  attorney  of  the  legatees  we  know  not.  He  paid  one 
attorney  $500  for  nothing  that  we  can  see,  unless  it  was  for  advis- 
ing him  how  to  squander  the  estate.  He  pays,  or  claims  to  have 
paid,  another,  the  same  amount  for  compeUing  himself  to  admit  his 
coexecutor  to  a  participation  in  the  management  of  the  estate. 

When  an  estate  is  involved  in  litigation  an  executor  has  a 
right,  and  it  is  his  duty,  to  employ  counsel  at  the  expense  of  the 
estate  to  defend  its  interests,  but  he  has  no  right  to  charge  the 
estate  with  the  expense  of  counsel  for  doing  what  he  himself  should 
do.  An  executor  is  paid  a  per  centage  for  keeping  the  accounts 
and  attending  to  the  ordinary  afiairs  of  an  estate.  If  he  is  so 
ignorant  as  not  to  be  able  to  do  this  himself,  he  must  out  of  his 
per  centage  pay  for  the  necessary  assistance. 

In  this  case,  the  estate  was  involved  in  no  litigation  requiring 
the  employment  of  counsel,  except  the  litigation  about  the  title  to 
real  estate.  For  that  there  is  a  separate  charge,  distmct  from  the 
two  items  of  $500  each,  to  which  we  have  alluded.     We  have 
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alluded  to  all  these  extravagances  to  show  the  necessity  for  imme- 
diate action  on  the  part  of  the  Probate  Court. 

That  Court  should  immediately  order  the  executors  to  file  an 
account  making  a  full  showing  of  all  the  property  and  assets  that 
have  come  to  their  hands  up  to  the  date  of  filing  such  account. 
The  Court  should  cause  a  settlement  to  be  made  with  the  execu- 
tors, and  all  proper  orders  made  to  stop  the  unnecessary  waste  of 
the  estate.  Without  the  will  before  us  we  cannot  tell  what  are  the 
necessary  orders  to  be  made.  Whether  the  estate  shall  be  dis- 
tributed among  the  legatees  and  devisees,  placed  in  the  hands  of  an 
administrator  with  the  will  annexed,  or  continued  in  the  hands  of 
the  present  executors,  with  such  orders  about  the  management  of 
the  estate  as  will  stop  the  reckless  expenditures  heretofore  indulged 
in,  we  cannot  determine  from  the  transcript  before  us. 

One  of  the  great  difficulties  presented  to  our  minds  in  dispos- 
ing of  this  case  is,  to  determine  what  the  Probate  Court  may 
review,  determine  or  adjudicate  when  the  case  goes  back  for  trial. 

The  239th  Section  of  the  Probate  Act  seems  to  provide  that 
what  is  adjudicated  in  one  settlement  of  an  executor's  or  adminis- 
trator's account  shall  not  be  open  to  adjudication  in  any  future 
settlement  in  the  Probate  Court. 

That  a  final  settlement  with  an  executor  or  administrator  is  and 
ought  to  be  considered  res  adjudicata^  and  not  open  to  further 
question,  except  when  a  bill  in  chancery  is  filed  charging  fraud,  is  a 
well  settled  principle ;  but  to  hold  that  a  partial  and  incomplete 
settlement  should  preclude  the  Probate  Court  from  further  examina- 
tion of  the  executor's  accounts,  seems,  to  say  the  least,  rather  in- 
convenient. In  obedience,  however,  to  what  appears  to  be  the  plain 
letter  of  the  statute,  we  must  so  hold.  But  in  holding  that  a  partial 
account,  acted  on  by  the  Probate  Court,  is  to  be  considered  as  res 
adjudicata^  we  have  high  authority  for  saying  it  is  only  to  be  so 
treated  as  to  those  matters  which  the  account  and  the  decree  of  the 
Court  show  were  fairly  before  the  Court  for  adjudication.  The 
general  result  at  which  the  Court  arrives,  even  in  z,  final  settlement, 
b  immaterial.  If  the  Probate  Court  finds,  for  instance,  that  an 
executor  has  properly  .paid  out  all  the  estate  that  came  to  his 
hands,  this  will  not  prevent  one  interested  in  the  estate  from  pro- 
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ceeding  in  the  Probate  Court  to  compel  the  executor  to  account  for 
property  not  mentioned  in  his  account. 

The  settlement  of  an  account  is  only  res  adjudicata  as  to  i^ose 
matters  actually  embraced  in  the  account.  For  this  principle  see 
the  very  sensible  opinion  of  Chief  Justice  Shaw  in  the  case  of  Field 
V.  Hitchcock^  14  Pickering,  405, 

It  has  also  been  held  that  where  a  mistake  appears  in  a  former 
settlement,  it  may  be  corrected  in  a  subsequent  one.  (See  1  Pick- 
ering, 159-60.) 

It  may  be  difiicult  to  determine,  under  this,  latter  rule,  where 
the  line  is  to  be  drawn  as  to  that  which  may  be  corrected  as  a  mis- 
take and  as  to  that  which  shall  stand  as  res  adjudicata.  It  would 
at  least  be  safe,  if  anything  is  to  be  corrected  which  has  once  been 
passed  on,  to  say  everything  is  liable  to  correction  which  shows 
upon  its  face  that  it  is  erroneous :  that  there  has  been  a  mistake 
either  of  fact  or  law  as  to  that  item. 

This  would  allow  the  Court,  at  any  time  before  final  settlement, 
to  correct  its  own  errors,  but  not  to  reopen  the  proof  as  to  accounts 
allowed,  except  perhaps  in  cases  where  the  account  showed  error 
on  its  face^  but  did  not  show  (without  explanation)  the  extent  of 
the  error. 

So,  too,  where  anything  is  admitted  by  the  executor  or  adminis- 
trator to  be  a  mistake,  all  this  may  be  corrected.  But  if  the  mis- 
take or  error  are  only  to  be  shown  by  going  anew  into  the  proof, 
this  should  be  held  as  res  adjudicata^  and  not  liable  to  be  opened 
to  new  testimony. 

Adopting  these  rules,  then,  let  us  see  what  can  be  investigated 
in  a  new  trial  of  this  motion.  There  was  an  account  filed  by  one  of 
the  executors  in  February,  1864,  but  no  notice  seems  to  have  been 
given  as  to  the  settlement  of  this  account,  and  no  action  seems  to 
have  been  taken  thereon.  In  February,  1865,  a  second  account 
was  filed,  not  embracing  what  was  contained  in  the  first,  but  merely 
setting  out  with  the  balance  as  shown  by  that  account,  and  continu- 
ing the  account  from  that  time  down  to  the  fihng  of  this  second 
account.  Upon  the  filing  of  this  account,  notice  was  given  that  the 
Court  would  hear  exceptions  to  the  same,  and  take  such  steps  as  the 
law  requires  for  the  settlement  thereof.     This  case  seems  to  have 
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been  regularly  brought  to  a  hearing,  and  the  account  was  examined. 
But,  in  approving  this  account,  we  hold  the  first  account  was  in  no 
manner  approved  or  acted  on.  Had  the  first  account  been  properly 
approved,  then  it  would  have  been  proper  to  commence  where  that 
left  off.  But  as  the  first  account  was  never  approved,  the  mere 
assertion  in  the  second  account  of  what  appeared  as  the  balance  due^ 
on  the  first  cannot  be  held  to  preclude  an  examination  into  the  items 
of  the  fii-st. 

The  first  account  has  never  been  the  subject  of  adjudication. 
That  the  C'ourt  and  the  counsel  who  drew  up  the  decree  of  settle- 
ment considered  only  the  latter  account  as  adjudicated  is  apparent 
from  the  language  of  the  decree.  That  decree  concludes  as  fol- 
lows : 

^^  And  it  appearing  to  the  Court,  after  due  examination,  that  said 
account  contains  a  just  and  full  statement  of  all  the  moneys  re- 
ceived and  disbursed  by  said  executor  from  the  twelfth  day  of  Feb- 
ruary, A.D.  1864,  the  date  of  the  preceding  report  of  said  executor, 
te  the  twelfth  day  of  February,  a.d.  1866,  including  all  sums  of 
money  belonging  to  said  estate  which  came  to  his  hands  as  such 
executor,  or  were  received  by  another  by  his  order  or  authority  for 
his  use  as  such  executor,  during  said  period ;  that  the  amount  of 
said  money  thus  received  was  $6,483.83^,  and  the  amount  thus 
disbursed  $11,825.06,  leaving  said  estate  debtor  to  said  executor 
in  the  sum  of  $5,341.22^ ;  that  for  the  items  of  disbursements 
proper  vouchers  are  produced  to  the  Court ;  and  it  being  proved  by 
the  affidavit  of  said  executor,  annexed  to  his  account,  that  the  items 
of  Ins  expenditure  named  and  charged  in  said  account  have  actually 
been  paid  and  disbursed  by  him,  at  the  place  where,  the  date  when, 
and  the  parties  to  whom  the  said  payments  are  stated  in  the  said 
account  to  have  been  made  respectively.  And  the  Court  having 
duly  considered  the  said  report  and  account,  and  the  proofs  and 
allegations  and  matters  aforesaid : 

"  The  Court  finds  that  the  said  account  is  just,  true,  and  correct, 
and  entitled  to  be  allowed  and  approved. 

"And  now,  on  motion  of  G.  D.  Keeney,  Esq.,  attorney  for  said 
executor,  it  is  ordered  and  decided  that  the  said  account  and  re- 
port of  Marco  Medin,  executor  as  aforesaid,  be  and  the  same  are 
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hereby  in  all  respects,  as  the  same  were  rendered  for  settlement  by 
the  said  Marco  Medin,  executor,  etc.,  approved,  allowed,  and 
settled." 

If,  then,  only  the  second  account  was  properly  adjudicated,  all 
that  was  embraced  in  the  first  account  is  open  to  inquiry.  The 
Court  may  inquire  into  the  funeral  expenses,  both  as  to  what  was 
expended  and  as  to  the  reasonableness  of  the  expenditures.  It 
may  inquire  into  the  circumstances  of  the  sale  of  the  Uncle  Sam 
stock,  as  to  whether  it  was  a  fair  and  bona  fide  sale.  The  same 
taxes  are  admitted  to  be  included  in  both  bills :  they  must  of  course 
be  excluded  from  the  first.  Inquiry  may  be  made  into  the  matter 
of  rents  from  the  death  of  testator  to  February  12th,  1864,  the  value 
of  liquors  on  hand,  the  fairness  of  the  sale,  etc.  Indeed,  the  whole 
question  is  open,  so  far  as  the  period  from  the  death  of  testator  to 
February  12th,  1864,  is  concerned ;  and  the  executor  should  be  com- 
pelled to  make  a  full  showing  as  to  this  part  of  the  affairs  of  the 
estate,  both  as  regards  the  property  which  came  to  his  hands  and 
as  to  the  repairs  he  made.  His  vouchers  for  expenditures  in  repairs 
should  be  produced,  or  if  lost,  accounted  for. 

Inquiries  may  also  be  made  as  to  whether  these  expenditures 
were  reasonable  and  proper.  Of  course  the  executor  must  account 
for  jewelry,  etc.,  omitted  from  the  invoice. 

With  regard  to  the  compromise  affair,  we  are  more  at  a  loss  than 
in  regard  to  any  question  presented  in  the  record. 

Here  is  an  item  of  the  account  of  February,  1865.  If  anything 
was  adjudicated  in  regard  to  this  item,  it  was :  first,  determined 
that  this  amount  was  paid ;  second,  it  must  also  have  been 
determined  that  it  was  rightfully  paid:  for  these  are  the  very 
questions  presented  as  to  each  item  of  an  account  presented  for 
settlement.  Whether  it  was  paid,  was  a  question  to  be  de- 
termhied  by  proof.  Whether  it  was  rightfully  paid,  was  a 
mixed  question  of  law  and  fact.  If  the  executor,  on  his  own  mo- 
tion, could  pay  this  amount  of  money  and  bold  the  estate  responsi- 
ble, then  we  must  in  this  case  presume  that  it  was  proved  to  the 
satisfaction  of  the  Court  that  this  was  rightfully  paid.  But  we  in- 
cline to  the  opinion  that  an  executor,  without  the  order  of  the 
Court,  could  not  lawfully  make  such  payments.     A  suit  pending 
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against  the  estate  at  the  time,  we  are  inclined  to  think,  under  the 
provisions  of  the  203d  Section  of  the  Probate  Act,  might,  upon 
the  order  of  the  Probate  Court  approving  such  a  course,  have  been 
compromised,  and  the  money  paid  to  effect  a  settlement.  But 
the  executor,  without  the  advice  of  the  Court,  had  no  right  to 
make  such  a  compromise. 

He  did,  however,  make  the  compromise  ;  and  as  he  was  both  ex- 
ecutor and  tenant  in  common,  he  must  be  considered  as  having 
made  it  in  his  capacity  of  tenant  in  common. 

The  law  is  well  settled  that  when  one  tenant  in  common  buys  in 
an  outstanding  title,  it  inures  to  the  benefit  of  all  his  cotenants.  If 
they  elect  to  bear  their  share  of  the  burthens  of  the  purchase. 
(See  4  Kent's  Commentaries,  p.  311,  note  C,  10  edition.) 

But  the  cotenants  cannot,  we  think,  (unless  they  have  previously 
assented  to  or  encouraged  the  purchase)  be  compelled  to  contribute. 
It  appears  to  be  purely  a  matter  of  choice  with  them  whether  they 
will  contribute  and  take  the  benefits  of  the  purchase,  or  stand  on 
their  former  rights.  We  have  not  met  with  any  reported  case 
where  a  cotenant  has  been  forced  to  contribute,  where  he  fairly  and 
openly  chose  to  renounce  the  benefits  of  the  purchase. 

The  devisees  in  this  case  are  then  entitled  either  to  contribute  or 
reject  the  terms  of  this  compromise.  We  think  that  right  has  not  been 
and  cannot  be  properly  presented  to  them  in  the  Probate  Court. 
This  is  a  matter  to  be  settled  between  the  parties  anlicably,  or  in  a 
Court  of  Equity.     The  Probate  Court  has  nothing  to  do  with  it. 

The  executor  clearly  had  no  right  to  borrow  money  for  the  estate 
unless  expressly  authorized  by  the  will,  and  the  charge  for  interest 
in  his  second  account  must  be  struck  out  unless  so  authorized.  An 
executor  has  no  right  to  speculate  for  or  with  the  estate.  If  he 
held  mining  stock  which  was  likely  to  be  forfeited  before  he  could 
apply  to  the  Court  for  instructions,  he  might  be  justified  in  paying 
something  to  preserve  it.  But  he  is  certainly  not  justified  in  bor- 
rowing money  for  mining  speculations. 

If  he  held  stock  liable  to  large  assessments,  he  should  have  ap- 
plied to  the  Court  for  leave  to  do  one  of  two  things  :  either  to  sell 
the  stock,  or,  better  still,  if  the  estate  was  surely  solvent  without 
the  stock,  to  turn  it  over  to  the  legatees,  and  let  them  sell,  or  take 
their  chances  on  speculation  with  it. 
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The  order  of  the  Court  below  must  be  reversed  and  set  aside. 

The  petitioners  will  be  allowed  to  amend  their  petition,  if  they  so 
desire  ;  and  further  proceedings  will  be  had  in  accordance  with  the 
views  expressed  in  this  opinion. 


RESPONSE   TO   PETITION  FOR  REHEARING. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

In  this  case  a  petition  for  a  rehearing  has  been  filed,  indicating 
tliat  the  original  opinion  herein  has,  to  some  extent,  been  misunder- 
stood. Had  counsel  read  the  opinion  a  little  more  carefully,  it  ap- 
pears to  us  at  least  a  portion  of  the  matter  contained  in  the  petition 
might  have  been  omitted. 

However  that  may  be,  we  will  endeavor  to  make  ourselves  more 
fully  understood  on  some  of  the  points  referred  to. 

We  did  not  hold,  as  counsel  say,  "  that  the  239th  Section  of 
the  Probate  Act  makes  the  settlement  of  an  executor's  or  adminis- 
trator's account  final  and  not  open  to  further  question,  except  by 
bill  in  chancery  charging  fraud."  At  least  we  did  not  hold  it  in 
the  unqualified  terms  used  by  counsel.  We  distinctly  held  that 
the  Court,  notwithstanding  the  239th  Section,  might,  at  any  time 
before  final  settlement,  correct  its  own  errors,  whether  of  law  or 
fact.  That  any  error  apparent  on  the  record  might  be  corrected 
before  final  decree,  but  the  Coart  could  not  open  the  proof  as  to 
the  matters  of  account  already  passed  on  and  settled  by  interlocu- 
tory decree. 

It  is  the  failure  to  notice  this  distinction  which  seems  to  have 
misled  counsel  in  various  particulars. 

Counsel  complain  that  this  Court  assumes  that  there  never  was 
but  one  settlement  of  the  executor's  accounts  upon  notice,  whilst  in 
fact  there  were  two  such  settlements.  That  they  were  injured  by 
this  assumption  of  the  Court.  That  no  such  point  was  ever  made 
by  the  opposing  counsel,  and  if  it  had  been,  they  could  have  shown 
that  it  was  unfounded.  That  if  the  record  fails  to  show  both  settle- 
ments it  was  not  the  fault  of  respondents,  it  having  been  made  up 
solely  under  the  direction  of  appellants. 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  Ill 

Lucich  V.  Medio. 

The  plaintifls  (appellants)  attack  cert£un  payments  and  expendi- 
tures of  respondents.  The  respondents  say  these  expenditures  can- 
not be  inquired  into,  because  they  have  already  been  passed  on  by 
the  Probate  Court.  To  show  that  they  have  been  passed  on  by  that 
Court,  respondents  refer  to  a  decree  which  clearly  shows  that  part 
of  these  items  have  been  passed  upon,  but  fails  to  show  any  adjudi- 
cation as  to  other  portions  of  the  account.  This  decree  is  con- 
tamed  in  the  record*  before  this  Court. 

We  certainly  could  not  know  that  respondents  had  introduced 
evidence  in  the  Court  below  which  was  not  contained  in  the  state- 
ment of  the  case,  or  that  their  answer  contained  matter  not  copied 
in  the  record.  If  the  transcript  failed  to  contain  any  portion  of  the 
evidence  or  pleadings  material  for  the  defense,  it  was  the  business 
of  respondents'  counsel  to  have  the  record  amended. 

Reference  is  made  in  the  petition  to  various  expressions  in  the 
transcript  which  counsel  seems  to  think  indicate  that  there  were 
two  decrees  actually  made  in  the  Probate  Court  in  regard  to  these 
accounts.  We  think  no  one,  not  otherwise  acquainted  with  the  fact, 
would  ever  have  drawn  such  inference  from  the  record.  All  the 
expressions  quoted  are  entirely  reconcilable  with  the  existence  of 
but  the  single  decree  found  in  the  record,  except  one  word.  The 
word  decrees  is  used  in  one  place  where  it  should  have  been  in  the 
siogular,  {decree^  if  there  was  only  one  settlement.  But  when 
that  word  appears  in  the  record,  it  seems  to  be  shown  by  what  im- 
mediately follows  that  the  9  was  a  mere  clerical  error. 

The  transcript  is  so  badly  made  up,  that  we  are  at  a  loss  some- 
times to  understand  how  certain  matters  got  into  it.  The  body  of 
the  answer,  as  contained  in  the  transcript,  makes  no  reference  to 
any  exhibits.  But  immediately  after  the  affidavit  to  the  truth  of  the 
matter  contained  in  the  answer  follow  the  two  accounts,  and  then 
this  sentence :  ^^  That  upon  the  filing  of  the  accounts  such  proceed- 
mgs  were  thereafter  had,  that  the  Court  rendered  and  entered  the 
following  decreesJ^  After  this  follows  the  decree  settling  the  last 
account  only.  Then  comes  a  statement  of  the  evidence,  etc.  On 
the  margin  of  these  accounts  is  marked,  ^'Answer  continued."  We 
infer  then  that  these  accounts  and  this  decree  must  have  been  at- 
tached to  the  answer  as  exhibits.     But  because  the  Clerk  uses  the 
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plural,  decrees,  we  could  not  well  infer  that  there  was  another  de- 
cree attached  as  an  exhibit  to  the  answer  which  he  did  not  copy. 
Especially  could  we  not  so  infer  when  the  answer  wholly  fails  to 
aver  the  existence  of  any  such  decree. 

But  whilst  the  record  utterly  fails  to  show  in  any  manner  that 
there  was  more  than  one  decree  in  regard  to  the  settlement  of  ac- 
counts in  this  estate,  we  will  so  far  modify  our  former  opinion  as  to 
direct  the  Court  below  to  give  to  the  first  account,  if  it  should  ap- 
pear to  have  been  properly  settled  upon  notice  and  a  regular  decree 
of  settlement  made  thereon,  the  same  effect  that  we  have  given  to 
the  second  account,  which  was  settled  in  March,  1865. 

Whatever  upon  the  face  of  the  account  and  decrees  seems  to  have 
been  once  adjudicated  must  be  considered  closed,  except  in  so  far 
as  the  record  itself  may  show  some  error  in  the  former  decree.  If 
it  should  appear  that  this  first  account  was  regularly  passed  on  and 
settled,  it  will  of  course  much  abridge  the  extent  of  inquiry  in  any 
subsequent  trial.  We  cannot,  in  the  absence  of  what  is  claimed  to 
be  a  regular  decree,  determine  its  character  or  sufficiency.  To 
prevent  misunderstanding,  we  will  say  the  first  item  of  the  first  ac- 
count is  for  $1,480,  cash  on  hand.  The  passage  of  this  account 
would  not  prevent  the  appellants  from  showing  there  was  cash  on 
hand  at  death  of  testator  other  than  or  beyond  the  $1,480. 

The  next  item  is  $3,573.75,  rents.  The  passage  of  this  account, 
with  this  item,  does  not  preclude  the  appellants  from  showing  that 
the  executors  may  have  received  other  rent,  or  rents,  to  a  greater 
amount  than  $3,573.75.  These  are  mere  admissions  of  a  general 
result,  and  do  not  purport  to  be  items  of  account  presented  in 
proper  form  for  adjudication  of  the  Court. 

With  regard  to  the  third  item,  $1,295.47,  received  from  the 
settlement  of  partnership  business,  it  is  evident  this  also  is  the  mere 
result  of  other  accounts.  It  is  not  an  account  in  such  form  as  could 
properly  be  presented  for  settlement.  The  Court  may  properly  go 
into  an  investigation  of  the  accounts  which  produced  this  result, 
unless  there  was  a  former  settlement  with  the  Probate  Court,  and 
this  is  the  balance  found  on  that  settlement.  In  the  absence  of 
such  settlement,  the  Court  may  go  back  to  the  start,  ascertain  what 
amount  of  partnership  property  came  into  the  hands  of  the  execu^ 
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tore,  how  they  disposed  of  it,  an3  what  were  the  legitimate  expenses 
to  be  deducted. 

In  regard  to  the  items  of  expenditure  for  the  estate  as  charged 
in  this  account,  with  the  exception  of  the  last  item,  i294.12i,  they 
are  all  of  such  a  character  as  might  legitimately  have  been  paid 
by  the  executors.  And  if  it  appeara  that  this  account  was  regu- 
larly passed  on,  the  law  supposes  satisfactory  proof  as  to  the  pay- 
ment of  each  item  was  made,  and  they  are  not  the  subject  of 
investigation  in  this  proceeding.  If  there  was  fraud,  as  insisted  by 
appellants,  in  the  charges  for  funeral  expenses,  etc.,  that  must  be 
reached  by  another  proceeding. 

As  to  the  last  item  in  this  account,  charged  against  the  estate  as 
money  advanced,  without  any  specification  as  to  when,  where,  or 
for  what  advanced,  we  think  it  was  error  to  allow  it  on  such  a  vague 
statement.  The  executor  should  still  be  required  to  show  for  what 
this  was  paid  and  allowed,  be  such  portion  of  it  as  they  can  show 
was  properly  expended. 

In  the  beginning  of  the  second  account  is  a  repetition  of  certain 
charges  against  the  estate  to  the  amount  of  $751,  which  were  con- 
tained in  the  first  account.  We  think  the  accounts  themselves 
clearly  show  tiiis  error,  and  it  is  admitted  by  the  executors.  This 
can  be  corrected  in  the  next  settlement. 

The  intention  of  this  Court  in  requiring  the  executors  to  file  new 
accounts  making  a  full  showing  of  all  the  property  and  assets  that 
have  come  to  their  hands,  etc.,  was  to  have  them  file  a  statement, 
first,  of  the  amount  and  value  of  the  jewelry,  watch,  etc.,  which  it 
is  admitted  came  to  the  hands  of  the  executore,  or  one  of  them,  and 
was  never  placed  in  any  inventory  or  account  of  the  estate.  An- 
other was,  to  make  them  show  the  amount  of  partnership  property 
which  belonged  to  decedent,  and  the  particulars  as  to  the  manner 
of  disposing  thereof,  and  the  expenses  of  closing  the  partnerehip 
affiiirs,  instead  of  merely  returning  the  general  result  as  netting 
•1,295.47.     So,  too,  instead  of  the  general  return  of  $3,578.75 

for  rents  for  the  first  term  of months,  the  petitioners  are  entitled 

to  an  account  of  the  items  making  up  that  general  result. 

It  was  not  the  intention  of  this  Court  to  require  that  which  had 
once  been  properly  passed  on  to  be  reopened.     With  regard  to  the 
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amount  paid  for  the  purchase  of  an  *ad verse  claim  to  the  real  estate 
held  as  tenants  in  common  bj  Medin  and  Milinovich  the  deceased, 
we  will  repeat :  as  the  executor  chose  to  compromise  this  suit  and 
buy  in  the  outstanding  title  without  asking  leave  of  the  Probate 
Court,  (which  was  the  only  legal  course  he  could  have  taken  as 
executor)  he  must  be  deemed  to  have  acted  in  that  purchase  not 
as  executor,  but  as  a  tenant  in  common.  Having  then  purchased 
in  the  estate  as  a  tenant  in  common,  his  purchase  inures  to  the 
benefit  of  all  his  cotenants  unless  they,  upon  a  proper  offer  made 
to  them,  refuse  to  sanction  the  purchase  and  contribute  their  share 
of  the  purchase  or  compromise  money.  We  have  already  said  this 
is  a  matter  which  cannot  be  settled  in  a  Probate  Court.  The  par- 
ties must  either  settle  this  matter  between  themselves,  or  resort  to 
the  equity  side  of  the  Court  to  settle  the  difficulty. 

It  is  claimed  that  petitioners  have  ratified  this  purchase  by 
accepting  the  rents,  etc.  We  can  see  no  evidence  of  ratification 
in  this.  Respondents  came  into  possession  of  one-third  of  the 
estate  as  representatives  of  deceased.  They  can  no  more  deny 
the  title  of  deceased  than  a  tenant  can  deny  the  title  of  his  land- 
lord. Upon  the  mere  ipse  dixit  of  the  executors  or  their  coun- 
sel that  the  adverse  title  bought  in  is  a  better  one  than  that 
under  which  they  formerly  held,  the  executors  cannot  retain  the 
share  of  rents  belonging  to  the  deceased.  But  we  do  not  under- 
stand that  petitioners  wish  to  renounce  the  benefit  of  the  pur- 
chase. They  seem  willing  to  pay  their  portion  of  the  purchase 
money.  The  dispute  is  as  to  what  was  legitimately  paid.  The 
amount  paid  to  the  real  holders  of  the  adverse  title  is  not  ques- 
tioned. Petitioners  only  question  the  propriety  of  large  payments 
made,  as  they  claim,  unnecessarily,  if  made  at  all,  to  parties  who 
neither  had  nor  claimed  to  have  any  tiUe  to  the  property.  The 
Probate  Court  can  neither  investigate  the  facts  as  to  whether 
these  outside  payments  were  or  were  not  made,  and  if  made, 
whether  made  rightfully  or  without  necessity  and  wrongfully.  If 
the  parties  cannot  settle  this  matter  between  themselves,  it  must 
be  settled  in  another  Court.  In  the  meantime  the  rents  must  be 
accounted  for  by  the  executors. 

This  Court  ordered  the  interest  items  to  be  struck  out,  because 
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it  18  unlawful  for  an  executor  (unless  authorized  by  will)  to  borrow 
money  for  an  estate.  No  state  of  proof  could  have  justified  the 
allowance  of  these  items,  therefore  they  were  improperly  allowed ; 
and  that  is  one  of  that  class  of  errors  which  the  Court  may  correct 
before  final  decree. 

Counsel  complain  that  whilst  the  Court  fails  to  find  fraud  against 
the  executor,  it  still  uses  many  expressions  calculated  to  place  him 
before  the  community  in  a  very  unfavorable  light.  The  Court,  in 
its  opinion,  did  intend  to  refrain  from  any  expression  of  opinion  as 
to  the  charge  of  fraud,  but  at  the  same  time  intended  to  express  in 
language  not  to  be  misunderstood  its  disapproval  of  the  reckless 
and  wasteful  manner  in  which  this  estate  was  managed,  the  utter 
disregard  of  law  shown  in  every  step  of  the  management,  from  the 
death  of  the  deceased  to  the  commencement  of  this  proceeding.  It 
is  the  intention  of  this  Court,  so  far  as  in  its  power,  to  put  a  stop  to 
the  waste  and  destruction  of  the  estates  of  deceased  persons ;  and 
we  shall  not  hesitate  to  express  our  views  of  the  law  because  it  may 
injure  the  feelings  of  some  executor  or  administrator  who  thinks 
that  he  is  only  following  the  common  custom  of  the  country,  and 
therefore  perfectly  justifiable  in  squandering  the  estate  that  may 
come  to  his  hands. 

We  again  repeat  what  we  said  in  our  former  opinion :  that  ex- 
travagance, waste  and  mismanagement  of  an  estate  afibrd  the  same 
ground  for  removal  of  an  executor  as  absolute  fraud. 

A  rehearing  is  denied,  but  the  judgment  is  so  modified  as  to 
direct  the  Court  below  to  conform  in  its  future  proceedings  to  the 
views  as  expressed  in  the  former  opinion,  and  as  modified  in  this 
response  to  the  petition  for  a  rehearing. 
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MARY   ANN   REED,   Respondent,    v.    AUGUSTUS  ASH 
ET  AL.,  Appellants. 

Are  the  sureties  on  a  Constable's  bond  liable  for  a  trespass  committed  by  him 
under  color  of  process  ?  And  il'  so,  is  the  liability  primary,  or  are  they  only 
answerable  after  the  liability  of  the  Constable  has  been  fixed  by  judgment  ? 

When  R  loaned  money  to  M  for  the  purchase  of  cattle,  with  an  agreement  that 
R  was  to  have  a  lien  on  all  the  cattle  purchased  until  her  loan  was  repaid,  this 
does  not  vest  any  title  to  the  cattle  in  R,  as  they  are  purchased.  Her  lien  in 
such  case  could  only  be  made  good  by  taking  possession  before  attachment  by 
other  creditors. 

Appealed  from  the  First  Judicial  District  Court,  Hon.  Caleb 
BuRBANK,  presiding. 

W.  0.  Wallace^  for  Appellants. 

Our  statute  does  not  authorize  the  bringing  of  any  suit  on  a 
Constable's  bonds:  consequently,  whatever  are  the  liabilities  of  the 
Constable  and  sureties,  are  fixed  by  the  rules  of  the  common  law. 

The  sureties  m  the  bond  only  undertake  that  the  oflScer  will 
faithfully  perform  the  duties  of  his  office.  They  do  not  undertake 
to  indemnify  those  against  whom  the  officer  has  no  process,  that  he 
will  not  trespass  on  their  property. 

The  complaint  in  this  case  avers  a  general  property  in  plaintiff, 
but  does  not  show  either  the  possession  or  right  of  possession  in 
plaintiff  when  the  alleged  trespass  was  committed.  McMillan  may 
have  had  a  special  property  in  the  articles  sold  subject  to 
execution. 

I  find  cases  cited  where  officers  have  been  sued  in  trespass, 
trover  and  replevin,  for  property  seized  under  color  of  office,  and 
upon  recovery  of  judgment  and  failure  to  make  the  same  the  sure- 
ties have  been  held  liable.  But  I  find  no  reported  case  where  an 
officer  and  his  sureties  have  been  held  liable  in  an  action  of  this 
kind  on  the  official  bond. 

The  lien  of  plaintiff,  although  good  as  to  McMillan,  was  void  as 
to  creditors,  because  the  possession  of  the  property  remwned  with 
McMillan. 

Pitzer  ^  Keyset^  for  Respondent. 
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The  action  was  brought  properly  on  the  official  bond,  without 
any  previous  action  against  the  officer.  (  Van  Pelt  v.  Littler ,  14 
Cal.  196.) 

The  allegation  of  title  in  the  plaintiff,  and  that  her  property  was 
taken  and  sold  to  satisfy  an  execution  against  McMillan,  was  suffi- 
cient.    No  averment  of  possession  was  necessary. 

Opinion  by  Beatty,  C.  J.,  Lbwis,  J.,  concurring. 

This  was  an  action  brought  by  plaintiff  against  the  defendant 
Ash  and  his  sureties  on  a  Constable's  bond.  The  substance  of  the 
complaint  is,  that  Ash  having  in  his  hands  process  legally  issued 
against  one  McMillan  had,  whilst  acting  under  color  of  such  pro- 
cess, seized  and  sold  three  yoke  of  oxen,  the  property  of  plaintiff; 
that  this  unlawful  seizure  of  the  property  of  plaintiff,  under  color 
of  process,  was  a  breach  of  his  official  bond,  whereby  he  and  his 
sureties  became  liable  to  plaintiff  for  the  damages  resulting  from 
the  unlawful  seizure. 

The  defendants  justified  under  the  suit,  and  alleged  the  property 
to  be  that  of  defendant  in  execution,  McMillan.  The  cause  was 
tried  before  a  jury,  and  they  found  for  the  plaintiff. 

The  defendants  gave  notice  of  motion  for  a  new  trial,  and  made 
the  statement  and  motion  in  due  time.  The  Court  below  overruled 
the  motion,  and  defendants  appeal. 

The  first  point  made  by  defendants  is,  that  plaintiff  has  mistaken 
her  remedy.  That  the  act  of  the  Constable,  if  unlawful,  was  sim- 
ply a  trespass  against  the  plaintiff,  and  her  remedy  was  only  by 
trespass  or  trover  against  the  Constable.  That  if  the  sureties  were 
liable  at  all,  it  was  not  a  primary  liability,  but  one  which  could  only 
arise  after  judgment  against  the  Constable  in  trespass  or  trover, 
and  an  inability  to  make  the  judgment  by  execution.  Upon  this 
point  the  authorities  are  certainly  contradictory,  and  for  this  case 
it  is  not  necessary  to  decide  the  point.  The  evidence  was  totally 
insufficient  to  sustain  the  verdict.  The  facts,  as  shown  by  the  plain- 
tiff's own  testimony,  were  these :  About  the  sixteenth  of  October, 
1865,  plaintiff  loaned  McMillan  |200,  at  an  interest  of  two  per 
cent,  per  month.  On  the  28th  of  October,  she  loaned  him  $800 
or  $350  more,  (she  says  $350,  McMillan  says  $300)  on  condition 
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that  McMillan  should  lay  out  the  money  in  cattle,  and  give  them 
to  her  as  security  for  the  money  loaned.  On  the  same  day  McMil- 
lan bought  one  yoke  of  cattle  and  returned  to  plaintiflF  $200  of  the 
borrowed  money.  On  the  twenty-ninth,  he  again  got  the  $200  which 
he  had  returned  the  evening  before,  and  with  that  and  $100  borrowed 
from  another  source,  bought  a  wagon  and  two  more  yoke  of  cattle. 
Neither  of  these  purchases  were  made  by  McMillan  in  person. 
The  first  yoke  of  cattle  was  bought  by  a  man  named  Amett,  who 
was  in  McMillan's  employ.  McMillan  gave  him  the  money  to 
buy  them.  He  knew  nothing  of  where  the  money  came  from.  He 
acted  solely  as  the  agent  of  McMillan.  He  took  the  bill  of  sale 
in  his  own  name,  but  delivered  that  and  the  cattle  to  McMillan.  A 
man  named  Coughlin,  also  in  the  employ  of  McMillan,  bought  the 
other  two  yoke  of  cattle  and  the  wagon  for  McMillan.  McMillan 
furnished  him  $200  of  the  money,  telling  him  he  got  it  of  Mrs. 
Reed,  (the  plaintiff)  and  Coughlin  says  the  other  $100  he  himself 
advanced.  After  the  cattle  and  wagon  were  all  purchased, 
McMillan  showed  them  to  plaintiff,  and  said  to  her  "  they  were  her 
property  until  I  paid  her."  The  plaintiff  herself  gives  the  fol- 
lowing account  of  the  transaction :  "  I  know  McMillan  and  Cough- 
lin. I  let  McMillan  have  $350  on  the  28th  of  October,  1865. 
I  let  him  have  $200  the  next  day.  He  returned  $200  of  the 
$350  the  first  night.  He  said  he  wanted  to  buy  some  cattle.  I 
gave  him  the  money  on  the  conditions  that  he  gave  me  the  cattle  for 
security.  He  bought  cattle,  and  in  a  day  or  two  bought  two  yoke 
of  cattle,  and  afterwards  showed  me  the  three  yoke  of  cattle  and 
a  wagon,  and  said, '  Look  at  your  property.'  "  From  that  time 
until  the  cattle  were  seized  by  the  Constable  for  the  debt  of 
McMillan,  they  were  exclusively  under  the  control  of  McMillan, 
his  employes,  or  persons  whom  he  took  in  temporarily  as  partners. 

Respondent  contends  that  this  shows  a  purchase  of  the  cattle  by 
McMillan  as  the  agent  of  the  plaintiff;  that  the  title  of  the  cattle 
when  purchased  vested  in  plaintiff,  and  that  there  was  only  a  con- 
tract between  plaintiff  and  McMillan  allowing  him  to  buy  the  cat- 
tle when  he  got  the  money  to  do  so. 

We  cannot  view  the  contract  in  that  light  if  we  are  to  believe 
either  McMillan  or  the  plaintiff.     They  both  speak  of  the  transac- 
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tion  as  a  loan.  The  plaintiff  says  she  loaned  the  money  on  the 
condition  that  McMillan  would  give  her  "  the  cattle  for  security.'* 
Now,  if  the  cattle  were  hers  when  purchased,  how  could  McMillan 
give  them  to  her  as  security  ? 

Had  Mrs.  Reed  furnished  money  to  McMillan  to  buy  cattle  for 
her  J  with  a  distinct  agreement  that  McMillan  might  use  the  cattle 
with  the  privilege  of  buying  them  at  any  time  he  got  the  money, 
such  contract  would  not  have  been  affected  by  the  Statute  of 
Frauds.  The  possession  of  McMillan  would  not  have  been  incon- 
sistent with  the  title  of  plaintiff.  Had  the  cattle  died,  the  loss 
would  have  been  hers.  No  debt  would  have  existed  in  such  case 
from  McMillan  to  her.  But  the  actual  contract  proved  was  far 
different.  The  proof  as  made  by  the  pU^intiff  herself  is,  that  she 
loaned  the  money.  She  did  not  buy  the  cattle,  but  merely  had  a 
verbal  contract  with  McMillan  that  he  should  give  her  security  on 
the  cattle.  This  was  a  good  contract  as  between  them ;  and  if  the 
cattle  had  been  delivered  to  plaintiff  under  this  contract,  and  she 
had  retained  the  possession,  at  any  time  before  levy,  that  posses- 
sion would  have  protected  her.  But  until  there  was  an  actual 
dehvery  under  her  contract,  she  had  no  security  which  would  avail 
against  an  attaching  creditor.  Nor,  if  there  had  been  an  actual 
delivery,  would  her  security  have  held  good  one  hour  longer  than 
she  retained  possession. 

The  Court  below  seems  to  have  formed  its  instructions  on  the  theory 
that  if  the  money  was  loaned  only  on  condition  that  it  should  be 
expended  for  cattle,  and  that  when  the  cattle  were  purchased  that 
plaintiff  should  have  a  lien  on  them,  she  would  have  the  same 
right  to  the  cattle  that  she  would  have  had  if  they  had  been 
bought  for  her  ir>  her  name,  and  with  a  mere  contract  on  her  part 
to  sell  to  McMillan  in  the  event  of  his  being  able  and  willing  to 
buy.  This  was  certainly  an  erroneous  view  of  the  case.  The 
making  of  an  agreement  before  the  loan  of  the  money  for  security 
on  the  cattle  was  no  more  effectual  to  secure  the  plaintiff  than  the 
execution  of  a  mortgage  after  the  purchase  would  have  been.  If 
tiiey  were  McMillan's  cattle,  in  order  to  secure  plaintiff  she  must 
have  obtained  possession  before  any  other  lien  attached.  It  is  not 
pretended  she  had  any  possession  when  they  were  attached. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
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L.  FEUSIER   BT    AL.,   Respondents,   v.   R.    G.    SNEATH, 

Appellant. 

Parol  evidence  cannot  be  heard  to  prove  that  a  bill  of  sale,  (under  seal)  absolute  on 
its  face,  was  intended  merely  as  an  assignment  in  trust  for  the  benefit  of 
grantor's  creditors,  unless  in  case  of  fraud  or  mistake. 

Parol  evidence  that  an  absolute  deed  for  land  was  intended  as  a  deed  in  trust  for 
grantor's  creditors,  is  liable  to  two  objections :  first,  the  same  as  that  in  regard 
to  the  bill  of  sale  under  seal ;  second,  it  would  be  establishing  a  trust  by  parol, 
which  is  in  violation  of  the  6th  section  of  the  Statute  of  Frauds  of  California, 
where  the  land  is  located. 

If  the  bill  of  sale  and  conveyance  of  the  land  were  procured  by  fraudulent  repre- 
sentations that  they  would  be  held  in  trust  for  all  the  creditors,  these  fraudu- 
lent representations  might  be  proved,  and  a  trust  would  thereby  be  established. 

In  an  ccjuity  case,  this  Court  may  order  the  proper  decree  to  be  entered  in  the  Court 
below  without  the  formality  of  a  new  trial. 

Upon  Keiiearino. — The  unsupported  testimony  of  one  of  the  contracting  parties  to 
a  sealed  instrument  can  in  no  case  be  sufficient  to  establish  fraud  in  proving 
the  execution  of  the  instrument. 

The  rule  that  an  Appellate  Court  will  not  disturb  the  judgment  of  a  nui  prius 
Court  founded  on  the  verdict  of  a  jury  where  there  is  conflicting  testimony,  has 
no  application  to  Chancery  cases  tried  without  a  jury.  More  especially  is 
this  the  case  when  all  the  important  testimony  is  contained  in  depositions. 
This  Court  is  as  competent  to  determine  the  weight  and  effect  to  be  given  to 
written  testimony  as  the  Court  below. 

To  prove  that  a  deed,  absolute  on  its  face,  w^as  given  as  a  deed  in  trust,  is  not  to  prove  a 
new  and  distinct  contract,  but  is  to  vary  and  contradict  the  terms  of  the  deed. 

The  rule  that  a  deed,  absolute  on  its  face,  may  be  proved  to  have  been  given  as  a 
mortgage,  is  an  exception  to  the  general  rule,  rests  on  peculiar  reasons,  and 
the  proof  to  be  introduced  is  of  a  peculiar  nature. 

Courts  of  Equity  may  inquire  into  the  objects  which  induced  parties  to  enter  into 
contracts,  and  may  prevent  a  fraudulent  use  being  made  of  them. 

When  there  is  an  attempt  to  show  that  the  object  of  a  deed  is  different  from  that 
expressed  on  its  face,  the  proof  must  be  clear  and  conclusive ;  and  there  must 
also  be  satisfactory  evidence  that  one  of  the  parties  has  committed,  or  is  at- 
tempting to  commit  some  fraud,  before  the  Court  will  inte'rfere. 

Appealed  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  presiding. 

HiUyer  ^  Whitman^  for  Appellant,  made  the  following  points  : 

1st.  The  Court  should  have  sustained  the  demurrer,  because  the 
complaint  shows  no  assent  to  the  assignment  by  plaintiffs,  and  no 
demand  until  after  distribution.     (2  Story's  Eq.,  Sec.  1036,  a.) 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  121 

Feusier  v.  Sneath. 

2d.  The  Court  erred  in  its  judgment  for  the  same  reason.  If 
the  assignment  was  as  claimed  by  plaintiff,  it  was  revocable  by 
Bolan  k  Sneath  until  distribution  had  been  made  ;  unless  the  cred- 
itors assented,  and  unless  the  assignee  acted  as  directed,  no  such 
revocation  was  had,  and  therefore  the. distribution  became  absolute. 
(2  Story's  Eq.,  Sec.  1036,  5.) 

3d.  The  gist  of  the  complaint  is  the  conversion  of  moneys  by  de- 
fendant. There  is  no  conflict  of  evidence  on  this  point.  All  moneys 
coming  into  the  hands  of  defendant  were  paid  out  by  him.  There- 
fore, plaintiffs  should  not  have  recovered,  and  the  Court  erred  in  so 
adjudging. 

4th.  The  findings  of  fact  of  the  Court  are  not  warranted  by  the 
evidence  or  pleadings,  or  either. 

6th.  If  there  was  any  such  agreement  as  claimed  by  the  plaintiffs 
it  was  in  parol,  and  therefore  void.  (Statutes  1861,  Sees.  70-71.) 
The  Court  erred  in  not  ruling  out  all  testimony  on  this  point ;  in 
not  granting  a  nonsuit ;  in  considering  such  testimony,  and  in  its  find- 
ings and  judgment. 

W.  i.  Hoover  ^  F.  W.  Cole,  for  Respondents,  made  the  follow- 
ing points : 

1.  The  assent  of  creditors  to  an  assignment  is  presumed  until  the 
contrary  is  shown.  The  complaint  states  that  demand  was  made  of 
defendant  after  the  proceeds  of  the  sale  were  collected  and  a  divi- 
dend declared.  (Burrill  on  Assignments,  308-317  and  326; 
Brooks  V.  Marburt/,  11  Wheaton,  78  ;  Nicoll  v.  Mumford,  4  John. 
Ch.  522.)  As  to  the  question  of  demand,  see  Burrill  on  Assign- 
mentSy  482  and  624. 

2.  It  was  unnecessary  to  allege  in  the  complaint  that  the  assign- 
ment was  not  revoked.  That  is  a  matter  which  defendant  should 
set  up  in  his  answer  as  a  defense,  and  both  the  pleadings  and  the 
testimony  in  the  case  show  the  assignment  never  was  revoked. 

3.  The  gist  of  the  complaint  is  to  recover  the  proportionate  share 
of  the  plaintiflb  and  their  assignors  in  the  proceeds  of  the  sales  of 
the  property  assigned  and  withheld  from  them  by  the  defendant. 
(Burrill  on  Assignments,  639,  and  cases  cited.) 

9 


Digitized  by 


Google 


122  SUPREME  COURT  OF  NEVADA,  1867. 

Feusier  v.  Sneath. 

4.  The  Statutes  of  1861,  cited  by  appellant's  counsel,  are  not 
applicable  to  the  case  at  bar. 

1.  Sec.  71  of  the  Act  of  1861  concerning  conveyances,  reads : 
"  Every  grant  or  assignment  of  any  existing  trust  in  lands,  goods, 
etc.,  shall  be  void,  etc."  There  is  no  grant  or  assignment  of  an 
existing  trust  in  this  case.     (Browne  on  Statute  of  Frauds,  101.) 

2.  The  statutes  do  not  extend  to  declarations  of  trust  of  personal 
property.  (Story's  Eq.  Jur.,  Sec.  972 ;  WiUard's  Eq.  413  ;  HiU 
on  Trustees,  57 ;  Oraf/  v.  Thompson^  1  Johns.  Ch.  82 ;  Bay  v. 
Both,  18  N.  Y.  R^p.  448.) 

3.  The  statutes  have  no  reference  to  trusts  created  by  the  opera- 
tion of  law.  (4  Kent's  Com.  305  ;  Hill  on  Trustees,  69 ;  JEhr- 
risan  v.  McMenomy,  4  Edwards  Ch.  251 ;  Letcher  v.  Letcher* s 
Eeirs,  4  J.  J.  Marshall,  590 ;  Soaford  v.  Mervin,  5  Barb.  57.) 

4.  The  transfer  of  the  property  assigned  was  made  in  writing, 
and  the  declaration  of  trust  by  parol.  (Burrill  on  Assignments, 
83-89, 139-229,  and  cases  cited ;  1  Greenleaf 's  Ev.  375 ;  Lewi% 
V.  Qrayy  1  Mass.  Rep.  297  ;  McRea  v.  Purmort,  16  Wend. 
475.) 

5.  The  defendant  in  his  answer  admits  the  trust.  (2  Pidge, 
177.) 

5.  The  judgment  of  the  Court  below  is  warranted  by  the  evidence, 
and  should  be  affirmed.  The  testimony  in  the  Court  below  was 
somewhat  conflicting,  but  this  Court  will  not  review  conflictmg  testi- 
mony. 

Opinion  by  Beattt,  C.  J.,  Lewis,  J.,  concurring. 

The  plaintiffs  filed  a  complaint  in  the  nature  of  a  bill  in  equity, 
setting  up  substantially  the  following  state  of  facts :  In  November, 
1864,  James  Bolan  &  Co.,  being  merchants,  either  insolvent  or  in 
failing  circumstances,  made  an  assignment  to  defendant,  one  of 
their  creditors,  of  all  their  effects.  In  January  following  James 
Bolan,  to  carry  out  the  purpose  of  the  assignment,  executed  a  deed 
to  defendant  for  a  piece  of  real  estate  in  California.  Said  assign- 
ment was  made  in  trust  that  defendant  would  sell  the  property. 
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etc.,  and  pay  all  the  creditors  of  Bolan  &  Co.  pro  rata,  Plaintifis 
further  aver  that  defendant  accepted  the  trust,  and  at  the  time  of 
the  creation  of  the  trust  plaintifis  and  their  assignors  were  among 
the  creditors  of  Bolan  &  Co.,  to  the  extent  of  over  two  thousand 
dollars.  That  defendant  went  on  to  sell  and  collect  the  assets  of 
Bolan  &  Co.,  and  declared  a  dividend  among  the  creditors.  That 
after  the  dividend  was  declared  plaintiff  had  notified  defendant  of 
his  claims,  and  demanded  his  share  of  the  dividends ;  but  defendant 
had  refused  to  pay  the  same,  and  had  fraudulently  converted  plain- 
tiff's share  to  his  own  use,  etc.,  etc.  Defendant  denies  that  he 
ever  received  any  assignment  of  the  effects  of  Bolan  &  Co.,  other- 
wise than  as  an  absolute  sale  and  delivery.  He  denies  the  existence 
of  any  such  trust  as  is  alleged  in  the  complaint ;  denies  that  the  con- 
veyance of  the  California  property  was  in  furtherance  of  any  such 
trust  as  alleged  in  the  complaint.  He  denies  that  he  took  or  held 
the  property  in  trust,  as  alleged  in  the  complaint. 

Defendant,  after  these  denials,  goes  on  to  give  his  own  version  of 
the  transaction.  He  says  that,  being  the  largest  creditor  of  Bolan 
&  Co.,  and  knowing  their  embarrassed  circumstances,  he  proposed 
to  th*e  other  creditors  to  assign  their  claims  to  him  for  collection. 
The  following  named  creditors  did  assign  theirs  as  specified  : 

M.  Wertheimer $    68  65 

John  Naglee 447  02 

M.  Evans 24  75 

W.  L.  Ross 87  91 

SuUivan  &  Cashman 2,096  80 

J.  H.  Cutter 683  23 

G.  Venard 175  00 

Defendant's  claim 2,591  02 

Total 16,174  28 

With  these  claims  in  hand  he  proceeded  to  negotiate  with  James 
Bolan  &  Co.  for  the  purchase  of  their  stock  of  goods,  etc. ;  did 
make  a  purchase ;  and  transferred  to  Bolan  &  Co.  a  suflBcient 
amount  of  these  claims,  receipted  in  full,  to  cover  the  purchase. 

He  further  says,  aft«r  this  transaction  was  completely  closed, 
and  the  goods,  etc.,  in  his  possession,  he  proposed  to  the  present 
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plaintiff  and  his  assignors  that  they  should  also  assign  their  claims 
to  him,  and  he  would  do  his  best  to  collect  them.  That  they  de- 
clined because  Bolan  had  some  property  in  Virginia  which  had  not 
been  sold  or  assigned,  and  plaintiff  and  other  Virginia  creditors 
hoped  to  mak^  their  debts  out  of  this  property.  Defendant  then 
entered  into  further  negotiations  with  Bolan  to  get  other  security 
for  the  balance  of  claims  in  his  hands.  That  Bolan,  being  influ- 
enced by  plaintiff,  refused  to  enter  into  further  negotiations,  and  he 
then  attached  the  California  property.  After  the  attachment,  Bolan 
deeded  him  the  California  property  at  a  price  much  above  its  value. 
Defendant  realized  from  the  personal  property,  chose  in  action,  and 
the  California  real  estate  $4,346.54,  which  he  distributed  pro  rata 
among  the  claims  assigned  to  him. 

These  assigned  claims  he  receipted  in  full  and  handed  over  to 
Bolan,  who  received  them  as  full  consideration  for  what  he  had  sold 
or  assigned  to  defendant.  The  case  came  on  for  trial,  and  the 
plaintiff  first  introduced  the  following  instrument : 

"  Know  all  men  by  these  presents,  that  we,  James  Bolan  &  Co., 
of  Virginia  City,  State  of  Nevada,  merchants,  for  and  in  consider- 
ation of  the  sum  of  fifty-four  hundred  and  twenty-five  dollars,  to  us 
in  hand  paid  by  R.  G.  Sneath,  of  San  Francisco,  California,  at  and 
before  the  sealing  and  delivery  of  these  presents,  the  receipt  where- 
of is  hereby  acknowledged,  have  bargained,  sold,  and  delivered, 
and  by  these  presents  do  bargain,  sell,  and  deliver  unto  the  said  R. 
G.  Sneath,  all  the  goods,  wares,  merchandise,  chattels,  and  effects 
mentioned  and  described  in  the  schedule  hereunto  annexed  and 
marked  A,  contained  in  the  brick  store,  corner  of  B  and  Union 
Streets,  Virginia  City,  together  with  the  book  accounts,  notes,  safes, 
horses  and  wagons,  and  all  other  personal  property,  whether  men- 
tioned in  the  above  schedule  A  or  not.  To  have  and  to  hold  the 
said  goods  and  property  unto  the  said  R.  G.  Sneath,  his  executors,, 
administrators,  and  assigns,  to  his  and  their  own  proper  use  and 
benefit  forever;  and  we,  the  said  James  Bolan  &  Co.,  for  ourselves 
and  heirs,  executors,  and  administrators,  will  warrant  and  defend 
the  said  bargained  goods  and  property  unto  the  said  R.  G.  Sneath, 
his  executors,  administrators,  and  assigns,  from  and  against  all  per- 
sons whomsoever. 
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"  In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  seventeenth  day  of  November,  1864. 

"Jambs  Bolan  &  Co.     [Seal.] 
"J.  E.  Smith."  [Seal.] 

Then  the  plamtiff  offered  in  evidence  the  deposition  of  J.  E. 
Smith.  Before  the  deposition  was  read,  the  defendants  made  the 
following  objection  to  it : 

"  Defendant  objects  to  all  testimony,  and  all  that  class  of  testi- 
mony in  the  said  deposition  in  relation  to  a  parol  trust,  as  incom- 
petent and  irrelevant :  first,  because  it  varies  the  contents  of  a 
written  instrument;  and  secondly,  because  under  the  statutes  of  this 
State  there  can  be  no  such  thing  as  a  trust  under  parol  constituting 
a  parol  trust  outside  of  a  written  agreement." 

They  also  made  the  same  objections  to  the  deposition  of  James 
Bolan. 

The  depositions  were  read,  and  the  Court  below  seems  to  have 
been  guided  almost  exclusively  by  the  testimony  contained  in  these 
two  depositions  in  the  conclusions  at  which  it  arrived. 

Whether  the  depositions  should  have  been  read  or  not,  is,  we 
think,  rather  problematical.  If  read,  it  could  only  be  for  one  pur- 
pose, and  that  to  establish  fraud  on  the  part  of  the  defendant  in 
procuring  the  bill  of  sale,  above  quoted.  No  evidence  can  be  ad- 
mitted for  the  purpose  of  engrafting  a  parol  trust  upon  an  instru- 
ment which  purports  to  be  an  absolute  gift  (except  in  case  of  fraud 
or  mistake).  (See  Hill  on  Trustees,  page  60.)  Here  was  an 
absolute  bill  of  sale  of  certain  chattels.  "  To  have  and  to  hold  the 
said  goods  and  property  unto  the  said  R.  G.  Sneath,  his  executors, 
administrators,  and  assigns,  to  his  and  their  own  proper  use  and 
benefit." 

To  attempt  to  prove  that  these  goods,  etc.,  were  assigned  in  trust 
for  the  purposes  claimed  by  plaintiff,  is  simply  to  attempt  to  con- 
tradict every  material  portion  of  the  bill  of  sale.  Such  evidence 
was  wholly  inadmissible.  The  depositions  objected  to  attempt  to 
prove  a  parol  agreement,  simultaneous  with  the  bill  of  sale,  that  the 
goods  were  to  be  disposed  of  and  the  proceeds  held  for  ^ro  rata  dis- 
tribution amongst  all  the  creditors  of  Bolan  &  Co. 

The  evidence,  so  far  as  it  relates  to  the  bill  of  sale,  was  objection- 
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able,  not  because  of  anything  in  our  Statute  of  Frauds,  but  because 
it  was  in  violation  of  an  established  common  law  rule  that  you  can- 
not contradict,  vary,  or  explain  a  deed  by  parol  evidence. 

In  regard  to  real  estate  deeded  in  California,  there  would  be  two 
objections  to  admitting  parol  evidence  to  show  it  was  deeded  in 
trust.  The  one,  the  same  as  that  to  the  bill  of  sale ;  the  other,  it 
would  be  in  direct  conflict  with  the  sixth  section  of  the  Statute  of 
Frauds  of  California  (fifty-fifth  section  of  our  Act  in  regard  to  Con- 
veyances) to  permit  a  trust  in  lands  to  be  established  by  parol.  If, 
however,  the  defendant,  by  fraudulently  promising  to  hold  the 
proceeds  of  these  goods  for  distribution  pro  rata  among  all  the 
creditors,  obtained  this  bill  of  sale  and  conveyance  of  the  California 
real  estate,  then  the  law  would  hold  him  as  a  trustee  for  those  for 
whose  benefit  Bolan  and  his  partner  supposed  they  were  making  the 
sale  and  conveyance. 

If  then  the  evidence  to  which  we  have  alluded  was  admissible,  it 
was  only  so  to  prove  fraud.  Fraud  is  not  properly  set  up  in  the 
complaint ;  indeed,  the  complaint  is  perhaps  equally  defective  in 
other  respects.  But  if  the  evidence  made  out  a  case  of  any  kind 
for  the  plaintiflfe,  we  would  probably  send  it  back  with  leave  to 
amend.  We  will  then  examine  the  evidence  and  give  to  it  that 
consideration  to  which  it  would  be  entitled  if  the  complaint  was 
properly  drawn  to  meet  the  evidence. 

In  our  opinion,  the  evidence  utterly  fails  to  show  fraud.  The 
first  contract  and  bill  of  sale  were  made  in  San  Francisco.  No  one 
was  present  but  Bolan,  the  defendant,  defendant's  clerks  and  a 
Mr.  Sullivan,  who  was  one  of  the  defendant's  assignors.  Of  all 
those  who  were  present,  Bolan  alone  is  called  on  by  the  plainti&  to 
prove  the  circumstances  of  the  transaction.  He  states  the  trans- 
action in  such  a  way  as  to  present  the  conduct  of  the  defendant  in 
a  very  unfavorable  light.  If  we  were  to  take  all  Bolan  says  bs 
strictly  true,  perhaps  we  would  be  forced  to  the  conclusion  that  the 
conduct  of  the  defendant  was  fraudulent,  and  be  compelled  to  hold 
that  there  was  a  resulting  trust  arising  from  that  fraudulent  conduct 
in  favor  of  plaintiff".  But  there  is  not  a  particle  of  evidence  cor- 
roborating the  statement  of  Bolan.  His  statement  directly  contra- 
dicts the  written  and  sealed  instrument  which  he  executed.     What 
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Bolan  said  to  his  partner  Smith,  in  Virginia,  after  he  had  executed 
the  instrament  in  San  Francisco,  is  certainly  entitled  to  no  consid- 
eration. Defendant  had  nothing  to  do  with  that  Bolan  may  have 
made  any  number  of  false  statements  to  Smith,  and  that  could  not 
affect  defendant,  if  he  had  nothing  to  do  with  his  statements. 

Defendant  himself  is  called  as  a  witness ;  his  statement  accords  with 
and  does  not  contradict  the  writing.    He  produces  the  written  mem- 
orandum of  Bolan,  showing  that  according  to  Bolan's  own  estimate 
the  firm  was  insolvent ;  but  that  Bolan's  individual  property,  which 
was  nearly  all  in  Virginia  City,  would  more  than  pay  all  debts  left 
unpaid  after  the  firm  assets  were  exhausted.     The  defendant  says 
that  whilst  he  took  the  bill  of  sale  to  secure  the  debts  he  then 
represented,  to  wit :  his  own  debt  and  some  San  Francisco  debts 
wMch  were  assigned  to  him,  and  which  he  immediately  receipted 
and  handed  over  to  Bolan,  he  did  agree  that  if  Bolan  would  assign 
to  him  his  individual  property  in  Virginia,  he  would  act  as  the 
common  agent  of  all  the  creditors,  and  divide  the  proceeds  pro  rata 
among  them  all.     The  testimony  abundantly  proves  that  he  did 
attempt  to  carry  out  this  agreement.     He  tried  to  get  the  Virginia 
claims  assigned  to  him.     This,  one  of  the  plaintiffs,  L.  Feusier, 
proves.     And  the  reason  why  the  Virginia  creditors  would  not 
assign  to  him  was,  that  they  were  in  doubt  as  to  whether  they  would 
do  best  to  assign  their  claims  to  defendant  or  to  look  to  the  indi- 
ndual  property  of  Bolan.     Under  the  law  as  it  then  stood,  the 
Virginia  creditors  could  have  attached  Bolan's  property,  whilst  the 
San  Francisco  creditors  could  not.     Now,  it  is  rather  improbable 
that  Sneath,  representing  at  the  time  the  San  Francisco  creditors, 
and  those  only,  would  have  taken  property  confessedly  insufficient 
to  pay  the  debts  of  Bolan  &  Co.,  and  receipted  those  debts  in  full, 
which  he  then  represented,  and  at  the  same  time  agreed  to  divide 
what  he  had  with  the  Virginia  creditors,  leaving  Bolan's  individual 
property  untouched.     Bolan  represented  his  Virginia  property  as 
more  than  adequate  to  pay  all  his  Virginia  debts.     Sneath,  gov- 
erned by  these  representations,  was,  of  course,  willing  to  take  all 
the  property,  and  let  all  the  creditors  come  in  pro  rata. 

Sneath's  testimony  is  not  only  sustained  by  the  bill  of  sale,  but  in 
reality  by  all  the  surrounding  circumstances.     If  the  facts  stated 
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in  a  sealed  instrument  may  be  contradicted  and  the  deed  set 
aside  and  declared  void  merely  on  the  testimony  of  one  of  the  con- 
tracting parties,  who  says  the  facts  did  not  exist  as  stated  in  the 
instrument,  then  there  is  no  safety  in  entering  into  contracts. 

In  this  case,  there  was  no  evidence  justifying  the  Court  below  in 
arriving  at  a  conclusion  that  defendant  held  the  goods  sold  by  Bo- 
lan  &  Co.  in  any  other  way  than  as  the  bill  of  sale  (which  was 
under  seal)  says  they  shall  be  held. 

That  the  defendant  did  in  good  faith  try  to  carry  out  his  agree- 
ment to  get  Bolan  to  assign  the  Virginia  property  to  him,  and  did 
try  to  get  the  Virginia  claims  all  assigned  to  himself,  is  beyond 
question.  Both  Feusier  and  Forestill,  who  are  interested  in  those 
claims,  admit  they  were  solicited  to  assign  their  claims  and  failed 
to  do  so.  They  hesitated  about  doing  so  until  Bolan's  Virginia 
property  had  all  disappeared  or  been  swallowed  up  in  some  way. 
Some  of  the  Virginia  creditors  did  assign,  and  defendant  let  them 
in  for  a  pro  rata  dividend.  Had  the  present  plaintifis  done  the 
same  thing,  they  would  probably  have  fared  the  same.  Had  the 
Virginia  claims  been  promptly  transferred  to  Sneath,  he  might 
have  attached  Bolan's  property  then,  if  he  had  refused  to  make 
the  assignment. 

The  plaintiffs  seem  to  have  lost  their  debts  by  hesitation  and 
delay.  We  see  no  evidence,  except  the  insufficient  testimony  of 
Bolan,  to  prove  fraud  or  misconduct  on  the  part  of  Sneath. 

This  is  an  equity  case,  and  as  such  it  is  within  the  province  of 
this  Court,  in  a  proper  case,  to  direct  what  decree  shall  be  entered 
in  the  Court  below.  As  in  this  case  there  is  not  the  slightest  doubt 
what  the  decree  should  have  been,  or  what  it  ought  to  be,  without 
putting  the  parties  to  the  expense  of  a  new  trial,  we  will  finally 
dispose  of  the  case. 

The  judgment  of  the  Court  below  must  be  reversed,  and  a  judg- 
ment for  costs  entered  in  favor  of  defendant ;  and  the  Court  below 
is  so  directed. 
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RESPONSE   TO   PETITION   FOR  REHEARING. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

The  petition  for  rehearing  is  principally  devoted  to  a  review  of  the 
evidence.  In  this  review  counsel  attempt  to  show  some  discrepan- 
cies between  the  answer  of  defendant,  Sneath,  and  his  testimony  on 
the  stand. 

Admitting  the  discrepancies  to  be  as  great  and  irreconcilable  as 
counsel  claim — even  admitting  that  the  discrepancies  in  defendant's 
answer  and  evidence  were  so  great  as  totally  to  discredit  him — ^it 
would  not,  in  our  opinion,  alter  the  result  in  this  case. 

If  two  parties  should  contract,  under  seal,  and  one  of  these  parties 
should  attempt  to  show  fraud  in  procuring  his  signature  to  the  deed 
by  his  own  simple  testimony,  unsupported  by  circumstances,  and  the 
other  party  to  the  deed  should  deny  all  fraud  or  imposition,  we 
doubt  if  any  Court  would  be  justified  in  setting  aside  such  deed, 
although  the  plaintiff  might  be  a  man  of  the  highest  standing,  and 
the  defendant  the  greatest  criminal  in  the  community. 

But  we  do  not  agree  with  counsel  in  the  estimate  which  should 
be  put  on  Sneath's  testunony.  The  most  apparent  discrepancy 
in  the  answer  and  testimony  of  Sneath  is  in  regard  to  the  claims  he 
had  assigned  to  him  before  he  entered  into  negotiations  with  Bolan. 
He  swears  in  his  answer  that,  with  claims  in  hand  to  the  amount  of 
$6,178.28,  including  his  own,  he  entered  into  negotiations  with 
Bolan,  purchased  the  goods  from  him,  and  receipted  claims  to  the 
amount  of  $5,422.  In  his  testimony,  it  turns  out  that  the  claims  in 
his  hands  at  that  time  amounted  to  only  $5,549.05,  exclusive  of 
interest,  which  perhaps  would  have  added  some  hundreds  more  to 
the  amount.  Subsequently  there  were  four  small  claims  assigned 
to  him,  which  in  the  aggregate  amounted  to  $627.66.  Now  it  ap- 
pears to  us,  the  having  stated  in  his  answer  that  all  these  claims  were 
m  hand  when  he  entered  into  negotiations,  shows  only  negligence 
and  want  of  care  in  making  his  statement.  It  does  not  indicate  any 
intention  to  falsely  represent  the  facts,  for  he  would  have  made  just 
as  strong  a  case  for  himself  if  he  had  said  he  entered  into  the  nego- 
tiation with  claims  on  hand  to  the  amount  of  $5,549  as  he  does  by 
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saying  the  claims  amounted  to  $6,178.28.  In  his  answer  he  seems 
carelessly  to  have  included  in  the  amount  of  accounts  alleged  to  have 
been  in  his  possession  when  the  negotiation  commenced  four  small 
accounts,  which  were  subsequently  assigned  him.  But  it  seems 
clear  that  he  had  in  his  hands,  at  the  commencement  of  the  nego- 
tiation with  Bolan,  accounts  to  an  amount  greater  than  the  consid* 
ei*ation  mentioned  in  the  bill  of  sale.  Counsel  point  out  some  other 
apparent  discrepancies,  which  we  think  equally  unimportant.  The 
bill  of  sale  declares  that  the  sale  was  made  "  to  have  and  to  hold  the 
said  goods  and  property  unto  the  said  R.  G.  Sneath,  his  executors, 
administrators  and  assigns,  to  his  and  their  own  proper  use  and 
benefit  forever."  Now,  if  the  goods,  etc.,  were  assigned  to  pay 
only  such  claims  as  were  then  assigned  to  Sneath,  it  was  legally  for 
"  his  own  proper  use  and  benefit,"  for  these  claims  were  legally 
his.  But  if  the  assignment  was  generally  for  the  benefit  of  all 
Bolan  &  Co.'s  creditors,  then  it  was  not  for  the  "  proper  use  and 
benefit  of  Sneath." 

To  make  this  an  assignment  in  trust,  it  was  necessary  to  contra- 
dict the  deed.  This  could  not  be  done  directly  by  showing  that  it 
was  the  intention  of  the  parties  that  the  deed,  which  was  absolute 
on  its  face,  should  only  operate  as  an  assignment  in  trust.  But  if  it 
could  be  shown  under  proper  pleadings  that  Sneath  had  induce:! 
Bolan  to  sign  the  absolute  bill  of  sale  hj  fraudulently  representing 
to  him  that  imder  that  bill  of  sale  all  the  creditors  would  be  entitled, 
or  would  be  allowed  to  come  in  for  their  pro  rata  share  of  the  pro- 
ceeds, then  the  law  would  raise  a  trust  in  favor  of  the  other  creditors. 
But,  as  we  have  heretofore  in  efiect  said,  the  sole  testimony  of 
Bolan,  unsupported  by  circumstances,  cannot  establish  that  fraud  in 
the  face  of  his  own  deed,  which  clearly  expresses  the  purpose  for 
which  it  was  given ;  and,  in  opposition  to  the  testimony  of  Sneath, 
who  says  the  deed  was  given  for  the  purposes  mentioned  on  its  face, 
and  utterly  denies  any  promise  on  his  part  to  hold  those  goods  in 
trust  for  any  person;  but, on  the  contrary,  states  positively  he  held 
them  to  satisfy  certain  claims  which  were  legally  his  own,  haWng 
been  assigned  to  him. 

The  only  circumstance  tending  to  corroborate  Bolan  in  his  state* 
ment,  and  which  is  proved  by  another  witness  than  himself,  is  this : 
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his  partner  Smith  says  that  when  Bolan  asked  him  to  sign  the  bill 
of  aaJe,  in  the  presence  of  A.  L.  Edwards,  (Sneath's  agent)  he 
stated  the  assignment  was  made  to  pay  all  the  creditors  pro  rata. 
But  Smith  does  not  even  assert  that  Edwards  heard  this  remark, 
but  admits  Bolan  may  have  taken  him  aside  to  say  this.  Then,  as 
we  said  in  our  original  opinion,  this  is  simply  the  declaration  of 
Bolan,  and  is  entitled  to  very  little,  if  any  weight,  in  supporting  his 
version  of  the  transaction. 

The  rule  that  an  Appellate  Court  will  not  disturb  a  judgment 
founded  on  a  verdict  where  the  testimony  is  conflicting,  does  not 
apply  to  a  Chancery  case  tried  by  the  Court  without  a  jury. 
More  especially,  if  the  finding  of  the  Court  below  is  based  on  testi- 
mony contained  in  depositions,  will  this  Court  look  into  the  testi- 
mony as  if  it  were  an  entirely  new  case.  There  is  no  reason  why 
this  Court  may  not  judge  as  well  as  the  Court  below  of  the  weight 
and  effect  to  be  given  to  depositions. 

To  prove  that  a  deed  absolute  on  its  face  was  given  in  trust  for 
other  purposes  than  those  mentioned  in  the  deed,  is  not  to  prove  a 
new  and  distinct  contract,  but  to  vary  and  contradict  the  terms  of 
the  deed,  which  is  inadmissible. 

There  is  nothing  in  the  case  of  Pierce  v.  Robimon^  13  CaJ,, 
which  conflicts  with  these  views.  That  case  decides,  on  ample 
authority,  that  when  a  deed  is  absolute  on  its  face,  it  may  still  be 
proved  that  the  real  transaction  was  intended  as  a  mortgage  to 
secure  a  debt.  But  these  decisions  are  really  based  on  an  excep- 
tion to,  or  qualification  of,  a  general  rule.  In  such  case,  the 
nominal  vendor  is  allowed  to  show  not  what  was  said '  about  the 
intention  of  the  parties,  the  object  of  the  deed,  etc.,  but  is  allowed 
to  prove  the  distinct  and  substantive  fact  that  he  was  in  debt  to  the 
nominal  vendor  at  the  time  he  made  the  deed,  either  on  some  past 
transaction  or  for  some  credit  given  at  that  time,  and  that  the  debt 
still  exists.  If  these  facts  are  proved,  the  law  declares  that  the 
deed  shall  only  operate  as  a  mortgage.  In  other  words,  the  law 
under  such  curcumstances  ^ves  the  vendor  an  equity  in  spite  of  his 
contract  to  the  contrary. 

But  the  rule  in  regard  to  mortgages  is  peculiar,  and  does  not 
apply  to  other  instruments. 
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That  Courts  of  Equity  may  inquire  into  the  object  which  induced 
parties  to  enter  into  contracts,  and  may  restridn  a  party  from 
making  fraudulent  use  of  a  contract,  we  have  no  doubt.  But  when 
it  is  attempted  to  show  that  the  object  which  induced  the  execution 
of  a  deed  is  wholly  different  from  that  expressed  on  its  face,  then 
the  proof  must  be  clear  and  satisfactory ;  for  the  law  will  presume 
that  the  deed  expresses  the  real  transaction  between  the  parties. 
Not  only  must  it  appear  that  the  deed  was  intended  to  take  effect 
differently  from  what  is  expressed  on  its  face,  but  it  must  appear 
that  one  of  the  parties  is  making  some  fraudulent  use  of  the  deed, 
before  a  Court  of  Equity  can  interfere  in  the  matter.  Under  all 
ordinary  circumstances,  when  a  man  deliberately  enters  into  a  con- 
tract under  seal,  he  must  abide  by  the  letter  of  the  deed.  If  it 
could  have  been  shown  here  by  competent  proof  that  Sneath  induced 
Bolan  to  make  this  absolute  bill  of  sale  by  promising  to  hold  the 
goods  in  trust  for  all  the  creditors,  and  that  he  afterwards  converted 
the  goods  to  his  own  exclusive  use,  this  would  have  been  fraud.  A 
trust  would  have  arisen  in  favor  of  other  creditors  of  Bolan,  and 
relief  might  have  been  granted.  But  the  evidence  offered  was 
wholly  insufficient  to  establish  these  facts  in  opposition  to  the  force 
of  the  deed. 

A  rehearing  is  denied. 


LUCINDA    ALCALDA,    Appellant,    v.    HERMAN    MO- 
RALES, Respondent. 

Where  a  bond  is  drawn  up  in  California,  and  there  signed  and  sealed  by  one 
obligor,  and  then  sent  to  this  State  to  be  signed  and  sealed  by  the  remaining 
obligor,  the  finishing  act  in  the  execution  of  the  bond  having  been  done  in  thus 
State,  it  must  be  held  in  regard  to  the  Statute  of  Limitations  as  a  bond  exe- 
cuted in  this  State,  and  not  in  another  State. 

The  terms  and  form  of  a  bond  having  been  previously  assented  to,  and  the  con- 
sideration paid  by  the  obligee,  it  must  be  considered  as  having  been  delivered 
as  soon  as  placed  in  any  public  conveyance,  or  in  the  hands  of  any  person  to 
be  delivered  to  the  obligee. 
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Where  the  vendee  of  goods,  in  consideration  of  the  sale,  undertakes  to  pay  cer- 
tain debts  to  the  creditors  of  the  vendor,  this  is  not  undertaking  to  answer  for 
the  debt  or  default  of  another,  but  only  to  pay  his  own  debt  in  a  particular 
manner. 

Appeal  from  the  First  Judicial  District  Court,  Storey  County, 
Hon.  Richard  Ristnq,  presiding. 

Pitzer  ^  KeyseVn  for  Appellant. 

It  was  error  to  compel  plaintiff  to  introduce  note  of  Ramirez  & 
Arrieta.  This  was  a  new  debt  to  plaintiff,  and  on  a  new  consider- 
ation.    The  old  note  could  cut  no  figure  in  the  case. 

Admitting  the  note  from  Ramirez  &  Arrieta  was  barred  by  the 
Statute  of  Limitations,  that  was  no  bar  to  the  separate  and  distinct 
undertaking  of  defendant  to  pay  this  debt  to  plaintiff.  (  Whiting 
V.  Clark,  17  Cal.  407;  Lord  v.  Morris,  18  Cal.  490.)  Ramirez 
&  Arrieta  did  not  choose  to  avail  themselves  of  the  Statute  of 
limitations,  but  placed  goods  in  the  hands  of  defendant  to  pay  the 
debt  of  plaintiff. 

Defendant  having  received  the  consideration  to  pay  this  debt, 
cannot  set  up  the  statute,  which  has  only  run  in  favor  of  the  origi- 
nal obligees. 

The  advertisement  of  dissolution,  etc.,  which  was  signed  by  de- 
fendant, was  a  writing  sufficient  to  take  this  case  out  of  the  oper- 
ation of  the  Statute  of  Limitations,  when  taken  in  connection  with 
the  oral  proof  offered  by  the  appellant,  and  the  Court  erred  in 
rejecting  that  proof. 

The  final  act  in  the  execution  of  this  note  having  been  performed 
m  this  State,  it  must  be  treated  as  a  domestic  note,  and  it  was  not 
barred  by  the  Statute  of  Limitations.  (^Bead  v.  Edwards,  2  Not. 
262.) 

Aldrich  ^  DeLong,  for  Respondent. 

The  note  from  Ramirez  &  Arrieta  was  the  foundation  of  this 
whole  claim,  and  was  therefore  properly  required  to  be  introduced. 

The  proof  only  shows  that  defendant  undertook  to  pay  the  debts 
of  Ramirez  &  Co.:  it  is  not  sufficient  to  show  a  special  undertaking 
to  pay  this  particular  debt.     Being  only  a  general  undertaking  to 
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pay  the  debts  of  the  late  firm  of  Ramirez  &  Co.,  defendant  could 
avail  himself  of  every  defense  of  which  that  firm  could  have  availed 
itself. 

The  question  as  to  whether  this  note  shall  be  treated  as  a  do- 
mestic note,  or  one  made  out  of  the  State,  depends  on  when  the 
note  was  delivered.  The  note  being  dated  and  made  payable  in 
California  is^  prima  facie^  a  California  note.  There  is  no  proof  to 
overcome  this  prima  facie  evidence  of  its  being  a  California  note. 
It  is  proved  that  one  of  the  makers  signed  it  in  California,  but 
there  is  no  proof  as  to  where  or  how  it  was  delivered,  consequently 
the  note  must  be  treated  as  its  face  would  indicate  it  to  be,  a  Cali- 
fornia note. 

There  was  no  privity  of  contract  between  plaintiff  and  defendant, 
and  therefore  this  action  cannot  be  maintained. 

This  is  an  attempt  to  make  defendant  answerable  for  the  debt  of 
another,  without  any  written  evidence  of  a  promise  to  pay,  and  is 
therefore  within  the  Statute  of  Frauds,  and  the  promise  is  void. 

Opinion  by  Bbatty,  C.  J.,  Lewis,  J.,  concurring. 

The  facts  presented  in  this  case  are  as  follows  :  In  the  month 
of  December,  1864,  Jos6  Ramirez  and  Jesus  Arrieta  were  doing 
business  as  partners  in  Virginia  City,  Nevada  Territory,  under  the 
style  of  Ramirez  &  Co.  Ramirez  went  to  Sacramento,  California, 
to  borrow  money  for  their  business.  He  negotiated  a  loan  with 
the  plaintiff.  The  following  instrument  was  drawn  up  in  Sacra- 
mento: 

"  Sacramento  City,  Dec.  13, 1864. 
$500.  Eight  months  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  to  Lucinda  Alcalda  or  order  the  sum 
of  five  hundred  (f  500)  dollars  in  gold  coin  of  the  United  States  of 
America,  at  her  dwelling  house  in  the  city  of  Sacramento,  Califor- 
nia, with  interest  thereon  in  gold  coin  aforesaid  at  the  rate  of  two 
per  cent,  per  month  fi:om  date  until  paid.  The  interest  to  be  paid 
monthly  in  advance. 

.    10  cent    )  J^SB  Ramirez,    [l.s.] 

tu.8.8tamp.|  JeSUS  ArRIETA.     [L.S.]" 

Ramirez  signed  it  in  Sacramento  and  obtained  the  money.     The 
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instrument  was  then  sent  to  Vir^nia  City,  executed  by  Arrieta 
and  returned  to  plaintiff. 

In  October,  1865,  the  present  defendant  bought  out  the  inter- 
est of  Arrieta,  which  was  one-half,  in  the  firm  of  Ramirez  &  Co., 
and  as  part  consideration  of  that  purchase  assumed  to  pay  half  the 
debts  of  the  old  firm,  among  which  was  this  obligation  to  plaintiff. 
The  business  was  continued  in  the  name  of  Ramirez  &  Co.  In 
October,  1866,  defendant  bought  out  Ramirez,  and  as  part  of  the 
consideration  assumed  to  pay  all  the  debts  of  Ramirez  &  Co., 
among  which  was  this  obligation  to  plaintiff.  Soon  after  the  defend- 
ant became  sole  successor  to  the  business  of  Ramirez  &  Co.,  plain- 
tiff demanded  payment  of  her  obligation,  and  upon  refusal  on  his 
part  to  pay,  she  brought  this  suit. 

The  foregoing  facts  being  proved  on  the  trial  of  the  case, 
defendant  moved  to  strike  out  the  testimony  in  regard  to  his  having 
assumed  to  pay  all  the  debts  of  Ramirez  &  Co.,  because  it  was 
seeking  to  make  him  responsible  for  the  debt  of  another,  when  the 
evidence  of  such  promise  was  not  contained  in  any  writing.  This 
the  Court  refused  to  do.  Then  upon  the  close  of  the  testimony 
the  defendant  moved  for  a  nonsuit  on  the  ground  that  the  debt 
from  Ramirez  &  Arrieta  was  barred  by  the  Statute  of  Limitations, 
which  motion  was  sustained.  The  plaintiff  moved  for  a  new  trial 
on  a  proper  statement  of  the  case,  and  now  appeals  to  this  Court 
from  the  order  of  the  Court  below  overruling  that  motion. 

Respondent  in  this  Court  attempts  to  sustain  the  action  of  the 
Court  below,  on  three  principal  grounds.  His  first  proposition  is 
that  he  did  not  assume  to  pay  this  particular  debt,  but  all  the  debts 
of  Ramirez  &  Co.,  and  that  a  fair  construction  of  such  a  contract 
is  nothing  more  than  an  undertaking  to  pay  all  the  debts  for  which 
Ramirez  &  Co.  were  legally  bound,  which  would  not  include  debts 
barred  by  the  Statute  of  Limitations ;  that  this  debt  was  so  barred. 

Whether  the  defendant  was,  under  the  contract  proved,  bound 
to  pay  a  debt  of  Ramirez  &  Co.  for  which  they  themselves  were 
not  legally  holden,  owing  to  the  running  of  the  Statute  of  Limita- 
tions, it  is  perhaps  not  worth  while  to  inquire.  This  debt,  it  appears 
to  US,  was  not  barred  by  the  statute.  The  obligation  given  for  the 
money  is  under  seal.     One  of  the  parties  executed  the  instrument 


Digitized  by 


Google 


186  SUPREME  COURT  OF  NEVADA,  1867. 

Alcalda  v.  Morales. 

by  attaching  his  name  and  seal  in  the  State  of  California ;  the 
other  attached  his  name  and  seal  in  Nevada.  It  could  not  be  held 
to  be  an  executed  instrument  until  the  last  seal  was  attached. 
That  was  the  completion  of  the  instrument.  In  contemplation  of 
law  an  instrument  cannot  be  said  to  be  made  or  executed  until 
completed.  After  the  complete  execution  of  an  instrument  it  is 
still  not  binding  until  delivered.  Our  Statute  of  Limitations  apply- 
ing to  instruments  made  out  of  the  State,  says :  "  Obtained,  exe- 
cuted or  made  out  of  this  Territory." 

Now,  the  question  is,  could  this  obligation  be  said  to  have  been 
obtained,  exeaited  or  made  out  of  the  State  of  Nevada  ?  It  cer- 
tainly was  not  executed  out  of  the  State,  for  the  final  act  which 
consummated  the  bond  was  done  in  Virginia.  But  even  after  exe- 
cuted, it  perhaps  is  not  properly  made  until  it  is  delivered.  It 
certainly  has  not  the  binding  effect  of  a  bond  or  deed  until  deliv- 
ered. But  it  seems  to  us  the  delivery  of  this  bond  must  be  held  to 
have  been  made  in  Nevada.  It  was  written  in  California,  and 
signed  by  one  of  the  obligors  there.  The  money  was  loaned  or 
advanced  before  the  bond  was  finally  executed.  The  execution 
was  consummated  in  Virginia  by  the  second  obligor  signing  and 
sealing  it  there.  After  being  signed  and  sealed  by  the  second 
obligor  it  was  sent  to  the  obligee  in  Sacramento.  It  would  seem  that 
the  moment  the  obligors  gave  it  out  of  their  hands  (which  was  at 
Virginia)  this  made  it  a  delivery.  Usually,  a  bond  must  be  ac- 
cepted by  the  obligee  before  the  delivery  is  completed ;  but  where 
the  obligee  has  paid  the  consideration  for  a  bond  already  drawn  up, 
which  is  to  be  executed  and  sent  to  him,  we  think  there  is  a  clear 
agreement  to  accept  that  bond  when  executed,  and  the  delivery  and 
acceptance  both  date  from  the  moment  that  the  bond  is  delivered 
by  the  obligor  to  some  person  or  pubhc  conveyance  to  be  taken  to 
the  obligee.  If  this  bond  was  sent  by  mail  or  express,  we  think 
the  delivery  should  be  held  to  have  been  made  when  it  was  depos- 
ited in  the  office  for  transmission.  If  sent  by  an  individual,  the 
bearer  must  be  treated  as  the  agent  of  the  obligee  to  accept  the 
bond.  In  this  view  of  the  case,  the  delivery  took  place,  according 
to  the  testimony,  in  the  City  of  Virginia,  in  this  State.  The  bond, 
then,  was  not  at  the  trial  of  this  case  barred  by  the  Statute  of 
Limitations. 
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The  respondent,  in  undertaking  to  pay  all  the  debts  of  Ramirez 
&  Co.  in  consideration  of  the  purchase  he  was  making,  did  not 
promise  to  answer  for* the  "  debt,  default  or  miscarriage  of  another," 
but  only  agreed  to  pay  his  own  debt  in  a  particular  manner.  He 
owed  a  certain  amount  to  Ramirez,  and  instead  of  paying  that 
amount  to  the  party  from  whom  he  purchased,  he  agreed  to  pay 
the  same  amount  to  a  third  party,  to  whom  the  vendor  was  indebted. 

"  The  special  promise  to  answer  for  the  debt,  default  or  miscar- 
riage of  another,"  spoken  of  in  the  statute,  is  a  promise  in  the 
nature  of  a  guarantee,  and  has  no  application  to  a  case  of  this 
kind.  The  contracts  of  respondent,  by  which  he  first  undertook  to 
pay  one-half  of  the  debt  due  to  plaintiff,  and  then  to  pay  the  other 
half,  were  contracts  with  which  plaintiff  had  nothing  to  do.  It  is, 
therefore,  reasonably  objected  that  plaintiff,  having  had  no  connec- 
tion with  these  contracts,  cannot  now  maintain  any  action  thereon 
for  want  of  privity.  Perhaps  if  we  were  to  follow  the  strict  prin- 
ciples and  analogies  of  the  common  law,  we  would  be  forced  to 
come  to  this  conclusion. 

In  the  English  Courts  there  have  been  many  conflicting  decisions 
on  this  point.  Some  of  the  older  cases  hold  that  if  A  received 
something  of  value  from  B,  in  consideration  of  which  he  promised 
to  pay  a  certain  sum  to  C,  C  might  maintain  an  action  on  such 
promise,  although  he  had  no  agency  in  bringing  about  the  promise. 
The  modem  English  decisions,  however,  all  hold  a  contrary  doc- 
trine. They  all  hold  that  a  party  cannot  maintain  an  action  on  a 
contract  made  between  third  parties  for  his  benefit,  where  he  was 
not  privy  to  the  contract — that  is,  where  he  was  not  consulted,  and 
did  not  become  by  his  own  assent  a  party  to  the  contract  when  it 
was  made.  (See  Chitty  on  Contracts,  page  54  et  aeq.,  and  the 
English  authorities  cited  in  his  notes.) 

In  the  United  States,  a  contrary  doctrine  seems  to  be  firmly 
established  in  many  of  the  States.  There  seems  to  be  a  decided 
inclination  in  this  country  to  allow  the  party  for  whose  benefit  a 
contract  is  made  to  sue  on  it,  although  he  may  not  have  been  a 
party  assenting  when  the  contract  was  made.  This  rule  seems  to 
be  the  most  convenient  one,  as  it  frequently  saves  a  multiplicity  of 
actions.  As  it  is  sustained  by  ample  authority,  and  we  can  see  no 
10 
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possible  evil  to  result  from  it,  we  are  disposed  to  follow  the  Ameri- 
can cases.  (See  1  Parsons  on  Contrstcts,  and  authorities  cited  in 
note  t,  p.  390.) 

The  judgment  of  the  Court  below  must  be  reversed,  and  a  new 
trial  ordered. 


A.  LOCKWOOD,  Respondent,  v.  THOMAS  MARSH,  Appei^ 

LANT. 

When  a  case  comes  up  on  statement  for  a  new  trial  which  has  never  been  set- 
tied  by  the  Court  or  agreed  to  by  the  parties,  this  Court  cannot  look  into  the 
evidence  and  other  matters  set  out  in  the  statement ;  it  will  be  confined  to  an 
examination  of  the  judgment  rolL 

When  A  engages  B  to  furnish  money  and  buy  up  a  mortgage  against  A,  with 
an  agreement  that  A  will  execute  a  new  mortgage  to  secure  the  money  ad- 
vanced, and  after  the  purchase  of  the  old  mortgage  by  B,  A  refuses  to  execute 
a  new  one  to  secure  the  money  advanced,  B  may  foreclose  and  enforce  the 
old  mortgage. 

Appealed  from  the  First  Judicial  District  Court,  Hon.  Richard 
Rising,  presiding. 

Aldrich  ^  DeLong^  for  Respondent. 

The  statement  never  having  been  settled  bj  the  Court  or  agreed 
to  by  the  parties,  the  Court  can  only  look  to  the  judgment  roll  and 
findings  which  support  the  judgment. 

W.  T.  Barbour  and  L.  JS.  Bulkeley,  for  Appellant. 

The  respondent  never  having  proposed  any  amendments  to  ap- 
pellant's statement,  it  is  deemed  an  admitted  statement,  and  no 
certificate  of  the  Court  is  required. 

Opinion  by  Lewis,  J.,  Bbatty,  C.  J.,  concurring. 

The  appeal  in  this  case  is  taken  from  the  order  of  the  District 
Court  refusing  a  new  trial,  and  also  from  a  decree  of  foreclosure 
rendered  in  favor  of  the  plaintiff.  But  as  the  statement  on  motion 
for  new  trial  was  never  settled  by  the  Judge  below,  nor  agreed  to 
by  counsel,  it  is  urged  on  behalf  of  respondent  that  this  Court  can 
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review  no  errors  except  those  which  may  appear  in  the  judgment 
roll ;  that  if  no  error  is  apparent  from  that,  the  decree  should  be 
affirmed.  There  is  certainly  no  doubt  upon  that  point.  Section 
195  of  the  Civil  Practice  Act  explicitly  declares  that  "  such  state- 
ment, when  containing  any  portion  of  the  evidence  of  the  case,  and 
not  agreed  to  by  the  adverse  party,  shall  be  settled  by  the  Judge 
upon  notice."  There  is  no  evidence  in  the'  record  before  us  that 
the  statement  prepared  to  be  used  on  motion  for  new  trial  was  ever 
agreed  to  by  the  adverse  party,  or  settled  by  the  Judge.  Nor  can 
we  determine  from  the  record,  whether  the  Court  below  acted  upon 
or  considered  the  statement  in  overruling  the  motion.  The  state- 
ment not  being  agreed  to  or  settled  by  the  Judge  as  the  law  re- 
quires, and  there  being  no  statement  on  appeal,  this  Court  is  limited 
in  its  review  to  those  errors,  if  there  be  any,  which  may  appear  on 
the  judgment  roll.  To  extend  our  inquiries  beyond  that,  and  to 
pass  upon  questions  not  raised  upon  the  judgment  roll,  would  be  a 
clear  violation  of  the  section  of  the  Practice  Act  above  referred  to. 
If  therefore  the  pleadings  are  suflScient,  and  the  decree  is  not  ir- 
consistent  with  them,  and  is  supported  by  the  findings,  it  must  be 
affirmed. 
The  bill  is  filed  for  the  purpose  of  obtaining  a  decree  of  fore- 
I  closure  of  a  mortgage  executed  by  the  defendant  to  the  assignor  of 

the  plaintiff.  No  question  is  made  as  to  its  sufficiency,  and  we  are 
fully  satisfied  that  it  contains  all  the  necessary  allegations.  The 
defendant's  answer  admits  the  execution  and  delivery  of  the  note 
and  mortgage,  but  denies  that  they  were  ever  assigned  to  the 
plaintiff,  or  that  he  is  the  owner  or  holder  thereof,  or  that  he  is 
indebted  to  the  plaintiff  therefor  in  the  sum  claimed  in  the  com- 
plaint, or  any  other  sum  whatever.  Then  follows  a  detailed  state- 
ment of  the  manner  in  which  the  plaintiff  obtained  possession  of 
the  note  and  mortgage  sued  on,  the  substance  of  which  is  that  he 
was  employed  by  the  defendant  to  pay  the  note  and  to  have  the 
mortgage  canceled :  that  after  making  such  payment,  the  note  and 
mortgage  were  delivered  to  him,  but  that  instead  of  delivering  them 
to  the  defendant,  he  claims  to  be  the  owner,  and  brings  suit  upon 
them. 
The  findings  of  the  Judge  below,  however,  exhibit  a  case  differ- 
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ing  very  materially  from  that  presented  by  the  answer.  By  his 
findmgs  of  fact,  which  are  as  follows,  we  must  be  governed  in  the 
disposition  of  this  appeal : 

First,  "  That  the  defendant  made,  executed  and  delivered  the 
note  and  mortgage  set  forth  and  described  in  the  complaint ;  that 
the  same,  at  the  time  of  the  trial  of  this  action,  was  unpaid,  with  the 
exception  of  the  sum  of  five  dollars  paid  thereon  by  the  said  defend- 
ant to  plaintiff;  that  said  mortgage  is  and  constitutes  a  valid  and 
existing  lien  upon  the  real  property  described  in  said  lien." 

Second.  "  That  the  said  note  was  indorsed  by  the  payee  thereof, 
and  sold  and  delivered  with  the  mortgage  to  the  plaintiff,  who  is 
now  the  owner  and  holder  thereof,  and  the  sum  of  two  hundred 
and  thirty  dollars  is  due  thereon  from  the  defendant." 

The  substance  of  the  third  finding  is,  that  the  defendant  re- 
quested the  plaintiff  to  purchase  the  note  and  mortgage  in  question, 
and  agreed  with  him  that  if  he  would  do  so,  he,  defendant,  would 
make,  execute  and  deliver  to  him  a  new  note  and  a  mortgage  upon 
the  premises  covered  by  the  old  mortgage ;  and  further  promised  to 
pay  to  the  plaintiff  interest  on  the  sum  of  money  so  paid  out  by  him 
at  the  rate  of  three  per  cent,  per  month.  That  after  plaintiff  had 
purchased  the  note  and  mortgage,  and  received  an  assignment 
thereof,  the  defendant  refused  and  has  ever  since  refused  to  exe- 
cute and  deliver  to  the  plaintiff  the  new  note  and  mortgage  as 
agreed  upon,  and  that  the  defendant  has  not  paid,  and  that  he  re- 
fuses to  pay  the  sum  of  money  expended  in  the  purchase  of  the 
note  and  mortgage  upon  which  this  suit  is  brought ;  that  the  de- 
fendant is  indebted  to  the  plaintiff  on  the  note  and  mortgage  set  out 
in  the  complaint  in  the  sum  of  $230,  with  interest  thereon  at  the 
rate  of  three  per  cent,  per  month  since  the  26th  day  of  September, 
A.D.  1865. 

Whether  these  findings  of  fact  are  supported  by  the  evidence,  is 
a  question  which  cannot  be  determined  upon  in  this  appeal ;  they 
are  not  inconsistent  with  the  issues  raised  by  the  pleadings,  and  are 
fully  sufiicient  to  sustain  the  decree  of  foreclosure  and  sale  which 
was  rendered  upon  them. 

The  Court  finds  the  execution  and  delivery  of  the  note  and  mort- 
gage to  Kingsbury,  the  purchase  of  the  same  by  the  plaintiff,  and  a 
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regular  assignment  of  them  to  him ;  that  the  plaintiff  is  the  owner 
and  holder  of  them,  and  that  there  is  due  to  him  upon  the  same  the 
sum  of  $230  with  interest. 

Tliese  were  all  the  facts  necessary  to  support  a  decree  in  favor 
of  the  plaintiff.  As  there  appears  to  be  no  error  in  the  judgment 
roll  which  will  authorize  a  reversal,  the  decree  must  be  aflSrmed. 


JOSEPH  O'NEIL,  Respondent,  v.  NEW  YORK  AND  SIL- 
VER PEAK  MINING  COMPANY,  Appellant. 

When  an  application  is  made  for  a  continuance  on  the  ground  of  the  absence  of  a 
witness,  it  is  certainly  in  the  discretion,  if  it  is  not  the  absolute  duty  of  the 
Court  under  our  statute,  to  deny  the  application  when  the  party  opposing  the 
motion  will  admit  that  the  witness,  if  present,  would  swear  to  the  facts  as  set 
out  by  the  party  applying  for  the  continuance. 

It  is  not  error  to  allow  a  witness  to  say  that  defendant's  agent  agreed  to  give  him 
an  order  of  a  certain  character.  To  say  that  the  agent  did  give  him  an  order 
which  he  passed  over  to  another  party,  was  not  proving  the  contents  of  a 
writing  by  parol.  The  witness  did  not  attempt  to  prove  the  contents  of  the 
instrument,  or  even  that  he  had  read  or  knew  its  contents. 

When  A  contracts  to  make  a  certain  number  of  bricks  for  B,  and  deliver  them  to 
him  at  a  certain  price,  B  to  select  the  s^q^  where,  and  the  clajjout  of  jrhich  . 
the  bricks  are  to  be  manufactured :  this  is  a  contract  rather  for  the  manufac-  | 
ture  than  sale  of  brick,  and  does  not  come  within  the  62d  section  of  Act  in  \ 
relation  to  Conveyances,  &c.,  requiring  contracts  for  the  sale  of  goods  to  be 
delivered  in  future  to  be  in  writing. 

Usually  there  is  an  implied  warranty  that  an  article  manufactured  for  a  certain 
purpose  is  fit  for  the  use  intended.  But  if  the  manufacturer  is  controlled  as 
to  the  manner  of  construction  and  the  material  used  by  the  person  ordering 
the  article,  he  is  only  bound  for  skill  and  diligence — he  is  not  responsible  for 
the  result. 

Where  an  affidavit  was  made  on  the  fifth  of  October,  stating  the  necessary  facts  to 
justify  the  issuance  of  an  attachment,  but  was  not  filed  until  the  sixteenth,  on 
which  day  the  attachment  was  issued  :  hcldy  this  was  sufficient  to  justify  the 
issuance  of  the  writ.  It  having  been  shown  that  the  debt  was  past  due  and 
unpaid  on  the  fifth,  the  presumption  of  law  is,  it  still  remained  so  on  the  six- 
teenth, there  being  no  showing  to  the  contrary. 

In  cases  of  doubtful  construction  of  statutes,  the  Courts  will  look  to  the  effect  to 
be  produced  by  one  or  the  other  construction,  and  give  a  statute  such  effect 
as  will  be  most  beneficial. 

Per  Lewis,  J.,  dissenting. — ^The  provisional  remedies  under  our  code  are  in  deroga- 
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tion  of  the  common  law,  and  the  statute  must  be  strictly  followed.  An  affi- 
davit that  a  debt  is  due  eleven  days  before  suit  brought,  is  not  conclusive  that 
it  is  unpaid  at  the  date  of  bringing  the  suit,  and  no  presumption  of  law  can 
be  taken  in  lieu  of  the  positive  proof  required  to  be  offered  by  plaintiff^s  affi- 
davit. 

Appealed  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, Hon.  S.  H.  Chase,  presiding. 

W.  M.  Seawelly  for  Appellant. 

The  attachment  should  have  been  dissolved.  The  affidavit  of 
plaintiff  shows  a  debt  had  been  due  from  defendant  eleven  days 
previous  to  the  issuing  of  the  writ.  It  does  not  show  any  debt 
was  due  when  the  writ  was  issued. 

The  Court  erred  in  refusing  to  grant  a  continuance  to  defendant. 

The  Court  erred  in  refusing  to  strike  out  the  evidence  of  plwn- 
tiff  in  relation  to  a  written  order,  the  order  itself  not  being  pro- 
duced. 

The  testimony  of  Cobb  should  have  been  stricken  out,  because 
he  speaks  of  a  conversation  he  had  with  Catherwood  about  a  con- 
tract he  (Catherwood)  had  made  with  O'Neil.  It  is  not  shown 
that  this  contract  was  one  made  by  Catherwood  on  behalf  of  de- 
fendant. The  evidence  does  not  sustain  the  contract  as  set  forth 
in  the  complaint ;  and  even  if  it  did,  is  not  the  contract  void,  it 
being  a  mere  verbal  contract  for  the  future  delivery  of  goods  ? 

Even  if  a  lawful  agreement  for  the  brick  was  made,  defendant 
was  not  bound  to  accept  a  worthless  article. 

J.  H.  Hardy^  TT.  T.  Gough,  and  Boring  ^  Brovm^  for  Re- 
spondents. 

The  order  of  the  Court  refusmg  to  dissolve  the  attachment  is  not 
an  appealable  order,  nor  can  it  be  reviewed  on  appeal  from  the  final 
judgment,  because  it  does  not  affect  the  merits  of  the  case.  (^Al- 
exander V.  FittB  et  al,  24  Cal.  447.) 

There  is  no  defect  m  the  affidavit  in  this  case.  It  is  not  neces- 
sary the  affidavit  should  be  made  at  the  moment  of  suing  out  the 
writ.     It  is  sufficient  if  made  within  a  reasonable  time  prior  thereto. 

The  continuance  was  refused  in  strict  accordance  with  the  re- 
quirements of  the  statute. 
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The  statement  of  Catherwood  about  the  order  was  properly  ad- 
mitted as  part  of  the  conversation  in  relation  to  the  contract  for 
bricks.  There  was  no  attempt  to  prove  anything  about  the  contents 
of  the  order,  nor  was  it  material  to  know  what  the  order  did  or  did 
not  contain. 

Although  Cobb  in  his  deposition  speaks  of  a  contract  for  brick 
made  with  Catherwood,  yet  other  testimony  shows  it  was  the  con- 
tract made  by  Catherwood  as  agent  of  defendant,  and  therefore 
was  properly  admitted. 

This  was  not  a  contract  to  sell  and  deliver  brick  to  defendant? 
but  a  contract  to  make  brick  at  a  certain  yard  for  defendant. 

The  authorities  make  a  marked  distinction  between  contracts  for 
the  mere  sale  and  delivery  of  goods,  and  contracts  involving  the 
expenditure  of  skill  and  labor  in  making  articles  which  are  the  sub- 
ject of  contract. 

This  latter  class  of  contracts  is  not  within  the  62d  section  of 
the  Act  m  regard  to  Conveyances.  (^Echdburger  v.  McCreely^ 
5  Harr.  &  Johns.  238  ;  Branson  v.  Wimanj  10  Barb.  S.  C.  406 ; 
Doums  et  al.  v.  ifo««,  23  Wend.  270 ;  Sewall  v.  Fitch,  8  Cowen, 
215 ;  Itobertson  v.  VdugTuin,  6  Sand.  1 ;  1  Chitty  on  Contracts, 
411.) 

Opinion  by  Beatty,  C.  J.,  Johnson,  J.,  concurring,  Lewis,  J., 
dissenting. 

The  plaintiff  in  this  case  brought  suit  against  the  defendant,  a 
corporation,  for  the  price  of  certain  brick  alleged  to  have  been 
manufactured  under  the  provisions  of  a  special  contract  with  the 
defendant.  At  the  time  of  bringing  suit  the  plaintiff  also  sued  out 
an  attachment  against  the  defendant's  property.  The  suit  was  com- 
menced, and  the  attachment  sued  out  on  the  sixteenth  of  October, 
1866,  but  the  affidavit  of  indebtedness,  etc.,  had  been  made  on  the 
fifth  of  October,  some  eleven  days  before  the  suit  was  brought. 

The  answer  of  defendant  denies  having  entered  into  the  alleged 
contract,  and  on  the  trial  defendant  also  relied  on  the  62d  section 
of  **  An  Act  in  regard  to  Conveyances,  etc.,"  which  provides  that 
certain  contracts  for  the  sale  of  chattels  shall  be  void,  unless  a  note 
or  memorandum  of  such  contract  shall  be  made  in  writing,  etc. 
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The  defendant  moved  to  quash  the  attachment,  because  it  was 
irregularly  issued  on  affidavit  made  some  eleven  days  before  the 
suit  was  commenced.  This  motion  was  overruled.  The  case  was 
subsequently  tried,  and  plaintiff  had  judgment.  The  defendant 
moved  for  a  new  trial,  and  failing  in  that  motion,  appealed  to  this 
Court  from  the  order  overruling  both  motions,  and  from  the  judg- 
ment. 

When  the  cause  was  called  for  trial,  the  defendant's  attorney 
submitted  an  affidavit  showing  the  absence  of  a  material  witness 
and  what  he  expected  to  prove  by  said  witness.  The  affidavit  was 
sufficient,  so  far  as  regards  diligence,  materiality  and  the  likelihood 
of  the  witness  being  present  within  thirty  days,  the  time  for  which 
a  continuance  was  asked.  The  plaintiff  consented  to  admit  the 
absent  witness  would  swear  to  the  facts  stated  in  the  affidavit  for 
continuance.  Upon  this  admission,  the  Court  refused  a  continu- 
ance, to  which  ruling  defendant  excepted. 

We  think,  under  the  statute,  the  Court  certainly  had  the  discre- 
tion, if  it  was  not  an  absolute  duty,  to  deny  the  continuance  under 
this  state  of  facts. 

The  next  point  made  by  defendant  is,  that  the  Court  refused  to 
strike  out  a  part  of  plaintiff's  testimony,  in  which  he  states  the 
contents  of  a  certain  written  order  (the  order  itself  not  being  pro- 
duced) given  by  the  managing  agent  of  the  corporation  to  him. 

There  is  no  foundation  for  this  exception.  The  testimony  of 
plaintiff  is,  that  the  agent  offered  to  give  him  an  order  of  a  certain 
character ;  that  he  took  it  and  passed  it  to  a  certain  party.  He 
did  not  attempt  to  state  the  contents  of  the  order.  It  could  not 
be  inferred  from  the  evidence  that  he  ever  read  the  order.  But 
the  order  was  of  no  consequence,  and  whatever  its  contents,  it  did 
not  affect  the  case  in  any  way. 

The  evidence  of  W.  A.  B.  Cobb  was  confirmatory  of  that  of  the 
plaintiff,  and  contradictory  of  that  of  Catherwood,  a  witness  for  de- 
fendant, and  therefore  was  properly  received  by  the  Court. 

The  contract,  as  alleged  and  proved,  was  not  a  contract  for  the 
sale  of  brick,  but  a  contract  for  the  manufacture  of  brick  for  the 
defendant  at  a  place  and  out  of  clay  selected  by  defendant's  agent. 
This  case  does  not  come  within  the  provisions  of  the  62d  section 
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of  our  Act  in  regard  to  Conveyances,  etc.,  which  requires  contracts 
for  the  sale  of  goods  to  be  delivered  in  future  to  be  in  writing. 
There  has  been  considerable  conflict  of  decisions  as  to  whether  a 
certain  class  of  cases  should  be  treated  as  contracts  of  sale  or  con- 
tracts for  the  manufacture  of  certain  articles.  For  instance,  if  a 
miller,  engaged  regularly  in  the  manufacture  of  flour,  should  con- 
tract to  deUver  the  next  hundred  barrels  of  flour  he  may  manufac- 
ture, it  is  rather  difScult  to  determine  whether  such  a  contract  is  to 
be  treated  as  a  contract  to  manufacture  one  hundred  barrels  of 
flour  or  a  contract  to  sell  one  hundred  barrels.  Probably,  if  the 
contract  did  not  induce  any  change  in  the  conduct  of  the  miller, 
but  he  merely  proceeded  with  his  regular  business,  intending,  under 
his  conU*act,  to  deliver  or  sell  the  first  product  of  his  mill,  this 
should  be  treated  as  a  sale,  because  the  manufacturer  has  not 
changed  his  condition,  business  or  circumstances  on  account  of  the 
contract.  But  if  he  had  contracted  to  manufacture  and  deliver 
some  peculiar  article  out  of  the  regular  routine  of  his  business — 
for  instance,  a  hundred  barrels  of  kiln-dried  com  meal,  requiring 
the  parchaae  of  new  material  and  the  introduction  of  new  appli- 
ances for  the  drying  of  the  corn,  this  undoubtedly  would,  under  all 
the  decisions,  be  held  a  contract  not  merely  for  the  sale  but  rather 
for  the  manufacture  of  the  com  meal,  and  not  within  the  statute. 
So  too  this  contract  to  manufacture  brick,  not  at  a  regular  brick- 
yard of  plaintiff's,  but  at  a  spot  selected  by  defendant,  was  a  con- 
tract not  of  sale  but  of  manufacture. 

The  fact  that  plaintiff  placed  in  the  kiln  more  brick  than  would 
fill  his  contract,  made  no  difference.  The  main  object  and  motive 
of  the  plaintiff  was,  if  we  are  to  believe  his  testimony,  to  carry  ojit 
his  contract.  His  having  made  more  brick  than  his  contract  called 
for,  whether  it  was  for  the  purpose  of  being  sure  to  have  enough  to 
fulfill  the  contract,  or  for  the  purpose  of  sale  to  others,  could  make 
no  difference. 

That  part  of  Catherwood's  testimony  which  related  to  a  difficulty 
between  plaintiff  and  Dr.  Portz  about  fire  brick  was  properly  ex- 
cluded.    It  has  nothing  to  do  with  this  case. 

As  a  general  rule,  when  a  person  undertakes  to  manufacture  an 
article  for  a  given  purpose,  there  is  an  implied  warrantee  that  it 
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will  answer  the  purpose  for  which  it  is  manufactured.  But  when 
the  party  for  whom  an  article  is  manufactured  directs  the  mode  of 
construction,  or  the  material  out  of  which  the  article  is  to  be  made, 
the  workman  is  only  responsible  for  skill  on  his  part.  He  is  not 
responsible  for  %  defect  in  material ;  or  the  result  of  methods  of 
construction  which  he  does  not  control.  In  this  case  the  same  tes- 
timony which  sustains  the  contract  shows  that  the  place  of  manu- 
facture, and  the  clay  out  of  which  the  brick  were  to  be  made,  was 
selected  by  the  defendant's  agent.  If,  then,  the  brick  made  were 
worthless  for  the  purpose  intended,  the  workman  was  not  responsi- 
ble, unless  for  some  fault  on  his  part.  Nothing  was  attempted  to 
be  shown  on  this  head.  There  is  no  complaint  that  the  brick  were 
not  well  made,  but  merely  that  they  were  worthless  as  fire  brick. 
This  was  most  probably  the  result  of  the  character  of  the  clay  used, 
and  not  of  defective  manufacture. 

The  instruction,  that  if  the  jury  believed  the  brick  were  worth- 
less they  should  find  for  defendant,  was  properly  refused  for  several 
reasons.  First — There  was  not  a  particle  of  proof  to  show  that 
they  were  worthless  for  ordinary  purposes.  Second — It  was  not  by 
any  means  satisfactorily  proved  that  the  bricks  were  ever  expected 
or  intended  to  be  fire  bricks  by  the  contracting  parties,  and  if  they 
were,  it  was  not  shown  that  the  failure  in  this  respect  was  the 
plaintiff's  fault.  The  testimony  of  plaintiff  and  of  Catherwood  are 
at  issue  on  almost  every  point.  If  we  believe  the  plaintiff,  his  case 
was  fully  made  out.  If,  on  the  other  hand,  we  believe  Catherwood, 
plaintiff  had  no  cause  of  action.  Plaintiff  is  certainly  corroborated, 
to  some  extent,  by  the  testimony  of  Cobb.  The  jury  seemed  to 
have  believed  plaintiff,  and  there  is  no  reason  for  disturbing  the 
verdict. 

The  only  remaining  point  to  be  considered  is  the  action  of  the 
Court  below  in  refusing  to  quash  the  attachment.  Our  law  author* 
izes  the  plaintiff  at  the  time  of  issuing  summons,  or  at  any  time 
afterwards,  to  procure  an  attachment  upon  the  filing  of  an  affidavit 
showing  the  existence  of  certain  facts  when  the  attachment  is 
applied  for.  The  question  is,  did  the  affidavit,  filed  on  the  six- 
teenth of  October,  show  the  existence  on  that  day  of  the  debt 
sued  for  ?   Appellant  contends  that  it  did  not.     The  affidavit,  says 
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appellant,  "  only  shows  that  such  a  debt  did  exist  on  the  fifth  of 
October,  the  day  it  was  made."  "  Between  the  fifth  and  the  six- 
teenth it  might  have  been  paid." 

This  is  a  rather  embarrassing  question.  Greenleaf,  in  treating 
on  the  subject  of  legal  presumption,  (see  Vol.  1st.  of  Greenleaf  on 
Evidence,  Sec.  41)  says :  "  When,  therefore,  the  existence  of  a 
person,  a  personal  relation  or  a  state  of  things  is  once  established 
by  proof,  the  law  presumes  that  the  person,  relation  or  state  of 
things  continues  to  exist  as  before,  until  the  contrary  is  shown,  or 
until  a  difierent  presumption  is  raised  from  the  nature  of  the  sub- 
ject in  question."  If  we  are  to  be  guided  by  this  rule,  the  affi- 
davit having  shown  the  debt  to  be  existing  and  past  due  on  the 
fifth  of  October,  the  legal  presumption  would  follow  that  it  remained 
due  on  the  sixteenth  of  October.  If  a  debt  was  shown  to  exist, 
but  not  due,  after  the  day  of  its  falling  due,  there  might  perhaps 
arise  a  legal  presumption  that  the  debtor  had  complied  with  his 
contract  and  paid,  as  per  agreement.  But  when  it  is  once  estab- 
lished that  there  has  been  a  breach  of  contract  and  the  debtor  has 
failed  to  pay  at  the  right  time,  we  are  inclined  to  think  there  is  a 
fiur  legal  presumption  arising  that  the  debt  continues  due  and 
unpaid  until  something  is  shown  to  the  contrary,  or  there  is  such 
lapse  of  time  as  to  raise  a  contrary  presumption.  Eleven  days 
would  not  be  sufficient  for  such  presumption. 

The  affidavit,  aided  by  this  legal  presumption,  was  sufficient  to 
make  a  prima  facie  case  for  the  issuance  of  an  attachment. 

Construed  with  reference  to  the  legal  presumption  above  referred 
to,  it  did  show  the  existence  of  a  debt  due  from  defendant  to  plain- 
tiff at  the  time  of  the  issuance  of  the  attachment.  This  was  a  lit- 
eral compliance  with  the  terms  of  the  statute.  It  is  true  the  evi- 
dence was  not  so  satisfactory  as  it  would  have  been  if  the  affidavit 
bad  been  made  simultaneously  with  the  issuance  of  the  writ. 

The  remedy  by  attachment  is  a  harsh  one, and  it  maybe  clsdmed 
that  a  plaintiff  should  not  be  allowed  to  avail  himself  of  it  unless 
he  makes  an  affidavit  showing  the  facts  upon  which  he  bases  his 
application  for  the  writ  with  as  much  certainty  and  precision  as 
such  facts  are  capable  of  being  shown  by  his  own  testimony — that 
defendant  should  be  protected  from  the  issuance  of  so  harsh  a  writ 
upon  loose  and  uncertain  showings. 
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When  a  Court  is  in  doubt  about  the  construction  of  a  statute,  it 
will  undoubtedly  look  to  the  effect  to  be  produced  by  one  or  the 
other  of  two  constructions,  and  endeavor  to  construe  the  law  so 
that  its  operation  may  be  beneficial  and  not  oppressive.  If,  however, 
we  look  to  the  beneficial  effects  to  be  produced  by  a  construction  of 
this  statute,  we  think  such  construction  as  would  sustain  an  attach- 
ment issued  under  an  affidavit  such  as  was  filed  in  this  case  would 
be  decidedly  more  beneficial  than  one  requiring  the  affidavit  to  be 
made  of  the  same  date  as  the  application  for  the  writ.  The  plain- 
tiff is  only  required  to  make  a  prima  fade  case  for  the  issuance  of 
a  writ.  His  own  affidavit  without  any  additional  proof  is  sufficient. 
In  practice  it  may  frequently  happen,  and  doubtless  does  often  hap- 
pen, that  a  plaintiff  swears  that  defendant  is  in  debt  to  him,  when 
in  fact  there  is  no  such  debt  existing.  But  we  apprehend  it  would 
seldom  if  ever  occur,  that  a  party  having  a  just  debt  against 
another  would  make  the  necessary  affidavit  for  an  attachment,  col- 
lect the  debt  after  the  affidavit  was  made,  and  then  sue  out  the 
attachment  after  his  debt  had  been  psdd.  K  such  a  case  should 
ever  arise  the  defendant  would  still  have  the  undertaking,  which 
any  attaching  creditor  has  to  file,  to  resort  to  for  indemnity. 

In  large  counties,  such  as  we  have  in  this  State,  it  would  fre- 
quently be  impossible  for  a  creditor  to  make  the  affidavit  for  an 
attachment  and  send  it  from  his  residence  to  the  county  seat  in  one 
day,  consequently  a  creditor  living  in  some  of  the  remote  parts  of 
the  State  would  be  compelled  to  travel  several  hundred  miles  in 
order  to  get  an  attachment,  if  we  require  the  affidavit  to  be  of  the 
same  date  as  the  writ.  We  think  it  not  necessary  to  make  such 
rigid  requirements  of  attaching  creditors.  If  the  attachment  is 
improperly  issued,  the  defendant  may  have  it  quashed  on  motion. 

In  some  of  our  sister  States  attachment  is,  under  certain  circum- 
stances, a  means  adopted  for  giving  jurisdiction  to  the  Court  over 
the  persons  of  litigants.  The  attachment  of  property  is  a  substi- 
tute for  the  summons  or  personal  notification  of  defendant  to  appear 
and  answer.  In  such  case  the  Courts  have  always  requir^ed  a  rigid 
compliance  with  the  law  to  confer  jurisdiction  on  the  Court.  But 
when  the  attachment  is  issued,  not  to  obtain  jurisdiction,  but  merely 
to  enable  the  Court  to  enforce  its  judgment,  the  Courts  have  been 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.    149 

O'Neil  V.  New  York  and  Silver  Peak  Mining  Company. 

much  more  liberal  in  sustaining  attachments.  In  New  York,  under 
the  code,  it  has  been  frequently  held  that  even  when  the  affidavit 
for  an  attachment  was  insufficient,  the  plaintiif  would  be  allowed 
to  amend  after  motion  made  to  dismiss  for  defect  in  original  affi- 
davit. It  is  true  these  rulings  have  not  been  uniform,  but  that  is 
the  general  current  of  the  New  York  authorities.  (See  case  of 
Freeman  et  al.  v.  David  Walter ^  13  Howard  Practice  Reports, 
S48,  and  cases  therein  collated.) 

In  this  case  the  affidavit  was  not,  as  we  think,  insufficient ;  and 
even  if  it  was,  according  to  the  case  cited  it  might  have  been 
amended.  It  appears  to  us  that  this  rule  allowing  amendments  to 
affidavits  is  a  good  one  for  this  reason.  The  attachment  may  be 
issued  not  only  at  the  commencement  of  a  suit,  but  at  any  subse- 
quent time  before  judgment.  If  the  attachment  is  dismissed  for 
informality  in  the  affidavit,  the  plaintiff  can  immediately  make  a 
more  formal  affidavit  and  have  the  same  goods  again  attached. 
The  effect  then  of  dismissing  the  attachment  would  be  only  to  put 
the  plaintiff  to  some  costs,  but  not  to  afford  any  relief  to  defendant. 
Courts  are  always  reluctant  to  do  an  act  which  makes  costs  for  one 
party,  but  affords  no  relief  to  the  other. 

Drake  on  Attachment  lays  down  the  rule  positively  that  an  affi- 
davit prior  in  date  to  the  day  of  the  issuance  of  the  attachment  is 
sufficient.     CSee  Sec.  Ill,  and  authorities  therein  cited.) 

He  also  thinks  that  a  motion  to  quash  an  attachment  because  of 
a  defective  affidavit  should  not  be  sustained,  unless  the  plaintiff, 
after  opportunity  afforded,  fail  to  make  one  more  perfect. 

The  judgment  of  the  Court  below  is  affirmed. 

I  concur  in  the  judgment. 

Dissenting  opinion  of  Lewis,  J. 

I  fully  concur  in  the  opinion  of  the  Chief  Justice,  delivered  in 
this  case,  except  that  portion  referring  to  the  respondent's  affidavit 
for  attachment. 

In  my  judgment,  that  affidavit  meets  neither  the  letter  nor  spirit 
of  the  statute.  The  provisional  remedies  of  the  Practice  Act 
were  unknown  to  the  common  law.  They  are  summary  and  harsh 
in  their  character,  and  should  therefore  be  strictly  pursued  by  liti- 
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gants  resorting  to  them  for  aid.  This  statute  under  consideration — 
in  certain  cases — ^upon  the  mere  ex  parte  affidavit  of  the  plaintiff, 
allows  the  property  of  the  defendant  to  be  summarily  seized  and 
taken  from  his  possession  before  he  has  an  opportunity  of  being 
heard  in  Court,  or  contesting  the  legality  of  the  claim  made  against 
him.  Whilst  it  may  be  perfectly  proper  to  allow  the  creditor  this 
summary  remedy  against  his  debtor,  it  must  be  conceded  that  the 
debtor  should  be  protected  from  its  abuse  by  all  the  safeguards 
which  can  possibly  be  thrown  around  him. 

This  the  Legislature  has  endeavored  to  do  by  requiring  the  parfy 
suing  out  the  attachment  to  make  an  aflSdavit  of  the  existence  of 
certain  facts,  and  to  give  a  bond  or  undertaking  for  the  protection 
of  the  person  whose  property  is  to  be  attached.  The  affidavit 
required  of  the  plaintiff  is  to  some  extent  security  to  the  defendant 
against  the  issuance  of  the  writ  in  cases  in  which  it  is  not  author- 
ized. The  statute  specifies  the  cases  in  which  it  may  issue. 
"  First :  in  an  action  upon  a  contract  for  the  direct  payment  of 
money,  which  contract  was  made  or  is  payable  in  this  State,  and  is 
not  secured  by  mortgage,  lien,  or  pledge  upon  real  or  personal 
property ;  or,  if  so  secured,  when  such  security  has  been  rendered 
nugatory  by  the  act  of  the  defendant.  Second :  in  an  action  upon 
a  contract  against  a  defendant  not  a  resident  of  this  State."  In 
this  very  awkward  language  the  Legislature  has  pointed  out  the 
only  cases  in  which  an  attachment  may  issue  against  the  goods  of 
the  defendant.  And  that  it  might  not  issue  in  any  other  case,  by 
the  section  following  the  one  quoted  above  the  party  applying  to 
have  it  issued  is  required  to  make  affidavit  that  the  necessary  facts 
do  exist — to  show  by  his  own  oath  that  it  is  one  of  those  cases 
wherein  an  attachment  is  authorized.  Whilst  this  affidavit  is 
required,  the  defendant  has  some  security  against  its  issuance,  except 
in  a  proper  case ;  because  if  all  the  necessary  facts  be  not  sworn  to 
the  attachment  should  not  be  issued,  and  the  fear  of  a  prosecution 
for  perjury  will  usually  be  sufficient  to  deter  any  false  swearing  as 
to  the  existence  of  those  facts.  Protection  for  the  debtor  is  doubt- 
less the  sole  object  of  requiring  the  affidavit  from  the  plaintiff.  It 
follows,  then,  that  the  defendant  has  a  right  to  insist  that  the  writ 
shall  issue  in  no  case  except  it  be  one  of  those  specified  in  the  law, 
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and  that  the  affidavit  shall  at  least  substantially  conform  to  the 
requirements  of  the  Practice  Act.  If  an  affidavit  be  necessary  at 
all,  it  is  equally  necessary  that  it  substantially  conform  to  the 
requirements  of  the  law.  If  the  Courts  can  hold  that  any  material 
requirement  of  the  Act  authorizing  the  issuance  of  an  attachment 
can  be  disregarded,  why  may  they  not  disregard  all  its  require- 
ments ?  K  an  affidavit,  which  fails  to  show  the  existence  of  some 
material  fact  which  is  required  to  be  shown  by  it,  be  held  sufficient 
to  support  an  attachment,  it  seems  to  me  that  by  the  same  reason- 
ing it  might  be  sustained,  though  there  be  no  affidavit  whatever;  for 
if  one  material  requirement  can  be  dispensed  with,  all  may  be. 

The  question  then  presents  itself,  whether  the  affidavit  under 
consideration  conforms  to  the  requirements  of  the  Practice  Act. 
In  my  opinion  it  does  not.  Section  2,  Laws  of  1864-5,  p.  223, 
declares  that  "  the  Clerk  of  the  Court  shall  issue  the  writ  of 
attachment  upon  receiving  an  affidavit  by  or  on  behalf  of  the  plsdntiff, 
which  shall  be  filed,  showing  first,  that  the  defendant  is  indebted  to 
the  plaintiff,"  etc.  ♦  *  ♦  ♦  •  a  Third :  that  the  sum  for 
which  the  attachment  is  asked  is  an  actual  bona  fide  existing  debt, 
due  and  owing  from  the  defendant  to  the  plaintiff." 

This  language  is  certainly  explicit  that  the  affidavit  must  show 
that  the  defendant  is  indebted  to  the  plaintiff,  and  that  the  sum  for 
which  the  attachment  is  asked  is  an  actual  bona  fide  existing  debt 
at  the  time  the  affidavit  is  filed.  The  affidavit  must  show  that  the 
defendant  is  indebted,  and  that  the  debt  is  due  at  the  time  the 
attachment  is  applied  for,  not  that  such  facts  existed  eleven  days 
before.  If  these  facts  do  not  exist  at  the  time  the  writ  is  applied  for, 
the  plaintiff  is  not  entitled  to  it.  That  they  did  exist  eleven  days 
before  is  not  sufficient  to  authorize  its  issuance.  Surely  no  argu- 
ment is  necessary  to  sustain  this  proposition.  That  the  defendant 
is  mdebted  at  the  time  the  attachment  is  applied  for  is  therefore  a 
material  fact,  and  is  indispensable  to  the  right  to  have  the  attach- 
ment issued.  Indeed  it  is  not  more  necessary  for  the  plaintiff  to 
swear  to  the  existence  of  a  debt  from  the  defendant,  than  it  is  for 
him  to  show  by  his  affidavit  that  such  debt  exists  at  the  time  he 
applies  for  the  writ ;  because  if  it  did  not  exist  at  that  time  he  is 
no  more  entiUed  to  .the  attachment  than  if  no  debt  had  ever  existed. 
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Can  it,  then,  be  said  that  the  letter  or  spirit  of  the  law  is  met  by  the 
filing  of  an  affidavit  sworn  to  eleven  days  before  the  time  of  the 
appUcation  for  the  writ  ? 

Is  it  shown  by  the  oath  of  the  plaintiff  that  the  facts  recited  in 
his  affidavit  existed  at  the  time  he  applied  for  the  writ  ?  Certainly 
not.  Instead  of  the  plaintiff's  oath  that  the  defendant  is  indebted 
to  him  at  that  time,  there  is  nothing  but  a  presumption  of  law  to 
support  it.  It  is  quite  evident  that  in  the  intermediate  time  be- 
tween the  date  of  the  affidavit  and  the  application  for  the  attach- 
ment, all  the  grounds  authorizing  it  may  have  ceased  to  exist.  The 
debt  may  have  been  paid,  a  mortgage  or  pledge  may  have  been 
given  to  secure  it,  or  the  defendant,  though  perhaps  not  a  resident 
of  the  State  at  the  time  the  affidavit  was  sworn  to,  may  have  be- 
come so  before  the  application  for  the  writ.  Hence  the  necessity 
for  showing  that  the  proper  facts  exist  at  the  time  of  the  application 
for  the  attachment.  If  the  law  requires  anything,  it  requires  the 
person  seeking  the  issuance  of  the  writ  to  swear  that  the  debt 
exists  and  is  payable  at  the  time  he  applied  for  the  attachment.  As 
in  my  opinion  nothing  of  the  kind  was  done  in  this  case,  the  attach- 
ment was  improperly  issued,  and  should  be  dismissed. 

But  a  presumption  of  law  is  invoked  in  aid  of  the  affidavit  in 
this  case,  and  it  is  claimed  that  as  the  plaintiff  made  an  affidavit 
showing  the  necessary  facts  eleven  days  before  application  for  the 
writ,  the  law  presumes  a  continuance  of  those  facts  until  the  con- 
trary is  shown.  Of  the  correctness  of  this  rule  of  evidence  there 
can  be  no  doubt,  but  it  seems  to  me  that  it  is  impotent  to  assist  the 
plaintiff  in  this  case.  There  may  be  a  presumption  of  law  that  the 
state  of  facts  sworn  to  in  the  affidavit  continued  up  to  the  time  the 
attachment  issued ;  but  that  does  not  meet  the  requirements  of  the 
Practice  Act,  which  makes  it  incumbent  upon  the  plaintiff  to  make 
an  affidavit  that  they  did  exist  at  that  time.  It  seems  to  me  totally 
inadmissible  to  substitute  a  presumption  of  law  for  an  affidavit 
which  is  explicitly  required  by  the  statute.  Such  presumption  as 
evidence  is  greatly  inferior  to  that  required  by  the  statute,  and 
much  less  satisfactory  than  the  affidavit  of  the  plaintiff  would  be.  I 
do  not  think  the  attachment  should  be  allowed  to  issue  upon  evidence 
inferior  in  its  nature  to  that  required  by  the  law.     If  the  Courts 
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can  disregard  the  plain  letter  of  the  statute  as  to  the  character  of 
evidence  required  to  prove  the  existence  of  the  facts  authorizing  an 
attachment,  why  may  they  not  disregard  its  requirements  entirely, 
and  allow  the  writ  to  issue  without  evidence  at  all  ?  It  cannot  be 
claimed  that  those  requirements  are  merely  directory.  Where  then 
is  the  authority  for  departing  from  their  strict  letter  ?  True,  the 
construction  which  I  place  upon  the  law  may  in  some  cases  produce 
hardship  and  inconvenience,  but  consequences  should  never  influ- 
ence a  Court  in  its  construction  of  a  law  which  is  not  ambiguous  in 
its  phraseology.  If  the  Legislature  has  expressed  its  intention 
clearly,  that  intention  must  be  followed  regardless  of  consequences. 
That  it  is  clearly  expressed,  it  seems  to  me  there  can  be  no  doubt. 

I  am  aware  that  there  are  cases  in  New  York  which  hold  that  a 
defective  afiidavit  may  be  bolstered  up  by  supplemental  affidavits, 
and  that  in  that  way  attachments  have  been  maintained  which  could 
not  be  supported  upon  the  original  affidavit.  The  plaintiflF  in  this 
case,  however,  is  not  holpen  by  these  authorities,  for  the  reason 
that  he  made  no  effort  or  offer  to  cure  the  defect  complained  of.  I 
am  also  aware  that  it  has  been  held  in  South  Carolina  and  in  Mis- 
souri that  an  affidavit  made  as  this  was,  several  days  before  the  ap- 
plication for  the  writ,  is  sufficient.  I  do  not  know,  however,  what 
the  statutes  may  be  upon  which  these  decisions  are  made,  and  as 
they  seem  to  be  in  direct  conflict  with  the  clear  spirit  and  letter  of 
our  statute,  I  am  not  inclined  to  follow  them. 

These  being  my  views  on  this  point,  I  am  constrained  to  dissent 
from  that  portion  of  the  Chief  Justice's  opinion  which  refers  to  it. 

11 
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Birdsall  v.  Carrick. 

FREDERICK  BIRDSALL,  Appellant,  v.  B.  H.  CARRICK, 

Respondent. 

Without  the  express  approval  of  the  Governor^  an  Act  of  the  Legislature  can 
only  become  a  law  in  two  cases.  First :  when  it  is  passed  over  his  objections 
by  a  two-thirds  vote  of  each  House.  Second :  when  he  fails  to  return  a  bill 
with  his  objections  within  the  time  prescribed  by  the  Constitution. 

When  the  Governor  in  due  time  sends  back  a  bill  which  has  been  submitted  to 
him,  stating  that  he  cannot  act  on  it  because  of  some  supposed  informality  in 
its  passage,  this  is  in  effect  an  objection  to  the  bill,  and  it  can  only  become  a 
law  by  further  action  of  the  Legislative  branch,  although  the  Governor  may 
have  been  mistaken  as  to  the  supposed  defect  in  the  bill. 

In  this  case,  there  was  a  petition  to  this  Court  for  a  mandamus 
to  compel  the  Treasurer  of  Lyon  County  to  pay  certain  warrants 
out  of  the  General  Fund  of  that  county.  The  Treasurer  admitted 
there  were  funds  in  the  Treasury  applicable  to  these  warrants, 
unless  the  same  had  been  diverted  by  what  was  claimed  to  have 
been  a  law  passed  at  the  session  of  the  Legislature  begun  on  the 
first  Monday  of  January,  1867.  The  petitioner  contended  that  the 
pretended  law  was  never  regularly  passed,  and  if  so  passed  was 
unconstitutional.  There  were  a  number  of  objections  raised  to  the 
validity  of  the  law,  and  a  large  number  of  sections  of  the  Consti- 
tution discussed  by  the  respective  counsel.  But,  as  only  one  point 
was  passed  on  by  the  Court,  it  is  not  deemed  necessary  to  go  mto 
a  statement  of  facts  not  connected  with  the  point  on  which  the  de- 
cision was  made.  The  only  point  decided  by  the  Court  was  as  to 
the  effect  of  the  Governor's  Message  accompanying  the  bill  when  it 
was  sent  back  to  the  Secretary  of  State. 

The  facts  in  relation  to  that  point,  are  fuUy  stated  in  the  opinion. 

Wald/)  ^  Wells^  for  Petitioner. 
Wm.  M.  GateSy  for  Respondent. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  petitioner's  application  is  for  a  writ  of  mandamus  to  compel 
the  Treasurer  of  Lyon  County  to  pay  a  certain  warrant  or  evidence 
of  mdebtedness  issued  by  the  county  and  made  payable  out  of  its 
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General  Fund.  The  Treasurer  refuses  to  pay  the  warrant  because 
it  is  claimed  that  this,  with  all  other  claims  against  the  General 
Fund  of  that  county,  is  to  be  funded  in  accordance  with  the  pro- 
yifflons  of  an  Act  of  the  Legislature  of  the  present  year,  entitled 
"  An  Act  authorimig  the  County  of  Lyon  to  Fund  the  Outstand- 
ing Indebtedness  against  the  General  Fund  of  said  County ;  to  pay 
the  Interest  thereon,  and  for  the  Gradual  liquidation  of  the  same." 

The  first  section  of  this  Act  discloses  that : 

"  For  the  purpose  of  placing  the  finances  of  Lyon  County  on  a 
permanent  cash  basis,  and  to  enable  the  county  to  pay  its  indebted- 
ness, the  Board  of  County  Commissioners,  Treasurer  and  Auditor 
of  said  county  are  hereby  appointed  a  Board,  and  authorized  to 
fund  all  outstanding  indebtedness  against  the  General  Fund  of  said 
county  of  Lyon,  which  accrued  on  or  before  the  first  Monday  in 
May,  A.D.  1867,  by  issuing  bonds  in  payment  thereof,  payable  at 
the  oflSce  of  the  County  Treasurer,  in  the  following  manner,  to 
wit :  one-fourth  of  the  whole  amount  on  the  first  day  of  January, 
A.D.  1869 ;  one-fourth  of  the  whole  amount  on  the  first  day  of 
January,  a.d.  1870 ;  one-fourth  of  the  whole  amount  on  the  first 
day  of  January,  a.d.  1871,  and  one-fourth  of  the  whole  amount  on  the 
first  day  of  January,  a.d.  1872.  Said  bonds  shall  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the  first  day  of  July,  a.d. 
1867,  and  said  interest  shall  be  payable  semi-annually,  on  the  first 
day  of  January  and  July  of  each  year." 

It  is  conceded  that  except  for  the  provisions  of  this  Act,  the 
warrant  held  by  the  petitioner  could  be  paid,  there  being  a  suffi- 
cient amount  of  money  in  the  General  Fund  for  that  purpose.  This 
Act  is  the  only  showing  made  by  the  Treasurer  why  a  peremptory 
writ  should  not  issue  compelling  him  to  pay  the  warrant.  In  reply 
to  that  showing,  the  petitioner  claims  that  the  Act  in  question  never 
became  a  law ;  that  there  is  no  lawful  authoritj^  for  funding  the 
indebtedness  of  the  county,  and  refusing  to  pay  his  warrant  whilst 
there  is  sufficient  money  in  the  proper  fund  wherewith  to  do  it. 
Our  inquiries  are  thus  confined  to  the  question  whether  the  Fund- 
ing Act  referred  to,  and  which  Carrick  claims  is  a  sufficient  show- 
ing why  the  writ  should  not  issue  against  him,  is  now  or  ever  was 
a  valid  law.     We  fully  agree  with  counsel  for  Birdsall  that  it 
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never  possessed  the  virtue  or  authority  of  law.  Without  the  ex- 
press approval  of  the  Executive,  there  are  but  two  ways  by  which 
an  Act  of  the  Legislature  can  become  a  law :  Ist.  By  receiving  a 
two-thirds  vote  of  both  houses  of  the  Legislature  after  it  has  been 
vetoed  and  returned  by  the  Governor.  2d.  By  a  failure  on  the 
part  of  the  Governor  to  return  it  to  the  house  where  it  originated 
within  five  days  after  its  reception  by  him  whilst  the  Legislature  is 
in  session,  or  within  ten  days  after  the  adjournment  of  that  body. 
In  both  of  these  cases,  the  Act  becomes  a  law  without  the  signature 
or  approval  of  the  Executive.  (Vide  Constitution,  Art.  4,  Sec. 
85.)  These  are  the  only  cases,  however,  in  which  the  approval  of 
the  Governor  can  be  dispensed  with.  In  all  other  cases,  such  ap- 
proval is  as  essential  to  give  it  the  sovereign  authority  of  law  as 
the  passage  by  the  Legislature  itself. 

In  this  case,  the  Legislature  adjourned  before  the  expiration  of 
five  days  after  the  bill  was  presented  to  the  Governor,  and  the  time 
within  which  he  was  required  to  act  upon  it  was  thereby  extended 
ten  days  fui'ther.  Before  the  expiration  of  that  time,  it  was  re- 
turned to  the  office  of  the  Secretary  of  State,  as  required  by  the 
Constitution,  (Sec.  35,  Art.  4)  with  a  message  giving  reasons  why 
it  was  not  approved.  It  appears  from  that  message,  that  some  days 
after  the  adjournment  of  the  Legislature  it  was  discovered  that  the 
Secretary  of  the  Senate  had  neglected  to  sign  the  enrolled  bill,  an 
omission  which,  in  the  opinion  of  the  Governor,  was  so  fatal  that  his 
approval  would  not  cure  it,  or  give  the  Act  the  authority  of  law. 
After  mentioning  that  fact,  he  concludes  his  communication  in  the 
following  words :  "  Believing  this  omission  would  be  fatal  to  the 
bill,  even  if  approved,  I  cannot  act  upon  it." 

Here  is  clearly  a  reason  given  for  not  approving  the  bill — a  suc- 
cintly  stated  objection  to  it  which  appeared  to  the  Governor  so 
material  that  his  approval  would  do  no  good :  hence  he  refused  to 
do  what  seemed  but  an  idle  and  useless  act. 

It  is  not  within  the  province  of  this  Court  to  determine  whether 
the  objections  interposed  by  the  Executive  possessed  any  substantial 
merit  or  not.  The  Legislature  is  the  only  tribunal  which  has  the 
authority  to  pass  upon  that  question.  It  is  only  for  this  Court  to 
determine  whether  the  bill  in  question  became  a  law  or  not — that  is 
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in  this  case  whether  it  was  approved  or  not ;  and  if  not,  whether  it 
became  a  law  by  a  failure  to  return  it  within  the  time  prescribed 
by  the  Constitution.  It  is  admitted  that  it  was  returned  to  the 
oflSce  of  the  Secretary  of  State  before  the  expiration  of  the  lawful 
time.  That  it  never  passed  the  Legislature  by  a  two-thirds  vote 
after  it  was  so  returned,  is  also  conceded.  And  that  objections  are 
urged  to  it  and  a  reason  given  for  not  approving  it,  cannot,  it  seems 
to  us,  be  very  seriously  questioned.  It  is  perfectly  clear  that  the 
Crovemor  did  not  intend  to  give  the  bill  his  approval,  or  he  would 
have  signified  it  by  his  signature.  That  he  did  not  intend  it  to  be- 
come a  law  by  lapse  of  time  is  evident  from  the  fact  that  he  returned 
it  withm  the  period  prescribed  by  law. 

Had  the  legislative  body  been  in  session  when  the  omission  of  the 
Secretary's  signature  was  discovered,  it  could  have  been  supplied 
upon  the  suggestion  of  the  Governor ;  and  after  the  adjournment 
of  that  body,  it  was  probably  no  reason  why  it  should  not  have  been 
approved ;  but  as  it  was  not,  the  reftisal  to  do  so  must  be  followed 
out  to  all  its  legitimate  consequences. 

We  are,  therefore,  satisfied  that  the  Act  never  became  a  law, 
and  that  it  constitutes  no  authority  to  the  Treasurer  to  refuse  the 
payment  of  the  warrant. 

Hence  a  peremptory  writ  of  mandamus  must  issue,  in  accord- 
ance with  the  petition. 


WSl.  B.  FLEESON,  Appellant,  v,  THE  SAVAGE  SILVER 
MINING  CO.,  Respondent. 

Under  the  Act  of  this  Territory  passed  ih  1862  for  the  Formation  of  Corporations, 
&c.,  stockholders  were  made  personally  liable  for  their  portion  of  all  debts 
contracted  whilst  they  were  members  of  the  corporation.  Consequently,  one 
who  was  a  stockholder  when  a  suit  was  commenced  against  a  corporation 
would  be  liable  for  his  share  of  any  costs  incurred  whilst  he  remained  a  stock- 
holder, and  would  be  disqualified  as  a  juror. 

Causes  should  not  be  rcTersed  for  trivial  errors  which  could  not  be  reasonably  sup- 
posed to  lead  to  any  injurious  result. 

If  a  disqualified  juror  is  forced  on  a  trial  jury  against  the  protest  of  one  of  the  par- 
ties, we  may  reasonably  infer  injury  resulted  from  such  an  error. 
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If  a  juror  is  challenged  for  cause,  that  challenge  is  overruled,  and  he  is  then  chal- 
lenged peremptorily,  there  does  not  necessarily  arise  any  inference  that  the 
challenging  party  is  thereby  injured.  An  injury  could  only  arise  in  case  he 
was  compelled  to  exhaust  all  his  peremptory  challenges,  and  afterwards  have 
an  objectionable  juror  placed  on  the  panel  for  want  of  another  challenge. 

When  a  party  in  assigning  errors,  or  stating  the  grounds  on  which  he  will  move  for 
a  new  trial,  says  that  the  Court  erred  in  doing  a  certain  thing,  this  is  no  evi- 
dence that  the  Court  did  as  charged.  To  establish  that  fact,  it  must  appear  in 
the  statement  of  facts.  The  assignment  of  errors,  and  the  statement  of  the 
facts  or  evidence  to  sustain  these  alleged  errors,  are  separate  and  distinct 
things.  The  party  moving  for  a  new  trial  may  state  the  errors  complained  of 
in  his  own  language.  Neither  the  Court  nor  the  opposite  party  can  correct 
that     The  Court  can  only  correct  the  statement  of  facts  or  evidence. 

When  only  one  peremptory  challenge  is  shown  to  have  been  used,  the  Court  will 
presume  the  other  three  were  not  used. 

On  Rehearing. — The  mere  expression  of  an  erroneous  opinion  during  the  progress 
of  a  trial  by  the  Judge  of  a  nm  prius  Court,  will  not  be  cause  for  reversing  a 
judgment.  It  must  be  shown  that  some  result  injurious  to  the  appellant  fol- 
lowed that  opinion. 

Where  an  erroneous  ruling  of  a  Court  on  the  trial  of  a  cause  might  reasonably  be  fol- 
lowed by  one  or  the  other  of  two  results — ^the  one  perfectly  harmless,  and  the 
other  injurious  to  the  appellant — the  record  must  show  which  result  did 
follow,  or  this  Court  cannot  reverse  the  judgment 

Where  a  juror  is  challenged  for  cause,  that  challenge  is  erroneously  overruled,  and 
the  challenging  party  afterwards  moves  for  a  new  trial  on  the  ground  that  he 
was  forced  to  exhaust  his  peremptory  challenges  on  this  juror,  this  assignment 
of  error  negatives  the  idea  of  the  juror  having  served  on  the  panel. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  C.  BuRBANK,  presiding. 

On  the  trial  of  this  cause,  John  Gillig  was  called  as  a  juror.  It 
appeared  by  his  examination,  touching  his  qualifications  for  a  juror, 
that  after  this  suit  was  commenced  against  the  defendant  he  became 
a  stockholder  in  that  corporation,  and  so  continued  to  be  for  some 
time,  during  which  the  suit  was  pending,  but  had  sold  out  aU 
his  stock  in  the  company  previous  to  being  called  as  a  juror.  It 
also  appeared  that,  during  the  pendency  of  this  suit,  he  had  made 
a  contract  with  a  stockholder  of  the  company  to  purchase  from  him 
ten  feet  or  ten  shares  of  stock  in  the  company. 

Before  this  stock  was  actually  transferred  to  him,  he  assigned  the 
contract  to  another  party,  and  at  the  time  of  his  examination  touch- 
ing his  qualification  as  a  juror,  he  neither  held  any  stock  in  the 
c6mpany  nor  had  any  contract  for  the  purchase  of  stock  therein. 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  159 

Fleeson  «.  The  Savage  Silver  Mining  Company. 

J,  Neely  Johnson  and  Robert  M.  Olarkey  for  Appellant. 

John  Gillig  was  interested  in  the  result :  he  had  purchased  ten 
feet  of  ground,  to  be  paid  for  m  the  future.  He  was  in  any  event 
bound  to  the  party  from  whom  he  purchased.  If  the  company  lost 
this  suit,  his  assignee  would  be  less  able  or  less  willing  to  meet 
GiDig's  Uability  to  the  original  vendor.  Consequently,  Gillig's 
liability  would  thereby  be  increased. 

The  amount  of  interest  is  unimportant.  The  smallest  amount 
disqualifies.     Uxecutors  of  Lynch  v.  Horry j  1  Bay,  229. 

An  Appellate  Court  will  not  reverse  a  case  for  errors  trivial  and 
not  injurious  to  the  party  complaining.  But  it  must  appear  affirm- 
atively that  they  are  not  injurious. 

Admitting  it  to  be  law  (which  we  only  do  for  the  argument)  that 
where  a  party  is  compelled  by  an  erroneous  ruling  to  exhaust  one  of 
his  peremptory  challenges,  that  it  is  no  injury  to  him  if  he  has  other 
peremptory  challenges  not  exhausted,  still  this  principle  does  not 
apply  here.  It  does  not  appear  here  that  appellants  had  other 
challenges ;  but  on  the  contrary,  it  appears  that  the  challenge  of 
Gillig  exhausted  his  right  to  challenge. 

When  a  party  is  compelled  by  an  improper  ruling  to  challenge  a 
juror  peremptorily,  this  is  error.  (^Baxter  v.  People,  3  Gilman, 
368;  McGowanv.  The  State,  9  Yager,  184.)  The  same  rule 
exists  even  if  it  appear  affirmatively  that  the  party  complaining  still 
had  peremptory  challenges  not  exhausted.  (Lithgow  v.  Common- 
wealth,  2  Vir.  Cases,  297.) 

C.  J.  Hillyer,  for  Respondent. 

Gillig  had  no  interest  in  the  event  of  this  suit.  He  had  sold  his 
stock,  if  indeed  he  ever  had  any.  He  had  also  assi^ed  his  con- 
tract for  the  purchase  of  stock.  His  vendee  was  equally  responsible 
to  him,  however  this  suit  might  go. 

Admitting  the  Court  erred  in  its  rulings  as  to  the  juror,  the  error 
was  harmless. 

I.  A  bill  of  exceptions,  or  statement,  must  not  merely  show  that 
an  erroneous  ruling  was  made,  but  must  also  state  such  facts  as 
make  it  apparent  that  the  party  excepting  has  sustained,  or  may 
have  sustained,  material  injury  thereby. 
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This  record  fails  to  show  whether  or  not  Gillig  served  as  a  juror. 
In  the  absence  of  such  showing,  no  affirmative  error  is  shown.  It 
is  only  in  criminal",  perhaps  only  in  capital  cases,  where  the  Courts 
have  reversed  cases  on  an  erroneous  ruling  with  regard  to  the  qual- 
ifications of  a  jury,  where  it  was  not  affirmatively  shown  that  the 
juror  sat  on  the  trial  of  the  case. 

In  criminal  cases  there  is  a  great  conflict  of  opinions.  The  rul- 
ings in  Virginia  are  most  favorable  to  appellant's  views.  In  that 
State  it  is  held,  if  the  Court  erroneously  overrules  a  prisoner's  ob- 
jections to  a  juror,  the  error  is  not  cured  by  a  subsequent  peremp- 
tory challenge,  even  if  the  prisoner  does  not  exhaust  his  peremptory 
challenges.  (Liihgow  v.  Commonwealth^  cited  by  plaintiff,  and 
Bandy  v.  Commonwealihj  9  Grattan,  727.) 

In  Illinois,  there  is  a  dictum  to  the  same  effect,  the  case  having 
gone  off  on  another  point.     (See  case  cited  by  appellant.) 

In  Tennessee,  it  is  held  that  the  prisoner  must  have  exhausted  all 
his  peremptory  challenges — and  this  too  must  appear  affirmatively 
from  the  record — before  he  can  be  heard  to  complain  of  having 
been  forced  by  an  erroneous  ruling  to  challenge  a  juror  peremptorily. 
(^McGowan  v.  State^  cited  by  appellant,  and  Carroll  v.  State^  3 
Humphrey,  315.) 

In  California,  the  same  rule  is  adopted.  (^People  v.  Gatewoodj  20 
Cal.  146.) 

In  New  York,  the  peremptory  challenge  waives  the  error  as  to  the 
ruling  on  the  challenge  for  cause,  whether  the  peremptory  challenges 
are  or  are  not  exhausted.    (^Freeman  v.  The  People^  4  Denio,  31.) 

In  Arkansas  and  Mississippi,  the  same  rule  prevails  as  in  New 
York.  (Stewart  v.  The  State,  8  English ;  13  Ark.  720 ;  Farri- 
day  V.  Selser,  4  How.  Miss.  506.) 

Where  there  is  nothmg  to  show  that  an  improper  juror  sat  in  the 
case.  Courts  are  reluctant  to  reverse  causes  for  mere  trivial  and  un- 
important errors  committed  in  empanneling  jurors.  (  Carpenter  v. 
Dunnj  10  Indiana,  130 ;  People  v.  Hansom,  7  Wend.  417 ; 
United  States  v.  Merchant,  12  Wheat.  482.) 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

But  one  error  is  rehed  on  by  the  appellant  in  this  case  as  a 
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ground  for  the  reversal  of  the  judgment :  namely,  that  the  Court 
erred  in  overruling  the  challenge  interposed  to  the  juror  John 
Gillig. 

That  jurors  to  be  competent  should  stand  indifferent,  and  should 
occupy  no  position  nor  stand  in  any  relation  which  in  contemplation 
of  law  renders  them  incapable  of  being  impartial,  there  can  be  no 
question.  They  must  be  superior  to  every  just  objection,  or  in  the 
language  of  Lord  Coke,  they  should  "  be  indifiFerent  as  they  stand 
unsworn."  When  entering  the  jury  box  they  should  be  free  from 
all  feelings  of  interest  in  the  result  of  the  action,  from  all  prejudice 
against  or  favor  towards  either  of  the  parties,  with  no  opinion  or 
conviction  which  would  constitute  the  slightest  obstacle  to  a  fair 
consideration  of  the  evidence,  or  a  candid  conclusion  upon  it. 

We  are  satisfied  beyond  all  doubt  that  the  juror  Gillig  had  an 
interest  adverse  to  the  plaintiff  in  this  action,  and  was  not,  there- 
fore, a  competent  juror. 

The  cUsqualifying  interest,  however,  did  not,  as  claimed  by  coun- 
sel for  appellant,  result  from  the  contract  to  purchase  a  certain 
amount  of  the  defendant's  stock,  and  which  had  been  assigned  by 
him  at  the  time  of  the  trial,  but  from  the  fact  that  he  was  a  stock- 
holder in  the  Savage  Company  at  the  time  this  suit  was  commenced 
and  for  some  time  afterwards,  and  thereby  under  the  laws  then  exist- 
ing became  liable  for  his  proportion  of  the  costs  incurred  during 
such  time.  By  Section  16  of  an  Act  entitled  "An  Act  to  provide 
for  the  Formation  of  Corporations  for  certain  purposes,"  approved 
December  20th,  a.d.  1862,  it  is  declared  that  each  stockholder 
should  be  individually  and  personally  liable  for  his  proportion  of  all 
the  debts  and  liabilities  of  the  company,  contracted  or  incurred 
during  the  time  that  he  was  a  stockholder.  This  law,  except  the 
twenty-sixth  section,  which  was  annulled  and  made  void  by  Con- 
gress, remained  in  force  until  it  was  repealed  by  the  Legislature  of 
the  State  on  the  tenth  day  of  March,  a.d.  1865.  This  action  hav- 
mg  been  instituted  whilst  that  law  was  in  force,  and  whilst  the  juror 
was  the  owner  of  a  certain  amount  of  stock  in  the  company,  his 
liability  for  a  proportion  of  the  costs  incurred  in  it  became  estab- 
lished. His  interest  in  the  result  is  therefore  clear,  beyond  all 
question :  for  if  the  plaintiff  succeeded  in  obtaining  judgment  against 


Digitized  by 


Google 


162  SUPREME  COURT  OF  NEVADA,  1867. 

Fleeson  v.  The  Savage  Silver  Mining  Company. 

the  defendant,  he,  the  juror,  would  thereby  become  liable  to  pay  a 
proportion  of  the  costs  incurred  during  the  time  he  was  a  member 
of  the  company ;  whilst,  on  the  other  hand,  if  the  plaintiff  failed, 
no  such  liability  would  exist.  Hence,  he  was  evidently  disqualified 
under  the  fifth  subdivision  of  Section  162  of  the  Civil  Practice  Act; 
and  had  he  tried  the  cause  we  would  have  no  hesitation  in  reversing 
the  judgment  for  that  reason.  It  is,  however,  admitted  by  counsel 
that  he  did  not,  but  was  peremptorily  challenged  by  the  appellant 
after  the  Court  refused  to  allow  his  challenge  for  cause ;  and  there 
is  nothing  in  the  record  to  show,  nor  indeed  does  it  seem  to  be 
claimed  in  argument,  that  there  was  any  objection  to  either  of  the 
twelve  jurors  who  found  the  verdict.  Such  being  the  case,  it  is 
left  to  be  determined  whether  the  error  committed  by  the  Court 
below,  in  overruling  the  plaintiff's  challenge  for  cause,  was  blotted 
out  or  cured  by  the  subsequent  peremptory  challenge,  or  whether 
its  effect  was  to  prejudice  or  injure  him,  notwithstanding  the  juror 
did  not  try  the  cause.  Upon  this  point  we  conclude  that  the  per- 
emptory challenge  deprived  the  error,  committed  in  overruling  that 
challenge  for  cause,  of  all  its  force  or  effect  as  a  ground  for  re- 
versal of  the  judgment  of.  the  Court  below. 

Judgments  otherwise  regular  and  proper  should  not  be  set  aside 
or  disturbed  for  trivial  or  immaterial  errors  committed  upon  the 
trial.  To  justify  a  reversal  by  an  appellate  Court,  the  error  should 
be  of  such  character  that  its  natural  and'  probable  effect  would  be 
to  change  or  modify  the  final  result.  K  it  is  clear,  from  the  record, 
that  no  injury  resulted  from  the  error,  the  judgment  should  not  be 
reversed,  for  the  appellate  Court  does  not  set  aside  the  judgment  of 
an  inferior  tribunal  because  of  the  mere  error,  but  for  the  injury 
resulting  from  such  error.  True,  it  is  not  always  necessary  for 
the  party  complaining  to  show  directly  that  he  suffered  injury,  be- 
cause injury  is  usually  presumed  to  be  the  result  of  material  error. 
It  is,  nevertheless,  the  injury  directly  shown,  or  presumed,  which 
is  in  fact  the  inducement  to  the  reversal  of  the  judgment.  Hence, 
the  rule  observed  by  all  appellate  Courts,  that  only  such  errors  as 
probably  affected  the  verdict,  or  substantial  rights  of  the  parties, 
will  warrant  the  granting  of  a  new  trial. 

The  ultimate  object  of  all  civil  actions  is  to  secure  some  legal  or 
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equitable  right.  The  rules  governing  the  impanneling  of  juries, 
the  introduction  of  evidence  and  the  general  conduct  of  trials,  are 
but  the  means  by  which  such  right  is  to  be  obtained.  Unquestion- 
ably, those  rules  should  be  closely  followed ;  but  if  it  appear  that 
a  departure  from  them  did  not  defeat  or  affect  the  ultimate  object 
of  the  trial,  it  would  be  a  mockery  of  justice  to  set  aside  a  judg- 
ment otherwise  proper  and  regular  because  of  such  departure.  K 
the  error  complained  of  here  was  of  a  character  likely  to  have 
affected  the  final  result, the  judgment  should  be  reversed;  otherwise 
it  should  be  affirmed.  If  Gillig  had  acted  as  a  juror,  the  injury 
to  the  appellant  would  be  immediate,  as  it  would  deprive  him  of 
an  impartial  trial  and  force  upon  him  an  incompetent  juror  by 
refusing  to  sustain  the  chaUenge  interposed  by  him.  The  pre- 
sumption of  injury  in  such  case  would  be  conclusive,  because  the 
juror,  being  rendered  incompetent  by  law  to  sit  in  the  case  on 
account  of  interest  in  the  result,  the  conclusion  would  be  that  he 
was  influenced  by  such  interest  in  finding  the  verdict.  In  that 
way  the  error  of  the  Court  in  overruling  the  challenge  would  reach 
and  affect  the  final  result ;  but  as  the  juror  was  peremptorily  chal- 
lenged and  did  not  try  the  cause,  how  was  the  appellant  injured  by 
the  error  complained  of?  Counsel  say,  by  being  compelled  to  use 
one  of  his  peremptory  challenges  to  set  aside  a  juror  who  should 
have  been  set  aside  for  cause.  That,  however,  could  not  possibly 
result  injuriously  to  the  appellant  unless  he  had  exhausted  all  his 
peremptory  challenges,  and  there  was  some  objectionable  person  on 
the  jury  who  could  not  be  set  aside  for  cause.  If  it  were  shown 
to  this  Court  that  the  appellant  was  improperly  deprived  of  a  per- 
emptory challenge  under  such  circumstances,  where  he  may  possi- 
bly have  needed  it,  perhaps  it  might  be  treated  as  sufficient  to 
authorize  a  reversal  of  the  judgment.  The  law  gives  to  each  party 
in  a  civil  action  four  peremptory  challenges.  If  but  one  be  used, 
though  that  be  upon  a  juror  who  should  have  been  set  aside  for 
cause,  how  can  it  result  in  prejudice  ?  The  party  in  such  case 
would  have  three  challenges  left,  which  he  could  use  if  any  of  the 
jurors  were  objectionable  to  him.  The  fact  of  his  not  choosing  to 
use  them  creates  a  strong  presumption  that  he  was  fully  satisfied 
with  the  jury — that  it  was  unobjectionable  to  him.    To  obtain  an 
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impartial  jury  is  the  sole  object  of  the  law  giving  the  right  of  chal- 
lenge. Therefore,  when  such  a  jury  is  obtained,  there  can  be  no 
just  grounds  of  complaint.  Bj  his  own  act  in  not  setting  aside 
any  of  the  jurors  when  he  had  the  power  to  do  so,  it  is  rendered 
clear  that  he  had  a  jury  satisfactory  to  himself.  It  is  claimed  by 
appellant  that  the  record  shows  that  his  peremptory  challenges  were 
all  exhausted.  But  we  find  nothing  of  the  kind  in  the  transcript 
presented  to  us.  The  only  reference  to  or  mention  of  such  a  fact 
is  found  in  appellant's  assignment  of  errors.  He  says  "  the  Court 
erred  in  refusing  plaintifiF's  challenge  to  the  juror  John  Gillig  for 
cause,  and  compelling  him  to  exclude  said  juror  by  peremptory 
challenge,  thereby  forcing  him  to  exhaust  his  peremptory  challenges, 
and  thus  disabling  him  from  excluding  other  jurors  to  whom  he 
objected." 

It  is  a  proposition  too  clear  for  argument,  that  an  assignment  of 
errors  cannot  be  received  by  an  appellate  Court  as  a  statement  of 
facts  in  favor  of  the  party  making  such  assignment.  The  party 
wishing  to  move  for  a  new  trial,  or  to  take  an  appeal,  may  assign 
his  en*ors  in  any  form  he  pleases,  and  assume  any  position  he  may 
wish,  but  to  make  them  available  they  must  be  sustained  by  a  state- 
ment of  the  facts  in  the  case. 

The  Court  in  settling,  or  counsel  in  agreeing  upon  a  statement, 
does  not  pretend  to  pass  upon  the  correctness  of  the  assignment  of 
errors,  nor  indeed  has  either  of  them  a  right  to  interfere  with 
them.  The  assertion  in  the  assignment  referred  to  cannot  therefore 
be  received  or  treated  as  a  fact  in  the  case.  The  admission  of 
counsel  that  the  juror  Gillig  was  set  aside,  is  the  only  evidence 
which  we  have  that  the  appellant  used  any  of  his  peremptory  chal- 
lenges. As  the  law  gives  four  peremptory  challenges,  and  only  one 
is  shown  to  have  been  used  by  appellant,  we  must  presume  that 
he  had  three  remaining  which  he  did  not  use.  It  cannot  certainly 
be  presumed  that  they  were  all  exhausted  when  the  record  shows 
but  one  of  them  used.  Hence  we  must  treat  the  case  as  if  the 
record  showed  affirmatively  that  but  one  peremptory  challenge  was 
used  by  the  appellant. 

But  as  we  have  endeavored  to  show,  the  employment  of  one  such 
challenge,  though  to  set  aside  a  juror  who  should  have  been  rejected 
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for  cause,  will  not  justify  the  reversal  of  the  judgment  below.  The 
view  which  we  take  of  this  question  is  fully  sustained  by  the  gases 
of  Freeman  v.  The  People^  4  Denio,  9,  and  Farriday  v.  Seherj  4 
Howard  Miss.  Rep.  618).  In  the  first  of  these  cases  the  Supreme 
Court  say :  "  Upon  this  point  the  prisoner  had  the  power  and 
right  to  use  his  peremptory  challenges  as  he  pleased,  and  the  Court 
cannot  judicially  know  for  what  cause  or  with  what  design  he 
resorted  to  them.  He  was  free  to  use  or  not  to  use  them  as  he 
thought  proper,  but  having  resorted  to  them  they  must  be  followed 
out  to  all  their  legitimate  consequences.  Had  he  omitted  to  make 
peremptory  challenges,  his  exceptions  growing  out  of  the  various 
challenges  for  cause  would  have  been  regularly  here  for  revision. 
But  he  chose  by  his  own  voluntary  act  to  exclude  those  jurors,  and 
thus  voluntarily,  and  as  I  think  effectually,  blotted  out  all  such 
errors,  if  any,  as  had  previously  occurred  in  regard  to  them." 

In  the  last  case,  the  same  question  is  disposed  of  in  the  following 
manner : 

"  It  appears  from  the  record,  however,  that  when  the  juror  was 
decided  to  be  competent,  Farriday  set  him  aside  by  peremptory 
challenge.  He  did  not  therefore  try  the  cause,  and  there  is  no 
exception  to  any  of  the  twelve  jurors  who  found  the  verdict.  We 
are  therefore  inclined  to  the  opinion  that  as  the  error  complained  of 
is  not  shown  to  have  prejudiced  the  right  of  Farriday  in  any  way, 
that  it  is  not  a  good  reason  for  reversing  the  judgment.  It  is  a 
general  rule  that  an  appellate  Court  will  not  set  aside  a  judgment 
otherwise  regular  and  proper  on  account  of  a  mistaken  opinion  of 
the  inferior  Court,  which  is  not  shown  to  have  influenced  the  final 
result."  So  it  seems  to  be  held  in  Tennessee.  QMcGoweny.  The 
State,  9  Yerger,  184.) 

It  was  not  shown  by  the  record  in  any  of  these  cases  whether  the 
appellant  had  exhausted  his  peremptory  challenges  or  not.  They 
therefore  clearly  sustain  the  proposition  that  no  injury  will  be  pre- 
sumed from  the  error  complained  of  here,  unless  indeed  it  be  shown 
by  the  appellant  that  his  peremptory  challenges  were  all  exhausted. 
In  such  case,  there  being  a  possibility  of  injury,  the  judgment  might 
be  reversed. 
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But  in  this  case,  as  we  have  shown,  the  presumptiou  from  the 
record  is  that  the  appellant  used  but  one  of  the  challenges,  and 
that  he  had  three  remaining  unused. 

There  could  therefore  be  no  prejudicial  results  from  the  error 
complained  of,  and  the  judgment  must  be  affirmed. 

Johnson,  J.,  having  been  counsel  in  this  case,  does  not  partici- 
pate in  the  decision. 


RESPONSE  TO   PETITION  FOR  REHEARING. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

The  first  proposition  of  counsel  upon  petition  for  rehearing  is  that 
this  Court  erred  in  holding  that  nothing  contained  in  the  assign- 
ment of  errors  could  be  treated  as  a  statement  of  fact,  admitted  to 
be  correct  by  the  other  side.  Upon  a  careful  reexamination  of  the 
case,  we  still  think  we  were  right.  On  page  ten  of  the  record  we 
first  find  the  title  of  the  Court  in  which  the  action  was  pending  ; 
then  the  title  of  the  case,  and  then  follows  this  language  : 

"  Plaintifi^'s  statement  and  bill  of  exceptions  to  be  used  in  said 
Court  on  a  motion  for  a  new  trial  of  said  cause,  and  in  the  Supreme 
Court  should  said  motion  be  denied. 

"  Plaintifi^  moved  for  a  new  trial  on  the  following  grounds,  to  wit : 

"  1.  Insufficiency  of  the  evidence  to  justify  the  verdict ;  and  to 
sustain  this,  he  refers  to.  the  statement  of  the  evidence  hereto  an- 
nexed, marked  Exhibit  A. 

'<  2.  Errors  in  law  occurring  at  the  trial  and  excepted  to  at  the 
time  by  the  plaintiff,  to  wit : 

'*  I.  The  Court  erred  in  refusing  plaintiff's  challenge  to  the 
juror  John  Gillig  for  cause,  and  compelling  plaintiff  to  exclude  said 
juror  by  peremptory  challenge,  and  thus  disabling  him  from  ex- 
cluding other  jurors  to  whom  he  objected.  And  to  sustain  this  he 
refers  to  Exhibit  A,  pp.  2i,  2i,  2f ,  and  3." 

A  number  of  other  alleged  errors  of  law  are  stated,  and  finally, 
on  page  eleven  of  the  record,  this  paper  seems  to  end  in  this  way : 

"  For  the'purposes  of  this  motion  plaintiff  will  refer  to  the  docu- 
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mentary  evidence  on  file,  and  not  included  in   Exhibit  A,  as  well 

afi  the  minutes  of  the  Court. 

"  J.  S.  PiTZBR,  and 

"  Reardon  &  Hereford, 

"  Plaintiff's  Attorneys." 

On  page  twelve  we  have  again  the  entitling  of  the  Court,  the  cause, 
the  names  of  attorneys,  etc.,  followed  by  this  language : 

"  In  the  impanneling  of  the  jury,  M.  M.  Mitchell  sworn  to  answer 
questions."  Then  follow  the  questions  to  and  answers  of  Mitchell. 
Then  the  questions  and  answers  of  other  jurors,  the  rulings  of  the 
Court,  the  testimony  of  the  witnesses  in  the  cause,  etc.  Finally 
the  statement  winds  up  as  follows :   • 

"  Case  closed  and  submitted  to  the  jury,  who  retired,  and  re- 
turned into  Court,  and  delivered  a  verdict  in  favor  of  defendant. 
The  jury  being  then  polled  at  the  request  of  plaintiff's  attorneys, 
eleven  of  the  jurors  concurred  m  the  verdict ;  one  only  disagreed 
to  it. 
"  The  foregoing  statement  is  agreed  to  as  correct. 
"  November  27th,  1865. 

"  PiTZBR  &  Keyser,  and 
^^  Reardok  &  Hereford, 

"  Attorneys  for  Plamtiff. 
"Crittenden  &  Sunderland, 

"  Attorneys  for  Defendant." 

The  question  is :  When  counsel  for  defendant  agreed  to  the  fore- 
going statement,  what  did  they  admit  ?  With  regard  to  the  testi- 
mony, the  answers  of  jurors  to  questions  touching  their  competency, 
and  the  rulings  of  the  Court,  it  was  no  doubt  intended  to  admit  that 
these  were  correctly  stated  in  the  foregoing  statement.  It  was  also 
undoubtedly  intended  to  admit  that  counsel  for  plaintiff  had  filed  a 
paper  such  as  appears  on  pages  ten  and  eleven  of  the  transcript. 
But  surely  it  cannot  be  contended  that  defendant's  counsel  intended 
to  admit,  or  did  admit,  that  all  the  propositions  contained  in  that 
assignment  were  true.  The  defeated  party  in  any  cause  may  file 
an  assignment  of  error,  containing  anything  he  may  choose  to  insert 
iherem.  He  may  assign  a  hundred  errors  having  no  foundation  in 
fact  and  no  connection,  with  the  case.     The  opposing  counsel,  in 
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settling  the  statement,  could  not  deny  the  filing  of  such  an  assign- 
ment of  errors.  As  we  understand  the  admission  of  defendant's 
counsel,  it  is  simply  that  plaintiff  had  filed  an  assignment  of  errors 
such  as  is  set  forth  on  pages  ten  and  eleven  of  this  transcript. 

That  plaintiff's  counsel  did  not  consider  this  assignment  of  errors 
as  stating  the  facts  of  the  case,  is  shown  on  the  face  of  that  assign- 
ment.    The  first  error  of  law  assigned  reads  thus  : 

"1.  The  Court  erred  in  refusing  plaintiff's  challenge  to  the 
juror  John  Gillig  for  cause,  and  compelling  plaintiff  to  exclude  said 
juror  by  peremptory  challenge,  thereby  forcing  the  plaintiff  to  ex- 
haust his  peremptory  challenges,  and  thus  disabling  him  from  ex- 
cluding other  jurors  to  whom  he  objected.  And  to  sustain  this,  he 
refers  to  Exhibit  A,  pages  2i,  2i,  2i,  and  3."  If  the  assignment 
of  errors  was  also  to  stand  as  a  statement  of  the  facts  to  support  the 
error,  why  refer  to  certain  pages  in  Exhibit  A  to  sustain  the  assign- 
ment? Undoubtedly  the  counsel  understood  the  assignment  as 
the  Court  does :  merely  as  a  statement  of  the  point  of  argument  to 
be  used,  with  reference  to  another  paper,  for  the  facts  to  sustain 
the  point.  If  not,  why  refer  to  Exhibit  A  to  sustain  the 
exception  ? 

In  the  transcript  we  find  nothing  which  is  called  Exhibit  A  ;  but 
we  suppose  reference  is  made  to  the  statement  beginning  on  page 
twelve.  That  statement  simply  shows  that  John  Gillig  was  questioned 
touching  his  qualifications  as  a  juror ;  that,  after  the  examination, 
plamtiff  interposed  a  challenge  for  cause,  which  challenge  was 
overruled  by  the  Court.  Here  the  statement  closes,  without  show- 
ing what  afler-action  was  taken.  After  a  challenge  for  cause  is 
overruled,  one  of  two  things  usually  happens:  the  challenging 
party  interposes  a  peremptory  challenge,  or  else  the  juror  is  sworn, 
and  sits  in  the  case.  A  statement,  or  motion  for  new  trial,  or  an  ap- 
peal, should  certainly  show  which  of  these  events  actually  happens. 

Causes  are  reversed,  not  because  Judges  at  nisiprius  entertain 
wrong  opinions  upon  some  point  of  law  arising  in  the  progress  of 
the  trial,  but  because  they  give  some  practical  effect  to  such 
erroneous  opinions.  A  bill  of  exceptions  or  statement  should  not 
stop  with  merely  showing  that  the  Judge  expressed  an  opinion 
which  was  erroneous :  it  should  show  that  some  wrong  step  was 
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taken  in  the  progress  of  the  trial.  If  a  Judge  expresses  an  erro- 
neous opinion  about  some  material  point  in  his  charge  to  the  jury, 
that  opinion  is  error,  because  the  jury  are  supposed  to  be  influenced 
by  the  erroneous  views  of  the  Court.  But  if  a  Court  rules  that  a 
certain  kind  of  testimony  is  admissible,  when  in  fact  it  is  not  ad- 
missible, this  ruling,  unless  it  be  taken  advantage  of  by  the  oppo- 
site side,  does  no  harm  and  is  not  such  error  as  will  reverse  a 
judgment.  Hence,  in  such  case,  a  bill  of  exceptions  should  not 
merely  state  what  was  the  ruling  of  the  Court,  but  should  also 
state  distinctly  that  the  illegal  testimony  was  introduced  under  the 
ruling.  So,  if  a  juror  is  challenged  for  cause  and  the  challenge  is 
not  allowed,  the  statement  or  bill  of  exceptions  should  show  dis- 
tinctly what  disposition  was  made  of  the  juror.  If  that  is  not 
shown,  we  do  not  see  how  this  Court  is  to  determine  that  error 
was  committed.  The  mere  opinion  of  the  Judge  does  no  hurt  to 
either  side.  It  is  his  action  founded  on  that  opinion  which  is  erro- 
neous. If  this  Court  is  not  apprized  of  what  that  action  was,  how 
can  it  review  the  case  ?  In  this  case,  the  statement  only  shows 
what  was  the  opinion  of  the  Court :  it  does  not  show  what  resulted 
from  that  opinion — what  subsequent  action  was  taken. 

K  the  opinion  could  only  have  produced  one  result,  then  indeed 
tiie  statement  need  only  have  shown  what  the  Judge  decided,  be- 
cause this  Court  would  have  understood  what  necessarily  followed. 
But  if  an  opinion  of  a  certain  character  may  have  been  followed 
by  several  courses  of  action,  some  of  which  would  have  resulted  in 
injury  to  the  party  excepting  and  others  been  perfectly  harmless, 
we  cannot  say  whether  any  injury  was  done  to  the  complaining 
party.  The  affirmative  is  on  the  appellant ;  and  failing  to  show 
error,  the  judgment  of  the  Court  below  must  be  affirmed. 

In  our  former  opinion,  we  say  it  is  admitted  by  counsel  that  Gil- 
lig  did  not  sit  in  the  case  ;  and  petitioner  claims  that  this  admission 
should  not  bind  appellant,  because  it  was  made  simply  on  the  facts 
presented  by  the  statement,  as  understood  by  appellant's  counsel ; 
that  if  the  assignment  of  error  is  not  to  be  considered  as  contain- 
ing facts  on  which  the  Court  can  act,  neither  should  the  counsel  for 
appellant  be  bound  by  the  facts  therein  stated  which  militate  against 
his  client. 

12 
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This  position  is  perfectly  correct.  But  leaving  this  admission 
oat  of  the  case,  appellant  is  in  no  better  condition. 

In  the  first  place,  there  is  no  assignment  of  error  on  the  ground 
that  Gillig  did  serve  as  a  juror ;  and  if  the  appellant  were  allowed 
to  file  such  an  assignment  in  this  Court  for  the  first  time,  then  the 
record  would  show  two  assignments  directly  contradictory,  the  one 
of  the  other.  First,  that  appellant  was  compelled  to  exhaust  one 
of  his  peremptory  challenges  to  get  Gillig  off  the  jury.  Second, 
that  he  (Gillig)  served  on  the  jury.  No  possible  state  of  facts 
could  support  both  these  points.  Yet  both  points  might  have  been 
made  in  the  assignment  of  errors  in  the  Court  below,  and  no  Judge, 
in  settling  the  statement,  could  with  propriety  have  stricken  either 
out.  The  assignment  of  errors  is  in  the  discretion  of  the  appel- 
lant. This  Court  must  judge  whether  the  facts  stated  in  the  record 
sustain  the  assignments.  In  this  case,  there  being  no  assignment 
of  error  on  the  ground  that  Gillig  served  as  a  juror,  but  only  that 
appellant  was  compelled  to  challenge  him  peremptorily,  we  did 
assume  that  the  record  showed  a  peremptory  challenge.  We  did 
this  upon  the  ground  that  if  he  had  served  as  a  juror,  it  would  have 
been  a  much  stronger  point  for  appellant.  When,  therefore,  the 
appellant  only  complained  of  being  compelled  to  challenge,  we 
assumed  that  the  juror  had  not  served  in  the  case.  If  he  had 
served,  it  is  not  likely  the  appellant  would  have  failed  to  complain 
of  it. 

Only  two  results  could  reasonably  have  followed  the  ruling  of 
the  Court  on  the  challenge  for  cause :  the  one,  that  Gillig  served 
as  a  juror ;  the  other,  that  he  was  peremptorily  challenged  by  appel- 
lant. K  he  served,  it  was  clearly  error.  If  the  compelling  appel- 
lant to  challenge  peremptorily  was  error,  then  certainly  the  case 
should  be  reversed,  because  error  injurious  to  appellant  was  the 
necessary  result  of  the  ruling,  and  it  would  be  unnecessary  to 
determine  whether  this  injury  resulted  from  the  juror  serving  or 
from  the  challenge. 

But  as,  in  our  opinion,  one  of  these  results  would  have  been 
error  and  the  other  not,  it  becomes  necessary  for  us  to  determine, 
if  we  can,  which  result  did  follow  the  ruling ;  or  if  we  cannot  de- 
termine that,  then  to  settle  what  the  rule  should  be  in  a  case  thus 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.         171 

Fleeson  v.  The  Savage  Silver  Mining  Company. 

left  uncertain.  As  we  before  said,  the  appellant  must  make  out 
his  case,  and  if  he  only  established  the  fact  that  something  was 
done  which  might  or  might  not  have  produced  a  result  injurious  to 
himself,  he  has  failed. 

So,  too,  all  reasonable  presumptions  are  to  be  indulged  in  favor 
of  the  regularity  of  proceedings  in  the  Court  below.  This  last  rule 
has  not  much  force  in  this  case,  because  it  is  conceded  the  Judge 
below  did  err  in  his  rulings ;  but  still,  as  the  chances  were  even  as 
to  whether  that  error  of  judgment  was  followed  by  action  injurious 
to  appellant,  or  that  which  was  perfectly  harmless,  even  in  such 
case  the  rule  is  perhaps  not  altogether  inapplicable. 

As  there  was  an  assignment  of  error  on  the  ground  that  appel- 
lant was  compelled  to  exhaust  his  peremptory  challenges  on  Gillig, 
and  none  on  the  ground  that  Gillig  served  as  a  juror,  certainly  the 
presumption  is  that  he  was  challenged.  Whether  this  exhausted 
his  peremptory  challenges,  or  whether  he  still  had  one,  two  or  three 
at  his  disposal,  did  not  appear  of  record.  The  question  then  arose, 
whether  this  was  sufficient  to  reverse  the  case.  This  question  was 
one  of  very  great  doubt  with  the  writer  of  this  opinion.  Upon 
an  examination  of  authorities,  we  find  a  most  decided  preponder- 
ance in  favor  of  the  views  we  took  in  the  case.  The  Virginia 
cases  seem  to  hold  that  the  simple  fact  of  compelling  a  party  to 
challenge  a  juror  peremptorily  when  he  should  have  been  set  aside 
for  cause,  would  be  good  ground  for  granting  a  new  trial. 

These  decisions  were  in  criminal  cases.  Possibly,  the  rule 
might  be  difierent  in  that  State  in  civil  cases.  There  is  also  a 
dictum  in  3  Gihnan's  Reports,  368,  to  the  same  effect.  This  wa& 
also  in  a  criminal  case.  On  the  other  side,  we  find  the  several 
cases  referred  to  in  the  original  opinion.  As  the  record  fails  to 
affirmatively  show  that  appellant  did  exhaust  his  challenges,  we 
think  the  original  opinion  must  stand  as  the  law  of  the  case.  In 
this  case,  probably  the  appellant,  on  a  more  full  and  complete  state- 
ment, would  have  been  entitled  to  a  new  trial. 

We  always  regret  being  compelled  to  decide  a  case  on  a  mere 
technicality  not  affecting  the  merits,  but  we  cannot  go  outside  of 
the  record. 

A  rehearing  is'  denied. 
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STATE  OF  NEVADA,  Appellant,  v.  ARATUS  H.  HALL, 

Respondbnt. 

A  verdict  of  acquittal  on  a  good  indictment  puts  an  end  to  all  further  prose- 
cution for  the  offense  charged  in  that  indictment,  notwithstanding  any  errors 
that  may  have  been  committed  during  the  progress  of  the  trial. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Hon.  S.  H.  Wright,  presiding. 

In  this  case  the  Court  below  ruled  out  certain  testimony,  without 
which  the  prosecution  could  not  succeed.  The  District  Attorney 
excepted  to  the  ruling,  and  after  the  prisoner  was  found  not  guilty 
and  discharged,  appealed  to  this  Court,  resting  his  case  on  the 
ground  that  the  Court  below  erred  in  excluding  the  testimony. 

R.  M,  Clarke^  Attorney  General,  for  Appellant. 

Oeo.  A.  Nimrse  ^  A,  C.  Ellis^  for  Respondent. 

Opinion  by  Lewis,  J.,  Bbatty,  C.  J.,  concurring. 

At  the  last  December  Term  of  the  District  Court  for  the  County 
of  Ormsby,  the  defendant  was  tried  upon  an  indictment  charging 
him  with  the  crime  of  grand  larceny,  and  acquitted  by  the  jury. 
From  this  verdict,  and  the  judgment  rendered  thereon  discharging 
the  prisoner,  the  State  takes  an  appeal  to  this  Court. 

As  the  indictment  is  clearly  sufficient,  and  admitted  to  be  so  by 
the  Attorney  General,  it  cannot  be  seriously  claimed  that  any  Court 
has  the  power  to  set  aside  a  verdict  or  reverse  a  judgment  of  ac- 
quittal, and  order  the  defendant  to  be  retried.  A  verdict  of  acquittal 
upon  a  good  indictment  legally  puts  an  end  to  all  further  prose- 
cution for  the  same  offense.  No  error,  therefore,  however  great, 
will  justify  a  Court  in  setting  it  aside. 

Appeal  dismissed. 

Johnson,  J.,  was  counsel  in  the  Court  below,  and  did  not  sit  in 
this  case. 
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STATE  OF  NEVADA,  Appellant,  v.  DANIEL  E.  EASTA- 
BROOK, Respondent. 

Where  property  is  in  this  State  at  the  time  a  levy  is  made  thereon  for  taxes, 
the  owner  thereof  becomes  liable  for  the  tax,  although  he  may  have  removed 
the  property  before  the  value  thereof  is  assessed. 

The  Constitutional  provision,  which  requires  '^  a  uniform  and  equal  rate  of  as- 
sessment and  taxation,"  requires  that  all  ad  vcUorem  taxes  shall  be  at  a 
uniform  rate  or  per  centage.  One  species  of  property  cannot  be  taxed  at  a 
higher  rate  than  another. 

The  products  of  mines  being  subjected  by  Constitutional  provision  to  taxation, 
in  lieu  of  the  body  of  the  mine,  the  entire  annual  product  must  be  subject  to 
taxation  at  the  same  rate  or  per  centage  as  other  property. 

The  first  section  of  the  Revenue  Law  levies  a  State  tax  of  one  dollar  and  twenty- 
five  cents,  and  authorizes  a  Coanty  tax  not  exceeding  one  dollar  and  fif^y  cents 
on  each  hundred  dollars*  worth  of  all  taxable  property  in  the  State.  This  is 
clearly  in  accordance  with  the  Constitution. 

Section  99  imposes  on  the  products  of  the  mines  an  annual  ad  valorem  tax  of 
one  per  cent  for  State  and  County  purposes — say  one-half  per  cent,  for  each. 
Whether  this  be  held  as  a  substitute  for  the  tax  levied  in  the  first  section,  or 
as  an  addition  thereto,  it  is  equally  void  and  unconstitutional.  Products  of 
the  mines  can  neither  be  taxed  more  nor  less  than  other  taxable  property. 

The  Legislature  may  direct  the  manner  of  assessing  property,  so  as  to  obtain  a 
fair  valuation.  This  Court  could  only  declare  such  a  law  unconstitutional 
where  it  was  manifestly  intended  to  evade  the  provisions  of  the  Constitution 
rather  than  to  effect  a  fair  valuation. 

That  portion  of  Section  99  declaring  that  three-fourths  of  the  value  shall  be 
subject  to  taxation,  is  manifestly  unconstitutional.  The  value  once  being 
ascertained,  the  whole  is  liable  to  taxation. 

Section  117,  being  merely  to  carry  out  the  unconstitutional  part  of  Section  99, 
falls  with  it,  and  is  void. 

U  a  law  be  passed  by  the  Legislature,  constitutional  in  part  but  unconstitutional 
as  to  some  of  its  provisions,  that  which  is  constitutional  will  be  sustained, 
unless  the  whole  scope  and  object  of  the  law  is  defeated  by  rejecting  the 
objectional  features. 

In  this  case,  rejecting  that  part  of  the  Act  which  is  unconstitutional,  there  still 
remains  a  complete  Revenue  Law. 

If  Section  99  was  the  only  section  providing  for  the  taxation  of  the  products 
of  the  mines,  the  whole  law  would  fall  with  that  section ;  but  as  Section  1 
provides  for  the  taxation  of  all  taxable  property,  (of  course,  including  products 
of  mines)  the  law  is  complete,  leaving  out  Section  99. 

The  Tax  Collector  and  other  revenue  officers  should  have  disregarded  the  uncon- 
stitutional portions  of  this  Act,  and  proceeded  to  collect  the  tax  equally  from 
all  property  under  those  provisions  which  are  constitutional.  Any  tax-payer, 
by  a  proper  proceeding  in  Court,  could  have  compelled  such  a  proceeding. 
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One  tax-payer  cannot  be  allowed  to  escape  payment  of  his  taxes  because  the 
Collector  has  improperly  failed  to  collect  from  another  from  whom  taxes  are 
due. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Hon.  S.  H.  Wright,  presiding. 

B.  M.  Clarkey  Attorney  General,  and  S.  0.  Benaouy  District 
Attorney  for  Ormsby  County,  for  Appellants. 

Section  1,  Article  X,  of  the  Constitution,  does  not  require  the 
proceeds  of  mines  to  be  taxed  at  the  same  ad  valorem  rate  as  other 
property.  It  requires  other  taxable  property  to  be  taxed  at  "  a 
uniform  and  equal  rate  of  assessment."  The  proceeds  of  mines 
are  only  required  to  be  taxed.  The  language  of  some  portions  of 
that  section  does  not  apply  to  the  proceeds  of  nunes. 

If  "  proceeds  of  mines"  is  included  in  the  terms  "  all  property? 
real,  personal  and  possessory,"  this  law  is  not  unconstitutional,  for 
Section  1  levies  a  tax  on  all  such  property,  except  that  which  is 
exempted  by  the  provisions  of  the  Constitution. 

Section  5  of  the  Act  defines  certain  terms,  and  says  proceeds  of 
mines  shall  not  be  considered  as  coming  within  the  definition  of 
personal  property,  but  does  not  attempt  to  exempt  such  proceeds 
from  taxation.  When  a  statute  assumes  to  state  the  effect  of  a 
certain  provision,  we  must  presume  that  all  the  effects  intended  are 
stated.  (See  Bird  v.  Dennison^  7  Cal.  307 ;  Lee  v.  HvanSj  8 
Cal.  435 ;  People  v.  Whitman^  10  Cal.  45 ;  Perhm  v.  Thorvr 
burffh,  10  Cal.  191.) 

A  saving  clause  m  a  statute  must  be  rejected  when  in  conflict 
with  the  body  of  the  Act.  (See  Kent's  Com.  462-3,  and  note  ; 
Savings  Institution  v.  Makin,  23  Maine,  360 ;  15  Peters,  445.) 

Sections  100  to  125  describe  the  mode  of  proceeding  to  collect 
the  tax  on  the  proceeds  of  mines,  as  distinct  from  the  manner  of 
coUectmg  taxes  on  other  personal  property,  but  do  not  affect  the 
amount  or  per  centage  of  taxes  to  be  collected. 

Section  99  is  not  necessarily  in  conflict  with  Section  1.  It 
should  be  construed  as  levying  an  additional  tax  to  that  provided  in 
Section  1,  rather  as  than  exempting  this  species  of  property  from  the 
operation  of  the  general  and  comprehensive  language  of  the  first 
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section.  If  it  is  so  construed,  then  it  exceeds  the  constitutional 
limit  of  taxation,  and  for  this  reason  may  be  rejected,  leaving  Sec- 
tion 1  standing.     (^Campbell  v.  Union  Bank^  6  How.  Miss.  625.) 

Courts  should  not  declare  a  law  unconstitutional  for  inequality, 
unless  such  inequality  leads  to  gross  injustice.  (^People  v.  Cole^ 
man^  4  Cal.  55  ;  Mayor ^  etc,^  v.  O  hollar  Potosi  Co,^  2  Nev.  87  ; 
People  V.  Nofflee,  1  Cal.  252.) 

A  portion  of  this  tax  is  due  to  Ormsby  County  ;  as  there  are  no 
mmes  in  this  county  the  respondent  could  not  be  injured,  so  far  as 
his  county  taxes  are  concerned,  by  a  failure  of  the  Legislature  to 
make  a  constitutional  law  for  the  collection  of  taxes  from  the  mines. 
The  collection  of  a  tax  from  the  proceeds  of  mines  m  other  counties 
would  not  reduce  the  respondent's  county  taxes  in  this  county. 

P.  H.  Clayton^  for  Respondent. 

The  property  attempted  to  be  taxed  in  this  case  was  a  mere  debt 
or  chose  in  action.  It  followed  the  person  of  the  creditor,  and  was 
not  within  this  State  after  respondent  removed  to  San  Francisco,  on 
the  sixth  of  April,  1866. 

The  law  declaring  the  existence  of  a  lien  on  all  property  for 
taxes  to  exist  from  first  Monday  in  April,  does  not  affect  this  case, 
for  there  can  be  no  lien  where  there  is  no  debt  or  tax  due.  The 
property  was  gone  before  the  time  of  assessment  for  taxes  arrived. 

The  Revenue  Law  is  unconstitutional  and  void,  because  the  pro- 
ceeds of  mines  are  only  taxed  to  the  extent  of  one  per  cent,  for  both 
State  and  county  purposes,  whilst  the  other  property  is  taxed  at 
one  and  a  quarter  for  State,  and  one  and  a  half  for  county  purposes. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

This  was  an  action  brought  in  the  name  of  the  State  agdnst  the 
defendant  for  taxes  alleged  to  be  due  the  State  and  County  of 
Ormsby  for  the^ear  1866.  The  property  upon  which  the  tax 
was  levied  consisted  of  certain  choses  in  action  or  debts  due  to 
defendant. 

The  defense  is  two-fold :  First,  that  defendant  removed  from  the 
State  of  Nevada  on  the  sixth  day  of  April,  1866 ;  that  the  chose 
in  action  followed  the  person  of  defendant,  and  therefore  was  not 
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taxable  in  this  State  after  that  date ;  that  the  assessment  of  the 
property  was  made  after  the  sixth  of  April,  and  was  therefore  void, 
and  conferred  no  right  of  recovery  on  the  plaintiff. 

The  second  ground  assumed  in  defense  was,  that  the  ninety-ninth 
section  of  the  Revenue  Act  of  1864-6,  as  amended  in  1866, 
discriminates  in  favor  of  the  products  of  the  mines,  levying  a 
smaller  per  centage  of  taxes  on  them  than  on  other  property ;  that, 
for  this  reason,  the  tax  on  other  property  was  in  contravention  of 
that  Article  of  the  Constitution  which  requires  all  taxation  to  be 
equal  and  uniform. 

We  will  examine  these  points  in  the  order  in  which  we  have 
stated  them.  The  law  levying  the  taxes  for  the  year  1866,  was 
approved  February  24th,  of  that  year.  The  first  sentence  of  the 
first  section  of  that  Act  is  in  these  words : 

"  An  annual  ad  valorem  tax  of  ninety-five  cents  upon  each  one 
hundred  dollars'  value  of  taxable  property  is  hereby  levied,  and 
directed  to  be  collected  and  paid  for  State  purposes,  upon  the 
assessed  value  of  all  taxable  property  in  this  State,  not  by  this  Act 
exempt  from  taxation." 

Another  sentence  reads  as  follows : 

"  And  upon  the  same  property,  the  Board  of  County  Commis- 
sioners, in  each  county,  is  hereby  authorized  and  empowered  to 
levy  and  direct  to  be  collected  and  paid  annually,  an  ad  valorem 
tax  for  county  purposes,  a  sum  not  exceeding  one  hundred  and 
fifty  cents  on  each  one  hundred  dollars'  value  of  taxable  property 
in  the  county." 

Section  2  of  the  Revenue  Act  requires  the  County  Commis- 
sioners to  make  their  levy  for  county  purposes,  prior  to  the  first 
Monday  of  April  in  each  year. 

Section  3  declares  that  a  lien  shall  attach  on  the  first  Monday 
of  April  in  each  year,  upon  all  taxable  property  then  in  the  State. 
These  clauses  seem  clearly  to  declare  that  all  property  in  the  State 
when  the  law  was  passed,  and  which  should  remain  there  up  to  the 
first  Monday  of  April,  should  be  liable  to  taxation.  There  can  be 
no  question  that  the  Legislature  has  a  right  to  tax  property  belong- 
ing to  its  own  citizens,  and  remaining  a  portion  of  the  year  within 
its  jurisdiction.     The  citizen  could  not  avoid  the  payment  of  the 
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tax  by  removing  the  property  after  the  tax  was  levied.  Respond- 
ent, however,  claims  that  this  property  is  to  be  held  exempt,  not 
because  it  was  removed  from  the  State  before  any  levy  was  made, 
but  before  there  was  any  assessment  thereof.  The  Revenue  Act 
requires  the  County  Assessors  to  make  their  assessments  between 
the  second  Monday  of  May  and  the  second  Monday  of  September, 
in  each  year.  But  this,  it  appears  to  us,  is  wholly  immaterial. 
The  tax  was  levied  prior  to  the  sixth  of  April,  when  defendant  left 
the  State.  From  the  moment  of  the  levy  there  was  a  duty  or 
obligation  imposed  on  the  owner  of  the  property  to  pay  a  certain 
per  centage  of  its  value  to  the  State  for  taxes.  The  removal  of 
the  property  from  the  State  before  the  value  thereof  was  ascer- 
tiuned  by  the  Assessor,  might  render  it  more  difficult  in  some  cases 
to  aifecertain  the  real  value  of  the  property,  but  could  not  release 
the  owner  from  his  legal  liability  to  pay  the  tax  when  the  amount 
thereof  was  once  ascertained.  We  think  that  the  property,  having 
remained  in  the  State  after  the  first  Monday  m  April,  was  clearly 
liable  for  both  State  and  county  taxes. 

The  tenth  Article  of  the  Constitution  reads  as  follows : 
"  The  Legislature  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  taxation  of  all  property, 
real,  personal  and  possessory,  excepting  mines  and  mining  claims, 
&e  proceeds  of  which  alone  shall  be  taxed,  and  also  excepting  such 
property  as  may  be  exempted  by  law  for  municipal,  educational, 
literary,  scientific,  religious  or  charitable  purposes." 

The  first  phrase  to  which  our  attention  is  called  is  this :  "  A 
uniform  and  equal  rate  of  assessment  and  taxation."  We  have  no 
hesitation  in  saying  that  the  Constitutional  Convention,  in  using  the 
language  last  quoted,  meant  to  provide  for  at  least  one  thing  in 
regard  to  taxation :  that  is,  that  all  ad  valorem  taxes  should  be 
of  a  uniform  rate  or  per  centage.  That  one  species  of  taxable 
property  should  not  pay  a  higher  rate  of  taxes  than  other  kinds  of 
property.  If  the  language  we  have  quoted  did  not  express  this 
idea,  then  it  was  perfectly  meaningless.  The  language  used  may 
mean  much  more  than  this,  but  it  cannot  mean  less.  The  Consti- 
tution clearly  intends  to  provide  against  that  species  of  injustice 
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which  frequently  prevails  in  communities  where  there  is  one  over- 
shadowing interest :  the  exemption  of  the  property  connected  with 
that  interest  from  its  legitimate  share  of  the  public  burdens. 

It  is  a  part  of  the  history  of  the  State  known  to  every  intelligent 
man  within  its  borders,  and  frequently  alluded  to  in  the  Constitu- 
tional debates,  that  at  the  time  we  were  about  to  frame  our  State 
Constitution,  those  most  largely  interested  in  mines  insisted  they 
should  be  exempted  from  all  taxation ;  that  the  Constitution  should 
provide  for  their  exemption  so  as  to  set  this  question  at  rest  for  at 
least  a  series  of  years.  This  exemption  was  cliumed  for  several 
reasons :  one,  that  the  mines  gave  life  and  energy  to  all  other 
kinds  of  business ;  that  the  prosperity  of  all  other  business  de- 
pended on  the  success  of  the  mines.  Another,  that  mining  claims, 
especially  before  they  were  so  far  developed  as  to  be  productive, 
were  of  too  uncertain  a  value  to  admit  of  a  fair  valuation  for 
taxation. 

On  the  other  hand,  the  population  of  the  State  settled  in  the 
agricultural  portions  thereof  asserted  that  the  mines  constituted  the 
great  portion  of  the  wealth  of  the  State,  and  that  it  was  highly 
unjust  to  relieve  them  and  throw  the  whole  burden  of  taxes  on  those 
counties  which  were  poorest  and  least  able  to  pay.  The  result 
seems  to  have  been  a  compromise  of  the  extreme  views  of  each 
party,  which  is  very  clearly  expressed  in  the  Constitution,  and 
embraces  two  main  propositions :  First,  that  all  property  assessed 
for  an  ad  valorem  tax  should  be  liable  to  pay  the  same  per  centage ; 
second,  that  unproductive  mines  should  be  entirely  free  from  taxa- 
tion, whilst  those  which  were  productive  should  pay  the  regular 
ad  valorem  tax  on  the  products,  instead  of  the  same  tax  on  the 
body  of  the  mine  itself.  There  can  be  no  doubt  but  it  was  the 
intention  that  the  entire  product  should  be  taxed,  in  lieu  of  the 
body  of  the  mine.  This  property  is  different  from  all  other  prop- 
erty in  the  State.  Whilst  the  products  of  farms  remain  in  the 
State  until  consumed,  being  generally  subject  to  at  least  one 
taxation  per  annum,  the  products  of  mines  are  removed  from  the 
State  at  the  end  of  each  week ;  so  that  it  is  seldom  that  more  than 
the  fiftieth  part  of  the  products  of  any  of  the  principal  mines  is  in 
the  State  at  one  time.    Taking  these  views  to  be  correct,  (and  we 
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think  there  can  be  no  reasonable  doubt  that  they  are  so)  let  us 
look  at  the  sections  of  the  Revenue  Law  complained  of,  and  see 
how  far  they  conform  to  or  are  in  conflict  with  these  views. 

The  first  section  of  the  Revenue  Act  levies  an  annual  ad  valorem 
tax  for  State  purposes  of  $1.25,  and  authorizes  a  County  tax  of  f  1.50 
on  all  taxable  property  in  the  State.  This  is  clearly  in  accordance 
with  that  clause  of  the  Constitution  which  requires  "  a  uniform  and 
equal  rate"  of  taxation.  This  section  seems  in  every  respect  un- 
exceptionable. Section  99  imposes  on  the  products  of  the  mines  an 
annual  ad  valorem  tax  of  one  per  cent,  for  State  and  County,  say  one- 
half  per  cent,  for  State  purposes,  and  an  equal  amount  for  County 
purposes.  This  clause  can  receive  but  one  of  two  constructions : 
it  was  either  intended  to  fix  the  entire  rate  of  taxation  for  the 
products  of  mines  at  $1  on  the  hundred  for  State  and  County  pur- 
poses, in  lieu  of  the  $2.75  fixed  for  other  property ;  or  else,  as  is 
contended  by  appellants,  it  is  really  an  additional  tax  on  mining 
products  of  one  per  cent,  over  and  above  the  ordinary  tax  imposed 
on  other  property.  In  either  event,  the  clause  is  equally  void. 
The  Legislature  could  neither  make  the  tax  greater  nor  less  on  the 
products  of  mines  than  on  other  property.  Then  follows,  in  the 
same  section,  a  clause  directing  the  manner  of  assessing  the  prod- 
ucts of  the  mmes.  That  clause  is  in  these  words :  ^'  All  of  said 
ores,  quartz,  or  minerals  shall  be  assessed  as  follows :  From  the 
gross  return  or  assessed  value  per  ton  of  all  ores,  quartz,  or  min 
erals  fix)m  which  gold  and  silver,  or  either,  are  extracted  in  this 
State,  there  shall  be  deducted  the  sum  of  twenty  dollars  per  ton." 
This  clause  merely  points  out  the  method  of  finding  what  is  the 
true  value  of  the  ores,  which  are  the  primary  products  of  all 
mmes. 

We  have  no  doubt  the  Legislature  may  direct  the  method  of 
assessing  property,  provided  the  object  is  to  attain  a  just  valuation. 
This  Court  could  not  declare  any  law  directing  the  mode  of  assess- 
ment void  unless  it  manifestly  violated  those  principles  of  justice 
which  are  required  by  the  tenth  Article  of  the  Constitution.  We 
see  nothing  objectionable  in  this  clause.  The  closing  sentence  of 
Section  99  directs  a  tax  to  be  levied  on  three-fourths  of  the  value, 
previously  ascertamed,  of  the  proceeds  of  the  mine.     This  is  clearly 
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unconstitutional.  The  value  once  being  ascertained,  the  whole 
value  is  taxable  at  the  same  rate  as  all  other  property. 

Section  117  of  the  Revenue  Act,  which  provides  for  distribut- 
ing the  one  per  cent,  tax  directed  to  be  levied  by  Section  99, 
falls,  of  course,  with  the  opening  clause  of  the  last  mentioned  sec- 
tion. We  see  no  constitutional  objection  to  any  other  portion  of 
the  law. 

The  question  then  remains,  whether  the  unconstitutionality  of 
the  opening  and  closing  clauses  of  Section  99,  and  of  the  whole  of 
Section  117,  destroys  the  validity  of  the  whole  Act;  or  can  the 
other  portions  of  the  Act  stand,  rejecting  these  portions  which  are 
in  contravention  of  the  Constitution  ? 

No  principle  can  be  better  settled  than  this :  that  if  a  law  passed 
by  the  Legislature  be  constitutional  as  to  part  of  its  provisions  and 
unconstitutional  as  to  others,  the  unobjectionable  portion  may 
stand,  if  by  rejecting  that  which  is  unconstitutional,  the  whole  ob- 
ject and  effect  of  the  law  is  not  destroyed.  In  this  case  we  may  reject 
all  that  part  of  the  Act  which  is  in  conflict  with  the  Constitution, 
and  have  a  perfect  and  complete  revenue  law.  If  by  rejecting 
that  part  of  Section  99  which  we  hold  to  be  in  violation  of  the 
fundamental  law  of  the  State,  the  products  of  the  mines  were  left 
free  from  taxation,  this  would  vitiate  the  entire  law ;  for  it  would 
have  the  eflFect  of  compelling  one  portion  of  the  citizens  to  pay  more 
than  their  due  share  of  the  State  burdens. 

The  first  section  of  the  Act  levies  a  tax  on  all  taxable  prop- 
erty in  the  State.  That  includes  the  proceeds  of  mines  as  well 
as  other  taxable  property.  Other  sections  direct  the  method 
of  assessing  this  kind  of  property ;  and  if  the  assessors  and  tax 
collectors  had  only  done  their  duty,  disregarding  these  unconstitu- 
tional provisions  entirely,  the  whole  tax  could  have  been  collected. 

That  the  mines — which  constitute  the  greater  part  of  the  wealth 
of  the  State — ^have  for  the  last  two  years  almost  entirely  escaped 
taxation,  is  true.  That  the  failure  to  collect  the  due  proportion  of 
taxes  from  them  has  greatly  embarrassed  the  State,  and  thrown  a 
heavy  burden  on  that  portion  of  our  population  least  able  to  bear  it, 
is  equally  true.  But  whilst  the  mines  have  escaped  their  share  of 
the  public  burdens,  through  the  fault  and  neglect  of  the  assessors 
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and  collectors,  it  would  certainly  not  be  promoting  the  ends  of  jus- 
tice to  excuse  one-third  or  one-fourth  of  all  the  other  tax  payers  in 
the  State  from  the  payment  of  their  taxes,  thus  further  increasing 
the  burdens  of  those  who  have  paid  their  taxes  without  suit.  Such 
•a  ruling  would  neither  be  in  accordance  with  law,  with  justice,  or 
public  convenience.  Tax  payers  who  did  not  wish  to  be  overbur- 
dened by  the  payment  of  more  than  their  share  of  the  State  ex- 
penses should  have  taken  steps  to  compel  the  assessors  and  collect- 
ors to  do  their  duty.  There  can  be  no  doubt  the  Courts  would  have 
afforded  relief.  Having  failed  to  do  this,  no  tax  payer  can  be 
allowed  to  set  up  the  illegal  conduct  of  these  oflScers  as  a  defense 
to  an  action  brought  agsdnst  him  for  his  taxes. 

In  the  case  of  Exchange  Bank  of  Columbus  v.  Hines^  8  Ohio 
State  Reports,  1,  the  same  constitutional  questions  arise  as  in  this 
case,  and  the  Court  arrives  at  the  same  conclusions  as  ourselves. 
The  principal  opinion  (written  by  Chief  Justice  Bartley)  is  a  very 
clear  exposition  of  the  law  bearing  on  the  constitutional  branch  of 
this  case.  It  is  so  ably  and  clearly  written  that  we  have  thought  it 
hardly  worth  while  to  go  into  a  more  lengthy  discussion  of  the 
points  involved.  We  refer  to  that  opinion,  as  expressing  our  views 
more  clearly  than  we  ourselves  could  express  them. 

The  judgment  of  the  Court  below  is  reversed,  a  new  trial 
granted,  and  the  cause  remanded  for  further  proceedings. 

Having  been  counsel,  Johnson,  J.,  did  not  participate  m  this 
decision. 
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W.  A.  HAWTHORNE  &  WIFE,  Appellants,  v.  T.  G.  SMITH, 

Respondent. 

Does  the  Constitutional  provision  for  protecting  "  a  homestead  as  provided  by  law," 
absolutely  protect  a  homestead  of  such  dimensions  and  value  as  the  law  then 
in  existence  or  thereafter  to  be  made,  might  prescribe,  or  does  it  only  require 
the  Legislature  to  pass  a  law  protecting  a  homestead  upon  such  terms  and 
conditions  as  the  law  may  impose — Quere? 

It  is  clearly  the  intention  of  the  Constitution  to  protect  a  debtor's  homestead  from 
forced  sale.  It  is  equally  clear  the  Legislature  intended  to  effectuate  that 
intention.  This  being  the  policy  of  the  law,  creditors  will  not  be  allowed  to 
defeat  its  object  unless  the  statute  clearly  gives  that  right,  or  clearly  points  out 
the  contingency  upon  the  transpiring  of  which  the  debtor  will  lose  his  exemp- 
tion. 

Property  which  possesses  the  characteristics  of  a  homestead  may  be  selected  and 
recorded  as  such  at  any  time  before  actual  sale  under  execution.  The  levy  of 
an  attachment  will  not  prevent  such  selection. 

When  a  Court  grants  a  temporary  restraining  order,  and  makes  a  rule  on  the  defend- 
ant to  appear  at  chambers  and  show  cause  why  a  petyetual  injunction  should 
not  be  granted,  this,  although  irregular,  is  not  injurious  to  defendant,  if  at 
chambers  the  injunction  is  made  only  to  operate  until  a  hearing  on  the  merits. 

Where  a  complaint  in  the  nature  of  a  bill  in  equity  sets  out  distinctly  most  of  the 
facts  necessary  to  entitle  the  plaintiff  to  the  relief  sought,  but  omits  one  or 
two  material  allegations  or  facts,  and  these  facts  are  clearly  stated  and  admit- 
ted in  the  answer,  the  answer  may  be  held  to  aid  the  complaint  and  sustain 
the  action.  This  was  so  under  the  former  Chancery  practice,  and  is  more 
especially  the  case  under  the  liberal  rule  prescribed  by  the  seventy-first  section 
of  the  Practice  Act. 

Appealed  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  S.  H.  Wright,  presiding. 

R.  M.  Clarke^  for  Appellants. 

1st.  It  is  the  purpose  and  spirit  of  the  law  to  exempt  from  sale 
on  execution  the  family  residence  or  dwelling  actually  occupied 
as  such.  And  it  is  the  actual  occupancy  coupled  ^ith  the  intention 
to  make  it  a  home  that  impresses  the  premises  with  the  character  of 
homestead. 

2d.  That  portion  of  Section  2,  of  the  Homestead  Act  of 
March  6th,  1865,  which  provides  for  the  selection  of  the  homestead, 
and  prescribes  the  manner  of  the  selection,  is  directory  merely. 
(^Goldman  v.  Clark^  1  Nevada  Reports,  611;  Act  1861,  p.  24, 
Sec.  1.) 
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The  homestead  (if  occupied)  exists  without  the  declaration  of 
claim. 

Furthermore,  as  no  time  is  prescribed  within  which  the  declara- 
tion of  claim  shall  be  made,  (Act  1864-5,  p.  226,  Sec.  1)  and 
it  is  manifestly  the  intention  of  the  law  to  exempt  a  homestead 
from  forced  sale,  the  declaration  may  be  made  at  any  time. 

3d.  The  Constitution  of  Nevada  ex  propria  vigors  exempts  a 
homestead  from  forced  sale.  (Const.  Art.  IV,  Sec.  30 ;  Const. 
Debates,  284,  303,  304,  314.)  To  impress  the  character  of  home- 
stead upon  the  premises  no  act  is  required  except  occupancy  as  a 
family  residence ;  no  "  selection "  is  required,  no  declaration,  ac- 
knowledgment, or  recordation  of  claim  is  required. 

It  was  beyond  the  power  of  the  Legislature  to  impose  any  addi- 
tional terms,  conditions,  or  requirements  upon  the  Constitution.  If 
that  portion  of  the  Homestead  Act  of  March  6th,  1865,  requiring 
"  selection,"  declaration  in  writing,  acknowledgment  and  recorda- 
tion of  homestead  is  not  merely  directory,  then  it  is  unconstitutional, 
because  while  the  Constitution  absolutely  and  unconditionally  ex- 
empts a  homestead  from  forced  sale,  the  statute  attaches  conditions 
and  requires  acts  to  be  done  to  perfect  that  which  the  Constitution 
peremptorily  guarantees. 

The  law  divests  vested  rights. 

4th.  The  decisions  of  the  Supreme  Court  of  CaJifomia,  which  held 
a  claim  and  recordation  necessary,  are  not  authority  in  point ;  be- 
cause made  under  constitutional  and  statutory  provisions  entirely 
different  from  ours.  (  Cary  v.  Tice,  6  Cal.  630 ;  13  Cal.  649 ;  24 
Cal.  639-640.) 

The  Constitution  of  California  does  not  create  a  homestead. 
(Const.  Cal.  Art.  XI,  Sec.  15.)  The  Constitution  of  Nevada  does. 
(Const.  Nev.  Sec.  30.) 

The  laws  of  California  provide  that,  after  June  1st,  1862,  "  No 
property  shall  be  deemed  a  homestead  ♦  *  *  unless  the  dec- 
laration provided  for  in  this  Act  shall  be  made  and  filed  for  record, 
as  provided  by  law."     (Laws  Cal.  1862,  p.  520,  Sec.  6.) 

The  laws  of  Nevada  contain  no  such  provisions.  (Act  1864-5, 
pp.  225-6.) 
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Oeo,  A.  Nburse^  for  Respondent. 

The  Homestead  Law  of  1865  superseded  the  law  of  1861,  before 
plaintiff  occupied  the  homestead  in  question.  He  can  claim  nothing 
under  the  law  of  1861. 

The  Constitution  ex  propria  vigors  gives  no  homestead  exemption. 
It  merely  exempts  from  forced  sale  "  a  homestead,  as  provided  by 
law." 

Had  there  been  no  homestead  law  on  the  Territorial  Statute-book, 
there  would  have  been  no  homestead  exemption  until  the  law  of 
1865.  The  only  homestead  exemption  now  existing  is  "  as  provided 
by  "  that  "  law." 

That  law  provides  that  a  homestead  shall  be  exempt,  "  to  be  se- 
lected by  the  husband  and  wife,  or  either  of  them,  or  other  head  of 
a  family,  etc."     (Laws  of  1865,  p.  225.) 

The  same  section  further  provides  that  "  said  selection  shall  be 
made  by  either  the  husband  or  wife,  or  both  of  them,  or  other  head  of 
a  family  declaring  their  intention,  in  writing,  to  claim  the  same  as  a 
homestead,"  etc.,  etc. ;  said  declaration  to  be  signed,  acknowledged, 
and  ,recorded. 

We  claim  that  until  such  written  declaration  is  made,  signed, 
acknowledged,  and  recorded,  as  provided  in  that  section,  there  is  no 
exemption. 

The  homestead  exemption  is  created  by,  and  is  based  wholly  upon 
Statute  Law,  or  constitutional  provisions.  Hence  the  party  claim- 
ing the  right  or  privilege  must  accept  of  it,  if  at  all,  under  just  the 
qualifications  and  conditions,  neither  fewer  nor  different,  under 
which  the  law  gives  it.  He  must,  by  his  pleading  and  proof,  bring 
his  case  within  the  provisions  of  the  law.  (^Hdfenstein  v.  Clore^ 
3  Iowa  287  ;  Beecher  v.  Baldy^  7  Mich.  501 ;  Walters  v.  People, 
18  111.  194  ;  Kitchell  v.  Burgoine,  21  111.  44.) 

When  the  statute  or  constitutional  provision  giving  right  to  such 
exemption  requires  those  claiming  thereunder  to  take  certain  steps 
to  obtain  the  benefit  of  the  exemption,  the  requirements  of  the 
statute  must  be  pursued  before  the  levy.  (^Manning  v.  Dove^  10 
Rich.  S.  C.  Law,  395  ;  Frierson  v.  Westburrt/^  11  Rich.  353 ; 
Helfenstein  v.  Gore,  3  Iowa,  292 ;  People  v.  Plumsted,  2  Mich. 
469  ;  Fro%t  v.  Shaw,  3  Ohio  Stat.  273 ;  Clark  v.  PoUer,  15  Gray, 
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21 ;  Lawton  v.  Bruee^  39  Maine,  484 ;  Pinkerton  r.  2\w»Kn,  22 
Geo.  165 ;  Serschfeldt  r.  George,  6  Mich.  456.) 

And  the  wife  and  children  are  in  such  cases  affected  by  the  fail- 
ure or  default  of  the  head  of  the  family  to  do  what  the  statute  re- 
quires. (^Davenpart  v.  Ahton,  14  Georgia,  271 ;  Crow  v.  Whit- 
worth,  20  Geo.  38;  Tadloek  v.  Hckles,  20  Texas  782 ;  Brewer  v. 
Wally  23  lb.  589 ;  Getzler  v,  Sarotii,  18  lU.  518 ;  Simpson  v. 
Simpson,  30  Ala.  225.) 

When  such  is  the  requirement  of  the  statute,  there  must  be  not 
only  ownership  and  occupation,  but  a  selection  of  the  premises  as  a 
homestead.  (^People  v.  Plumsted,  2  Mich.  469 ;  Beecher  v.  Baldy, 
7  lb.  503-5.)  Same  doctrine  by  implication  held  in  Cook  v.  Me- 
Christian,  4  Cal.  23-6 ;  Reynolds  v.  Pixley,  6  Cal.  165. 

The  pleadmgs  are  defective,  and  do  not  show  facts  to  justify  an 
injunction. 

The  rule  is  to  show  cause  why  d,  perpetual  injunction  should  not 
be  granted.  This  is  manifestly  wrong.  The  statute  provides  for : 
1st,  a  restraining  order ;  2d,  a  temporary  injunction  (to  be  granted 
in  a  proper  case  at  chambers);  3d,  a  perpetual  injunction  after  trial 
on  the  merits. 

Opinion  by  Bbatty,  C.  J.,  Lewis,  J.,  concurring. 

In  the  month  of  March,  1866,  appellants  moved  into  a  house 
which,  with  the  land  attached  thereto,  is  now  the  subject  of  litiga- 
tion. In  September  of  the  same  year  one  Robert  Woodbum 
brought  suit  against  W.  A.  Hawthorne,  and  at  the  time  of  bringing 
suit  sued  out  a  writ  of  attachment  and  had  it  levied  on  this  house 
and  grounds.  In  December  of  the  same  year  judgment  was  ren- 
dered in  favor  of  plaintiff,  and  in  the  early  part  of  the  year  1867 
execution  was  issued  and  the  property  previously  levied  on  under 
the  attachment  was  advertised  for  sale.  In  October,  1866,  (after 
the  attachment  levied,  but  before  judgment)  the  appellants  filed  a 
declaration  of  homestead  on  the  property  now  in  dispute.  When 
the  Sheriff  advertised  the  property  for  sale  the  appellants  filed  their 
bill  praying  an  injunction  to  restrain  the  sale,  and  claiming  that  the 
property  was  exempt  under  the  Constitution  and  Homestead  Act. 
The  District  Judge  issued  a  temporary  restraining  order,  and  re- 
13 
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quired  the  defendant,  Smith,  who  is  Sheriff  of  Ormsby  County,  to 
show  cause  at  a  certain  day  why  a  perpetual  injunction  should  not 
be  granted.  At  the  hearing  of  this  rule  the  Judge  refused  to  grant 
an  injunction,  and  discharged  the  restraining  order.  From  this 
ruling  in  regard  to  an  injunction  the  plaintiflfe  appeal. 

It  is  admitted  by  respondent  that  the  property  claimed  is  in  every 
respect  such  as  might  have  been  claimed  as  a  Homestead  if  the 
declaration  of  intention  to  so  claim  it  had  been  filed  in  time.  The 
question  to  be  determined  by  us  is,  whether  the  levy  of  an  attach- 
ment gave  the  attaching  creditor  such  a  vested  interest  in  the  prop- 
erty as  to  deprive  the  appellants  of  the  right  to  claim  it  as  a 
homestead.  The  thirtieth  section  of  Article  IV  of  the  Constitution 
provides : 

"  A  homestead,  as  provided  by  law,  shall  be  exempt  from  forced 
sale  under  any  process  of  law,  and  shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when  that  relation  exists ; 
but  no  property  shall  be  exempt  from  sale  for  taxes,  or  for  the  pay- 
ment of  obligations  contracted  for  the  purchase  of  said  premises, 
or  for  the  erection  of  improvements  thereon  ;  provided^  the  provis- 
ions of  this  section  shall  not  apply  to  any  process  of  law  obtained 
by  virtue  of  a  lien  given  by  the  consent  of  both  husband  and  wife ; 
and  laws  shall  be  enacted  providing  for  the  recording  of  such  home- 
stead within  the  county  in  which  the  same  shall  be  situated." 

At  the  first  session  of  the  Legislature  held  after  the  adoption  of 
the  Constitution  a  Homestead  Act  was  passed.  The  first  and  sec- 
ond sections  of  that  Act,  which  are  the  only  ones  throwing  any 
light  on  this  subject,  are  as  follows  : 

"  The  homestead,  consisting  of  a  quantity  of  land,  together  with 
the  dwelling  house  thereon  and  its  appurtenances,  not  exceeding  in 
value  the  sum  of  five  thousand  dollars,  to  be  selected  by  the  hus- 
band and  wife,  or  either  of  them,  or  other  head  of  a  family,  shall 
not  be  subject  to  forced  sale  on  execution,  or  any  final  process  from 
any  Court,  for  any  debt  or  liability  contracted  or  incurred  after 
November  13th,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-one.  Said  selection  shall  be  made  by  either  the 
husband  or  wife,  or  both  of  them,  or  other  head  of  a  family,  de- 
claring their  intention  in  writing  to  claim  the  same  as  a  homestead. 
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Said  declaration  shall  state  that  they,  or  either  of  them,  are  mamed, 
or  if  not  married,  that  he  or  she  is  the  head  of  a  family ;  that  they 
or  either  of  them,  as  the  case  may  be,  are  at  the  time  of  making 
such  declaration  residing  with  their  family,  or  with  the  persons 
under  their  care  and  maintenance  on  the  premises,  particularly  de- 
scribing said  premises,  and  that  it  is  their  intention  to  use  and  claim 
the  same  as  a  homestead  ;  which  declaration  shall  be  signed  by  the 
party  making  the  same,  and  acknowledged  and  recorded  as  convey- 
ances affecting  real  estate  are  required  to  be  acknowledged  and 
recorded ;  and  from  and  after  the  filing  for  record  of  said  declara- 
tion, the  husband  and  wife  shall  be  deemed  to  hold  said  homestead 
as  joint  tenants." 

"  Such  exemption  shall  not  extend  to  any  mechanic's,  laborer's 
or  vendor's  lien,  lawfully  obtained  ;  but  no  mortgage  or  alienation 
of  any  kind,  made  for  the  purpose  of  securing  a  loan  or  indebted- 
ness upon  the  homestead  property,  shall  be  valid  for  any  purpose 
whatsoever ;  provided^  that  a  mortgage  or  alienation  to  secure  the 
purchase  money,  or  pay  the  purchase  money,  shall  be  valid  if  the 
signature  of  the  wife  be  obtained  to  the  same,  and  acknowledged 
by  her  separately  and  apart  from  her  husband  ;  nor  shall  said  home- 
stead property  be  deemed  to  be  abandoned  without  a  declaration 
thereof  in  writing,  signed  and  acknowledged  by  both  the  husband 
and  wife,  or  other  head  of  a  family,  and  recorded  in  the  same  office, 
and  in  the  same  manner  as  the  declaration  of  claim  to  the  same  is 
required  to  be  recorded,  and  the  acknowledgment  of  the  wife  to 
such  declaration  of  abandonment  shall  be  taken  separately  and 
apart  from  her  husband ;  provided,  that  if  the  wife  be  not  a  resi- 
dent of  this  State,  her  signature  and  the  acknowledgment  thereof 
shall  not  be  necessary  to  the  validity  of  any  mortgage  or  alienation 
of  said  homestead  before  it  becomes  the  homestead  of  the  debtor." 

The  first  point  of  discussion  which  arises  in  this  case  is  as  to  what 
interpretation  should  be  given  to  the  phrase  "  a  homestead  as  provi- 
ded by  law,"  which  is  found  in  the  first  line  of  the  constitutional 
provision.  The  appellants  contend  that  "as  provided  by  law" 
merely  means  of  such  size  and  value  as  the  law  may  prescribe. 
That,  as  there  was  already  a  Territorial  law  in  existence  which  ex- 
empted a  homestead  to  the  value  of  five  thousand  dollars,  no  legis- 
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lation  was  necessary  to  carry  the  constitutional  provision  into  effect ; 
that  no  Legislature  could  impose  restrictions  or  terms  upon  which 
the  exemption  from  forced  sale  was  to  depend ;  that  the  existence 
of  a  homestead  depended  on  occupancy  and  use  of  a  house  and 
premises  as  a  permanent  residence ;  that  when  the  existence  of  a 
homestead  was  once  established,  it  became  sacred  under  the  Con- 
stitution, and  the  Legislature  could  make  no  law  subjecting  it  to 
forced  sale,  however  the  parties  occupying  it  might  fail  to  comply 
with  any  law  requiring  a  selection  and  recordation  thereof;  that  the 
only  control  the  Legislature  has  on  this  subject  is  to  increase  or  di- 
minish the  extent  and  value  of  the  homestead.  On  the  other  hand, 
the  respondent  contends  that  this  constitutional  provision  only  re- 
quires the  Legislature  to  exempt  the  homestead  from  forced  sale, 
and  in  effect  authorizes  the  Legislature  to  make  the  exemption  on 
such  terms  and  conditions  as  they  choose  to  impose. 

It  is  difficult  to  determme  which  of  these  mterpretations  should 
be  adopted.  In  this  case  it  is  perhaps  not  necessary  to  determme 
this  question.  Even  taking  the  respondent's  interpretation,  it  is 
evident  the  Constitution  intended  that  at  all  times  the  homestead  of 
a  family  should  be  exempt  from  forced  sale,  except  in  a  few  enumer- 
ated cases.  It  is  equally  evident  the  Legislature  intended  to  carry 
out  this  policy  of  exempting  the  homestead.  If,  then,  it  is  the 
policy  of  the  law  to  exempt  the  homestead  of  insolvent  debtors 
from  forced  sale,  certainly  we  should  not  hold  that  a  creditor 
can  defeat  that  policy  by  any  act  of  his,  unless  the  statute  clearly 
gives  that  right,  or  clearly  points  out  the  contingency,  upon  the  hap- 
pening of  which  the  debtor  should  lose  the  benefit  of  the  exemption. 
Here  the  property  was  clearly  a  homestead  in  fact.  If  it  lacked 
anything  of  being  such  a  homestead  as  the  law  exempts,  it  was  only 
the  execution  and  filing  for  record  of  a  declaration  by  the  husband 
and  wife,  or  either  of  them,  that  they  had  selected  it  as  such. 
Upon  the  filing  of  such  declaration  the  statute  says  it  shall  be  ex- 
empt. It  is  hardly  claimed  by  respondent  that  the  existence  of 
debts,  or  the  actual  insolvency  of  appellants  at  the  time  of  filing, 
would  have  affected  their  right  to  select  the  homestead  and  claim 
the  exemption.  If,  then,  the  prior  insolvency  of  a  party  will  not 
prevent  his  claiming  the  exemption,  we  see  no  reason  why  an  attach- 
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ment  should.  The  law  declares  property  thus  selected  shall  be 
exempt  from  execution.  It  makes  no  exceptions.  It  is  no  greater 
hardship  to  exempt  it  from  an  attaching  creditor  than  any  other 
creditor.  The  object  of  the  attachment  law  is  not  to  allow  the 
creditor  to  seize  property  which  is  exempt  from  execution,  but  to 
secure  that  which  is  liable  to  such  process.  As  the  law  is  totally 
silent  as  to  the  time  when  a  selection  shall  be  made  of  the  home- 
stead, declares  no  penalty  for  failing  to  select,  makes  no  reser^a- 
tion  in  favor  of  liens  acquired  before  selection,  but  simply  says  that 
when  selected  it  shall  be  exempt  from  forced  sale,  we  are  forced  to 
the  conclusion  that,  after  the  selection  is  made  and  filed  for  record, 
no  levy  upon,  or  sale  of  the  homestead  property,  can  be  legally  made, 
except  for  those  classes  of  debts  mentioned  in  the  Constitution. 

The  point  that  the  Judge,  after  granting  the  restraining  order, 
directs  the  defendant  to  show  cause  why  a  perpetual  injunction 
should  not  be  granted,  instead  of  making  an  order  to  show  cause 
why  an  injunction  should  not  be  granted,  is  rather  technical.  Un- 
doubtedly the  proper  practice  is:  first,  a  restraining  order;  second, 
on  hearing  defendant  at  chambers,  an  injunction ;  thirdly,  a  per- 
petual injunction  on  the  final  hearing.  But  a  mere  mistake  in 
the  wording  of  the  restraining  order  is  no  ground  for  refusing  the 
proper  relief  on  the  hearing. 

Respondent  contends  that  the  Court  below  was  right  in  refusing 
the  injunction,  because  the  complaint  was  defective  in  not  stating 
that  the  plaintiffs  had  selected  the  property  in  controversy  as  a 
homestead,  and  caused  the  declaration  of  their  selection  to  be 
recorded  as  required  by  law.  In  this  respect  the  complaint  is 
undoubtedly  defective ;  and  if  that  defect  had  not  been  cured  by 
the  answer,  we  would  have  been  compelled  to  hold  that  the  Court 
below  was  correct  in  refusing  to  grant  an  injunction  on  so  defective 
a  complaint.  In  this  case  the  plaintiffs  state  distinctiy  all  the  facts 
necessary  to  entitie  them  to  the  relief  sought,  except  the  selection 
and  recordation  of  the  homestead  claim.  This  fact  they  fail  to 
state.  Nor  do  they  state  any  fact  from  which  the  Court  could 
infer  that  the  recordation  of  a  claim  had  been  made  before  levy  of 
execution. 

But  the  defendant  states  distinctly  the  date  when  the  plaintiff 
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filed  their  declaration  of  homestead  for  recordation.  The  question 
then  is,  does  this  statement  in  the  answer  cure  the  defect  in  the  com- 
plaint ?  It  is  said  that  a  complainant  in  a  bill  in  equity  must  make 
out  a  case  by  his  own  bill,  or  he  is  not  entitled  to  relief,  although 
the  answer  may  set  out  enough  facts,  when  added  to  those  things 
alleged  in  the  bill,  to  entitle  the  complainant  to  relief. 

This  may  be  the  correct  general  rule,  but  still  the  rule  is  not 
carried  out  in  all  its  strictness.  Both  English  and  American  Courts 
have  frequently  allowed  the  answer  to  aid  the  bill,  so  as  to  grant 
relief  that  they  could  not  have  granted  if  there  had  been  no  answer 
at  all. 

In  a  note  to  Daniels'  Chancery  Practice,  page  411,  the  editor 
uses  this  language :  "  But  when  the  facts  stated  in  the  bill  are  dis- 
proved, or  are  defectively  stated,  relief  may  be  granted  upon  the 
facts  stated  in  the  answer." 

For  this  rule  a  reference  is  made  to  two  Tennessee  and  two  Ken- 
tucky cases.  The  Kentucky  cases  seem  to  sustain  the  text.  The 
Tennessee  cases  we  have  not.  In  the  case  of  Rogers  v.  Soutteny 
2  Ken.  698 ;  15  Eng.  Ch.  R.,  the  Court  granted  relief  on  a  case 
made  by  the  answer  quite  difierent  from  the  one  made  in  the  bill. 
We  conclude  that  Courts  of  Equity,  under  the  old  practice,  would 
sometimes  allow  the  answer  to  aid  a  defective  bill.  The  seventy- 
first  section  of  our  Practice  Act  provides  as  follows : 

"  Section  71.  The  Court  shall,  in  every  stage  of  an  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  parties ;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect." 

It  is  impossible  to  suppose  the  defendant  could  have  been  taken 
by  surprise  by  the  Court  acting  on  a  fact  so  distinctly  stated  in  the 
answer.  Nor,  under  the  very  liberal  direction  of  our  statute,  do 
we  think  that  there  would  have  been  any  impropriety  in  the  Court 
below  acting  on  the  facts  as  they  are  made  to  appear  by  the  plead- 
ings, allowing  the  answer  to  come  in  aid  of  the  complaint. 

The  judgment  of  the  Court  below  must  be  reversed.  That 
Court  will  grant  an  injunction  pending  this  action,  and  t^ke  such 
further  steps  as  the  equity  of  the  case  may  require. 
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Johnson,  J.,  having  been  counsel  in  the  Court  below,  did  not 
participate  in  this  decision. 


RESPONSE  TO   PBTITION  FOR  REHEARING. 

Opinion  by  Lewis  J.,  Beatty,  C.  J.,  concurring. 

The  first  point  made  by  counsel  for  respondent  in  his  petition  for 
rehearing  is,  that  this  Court  erred  in  holding  that  the  allegations  of 
the  defendant's  answer  cured  the  defect  in  the  bill,  and  several 
cases  are  referred  to  as  announcing  a  difierent  rule.  But  of  those 
cases  cited  by  counsel  which  we  have  been  able  to  examine,  not  one 
of  them  sustains  the  position  assumed  by  him. 

In  James  v.  McKemon,  6  John.  543,  it  was  simply  held  that 
"  the  Court  could  not  aflFord  relief  not  sought  for  by  the  bill,  nor 
entertain  the  question  of  fraud,  which  was  not  so  much  as  suggested 
by  the  pleadings." 

Surely,  at  this  day,  no  precedent  is  required  to  maintain  a  rule 
so  thoroughly  settled  and  so  strongly  recommended  by  the  soundest 
and  clearest  principles  of  general  utility.  The  Chancellor  in  that 
case  set  aside,  upon  the  ground  of  fraud,  a  certain  agreement  or 
deed  upon  which  the  defendants  based  their  defense,  although  re- 
lief was  not  sought  upon  that  ground,  nor  was  fraud  alleged  in  the 
pleadings.  As  the  plaintiffs  in  their  bill  did  not  attempt  to  attack 
the  validity  of  the  deed  upon  the  ground  of  fraud,  nothing  is  clearer 
than  that  they  could  not  prove  fraud  or  recover  upon  that  ground. 
And  the  reason  is  clearly  given  by  Chancellor  Kent  in  delivering 
the  opinion  of  the  Court. 

".  The  good  sense  of  pleading,"  says  the  Chancellor,  '^  and  the 
language  of  the  books,  both  require  that  every  material  allegation  of 
this  kind  should  be  put  in  issue  by  the  pleadings,  so  that  the  parties 
may  be  duly  apprized  of  the  essential  inquiry^  and  may  he  enabled 
to  collect  testimony  and  frame  interrogatories ^  in  order  to  meet  the 
question.  Without  the  observance  of  this  rule,  the  use  of  the 
pleading  becomes  lost,  and  parties  may  be  taken  at  the  hearing  by 
surprise."  We  do  not  find  a  solitary  expression  in  that  case 
which  is  in  conflict  with  the  rule  as  announced  by  this  Court  in  its 
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original  opinion.  The  question  whether  a  direct  statement  in  an 
answer  would  cure  a  defective  allegation  in  the  bill,  was  not  so 
much  as  mentioned  in  the  case.  The  question  in  Crockett  v.  Lee 
7  Wharton,  522,  is  precisely  the  same  as  that  passed  upon  in 
James  v.  McKemon.  The  point  before  the  Court  is  clearly  shown 
by  the  following  statement  made  by  the  learned  Chief  Justice  who 
delivered  the  opinion  of  the  Court : 

^^  The  testimony  which  has  been  taken  in  these  causes  certainly  is 
very  strong  in  support  of  the  decrees  of  the  Circuit  Court ;  but  the 
counsel  for  the  appellant  contends  that  so  much  of  this  testimony 
as  respects  the  vagueness  of  Cameron's  location  must  be  disre- 
garded, because  neither  its  vagueness  nor  its  certainty  has  been 
put  in  issue.  Lee  has  not  averred  in  his  bill  nor  alleged  in  his 
answer  that  this  location  is  vague ;  nor  has  he  anywhere  or  in  any 
manner  questioned  its  validity." 

So  the  Court  held  that  relief  could  not  be  granted  upon  evidence 
making  out  a  case  different  from  that  presented  by  the  pleadings. 
Because,  says  the  Court :  ^^  If  the  pleadings  in  the  cause  were  to 
give  no  notice  to  the  parties  or  to  the  Court  of  the  material  facts 
on  which  the  rights  asserted  were  to  depend,  no  notice  of  the  points 
to  which  the  testimony  was  to  be  directed,  and  to  which  it  was  to 
be  limited — ^if  a  new  case  might  be  made  out  in  proof  differing  from 
that  stated  in  the  pleadings — all  will  perceive  the  confusion  and 
uncertainty  which  would  attend  legal  proceedings,  and  the  injustice 
which  must  frequently  take  place.  The  rule  that  the  decree  must 
conform  to  the  allegations  as  well  as  to  the  proof  of  the  parties  is 
not  only  one  which  justice  requires,  but  one  which  necessity  imposes 
upon  Courts." 

Attention  is  also  called  to  a  doctrine  of  Mr.  Justice  McLean  in 
the  case  of  Jackson  v.  Ashton,  11  Peters,  229,  where  it  is  said : 
^^  That  no  admissions  in  an  answer  can  under  any  circumstances 
lay  the  foundation  for  relief  under  any  specific  head  of  equity, 
unless  it  be  substantially  set  forth  in  the  bill." 

As  we  interpret  this  language,  it  certainly  does  not  conffict  with 
the  rule  which  was  answered  by  this  Court  in  its  first  opinion.  The 
opinion  evidently  intended  to  be  conveyed  by  Mr.  Justice  McLean 
was,  that  the  admissions  of  an  answer  are  not  admissible  to  make 
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oat  a  case  for  ihe  plaintiff  different  from  that  which  he  has  attempted 
to  make  out  by  his  bill,  or  to  afford  him  relief  upon  grounds  differ- 
ent from  those  upon  which  he  sought  it  in  his  complamt.  And  such 
is  doubtless  the  correct  rule  of  law.  But  we  can  find  no  case  where 
it  has  been  held  that  a  direct  allegation  or  admission  in  an  answer, 
of  some  one  fact  which  was  omitted  from  a  complaint,  otherwise 
complete,  and  clearly  showing  the  relief  sought,  would  not  cure 
such  defective  complaint.  On  the  contrary,  the  case  of  JRogers  y. 
SatUoTiy  referred  to  in  the  first  opinion,  and  which  was  a  suit  in 
chancery,  fully  supports  the  rule  as  we  have  announced  it,  and  Mr. 
Ghitty  states  the  rule  at  law  in  the  following  manner : 

^^If,  however,  the  adverse  pleading  expressly  admit  the  fact 
which  ought  to  have  been  stated  in  the  defective  pleadmg,  and 
which  is  substantially  incorrect  in  omitting  it,  the  error  becomes,  it 
seems,  immaterial."     (1  Chitty  on  Pleading,  672.) 

No  hardship  or  injury  can  possibly  result  from  such  a  rule. 

The  principal  object  of  pleading  is  to  succinctly  and  intelligibly 
present  the  facts  upon  which  relief  is  sought  to  the  Court,  and  to 
notify  the  respective  parties  of  the  character  of  case  which  they 
will  have  to  meet.  The  complaint,  in  this  case,  clearly  notifies  the 
defendant  of  the  character  of  the  plaintiff's  case ;  and  although  it 
18  not  completely  made  out  by  reason  of  an  omission  to  allege  a 
fact  material,  and  upon  which  the  right  of  recovery  depended, 
yet  his  case  is  perfected  by  an  admission  in  the  answer  of  the 
omitted  fact.  Thus,  the  plamtiff's  case  is  fully  presented  to  the 
Court  by  the  pleadings.  If,  under  such  circumstances,  the  relief 
awarded  to  the  plaintiff  be  in  conformity  with  that  sought  by  him, 
and  it  is  justified  by  proof  legitimately  admitted  under  the  plead- 
ings, the  defendant  cannot  complain  that  he  was  injured  by  the 
defect  in  the  complaint.  Upon  this  point,  therefore,  we  are  satis- 
fied that  the  correct  rule  was  announced  in  the  original  opinion. 

We  see  nothing  in  the  other  pomt  made  by  counsel  for  respond^ 
ent.  True,  the  rule  made  by  the  Court  was  to  show  cause  why  a 
perpetual  mjunction  should  not  issue ;  but  clearly  the  respondent 
could  not  be  misled  by  what  seems  a  mere  clerical  misprision. 
And  indeed,  the  record  shows  that  he  was  not ;  for  it  appears,  the 
question  argued  upon  the  hearing  was,  whether  a  temporary  injunc- 
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tion  ought  to  issue ;  and  the  appeal  is  from  the  order  refusing  tem- 
porary and  not  a  final  injunction. 


_— U  Rehearing  denied. 

19    «M 
14*  GM! 


THE  KNICKERBOCKER  and  NEVADA  SILVER  MINING 
COMPANY,  Rbspondent,  v.  A.  H.  HALL,  Appellant. 

An  express  promise  to  pay  a  certain  sum  of  money  as  damages  for  a  tort  previously 
committed  would  create  a  contract  upon  which  an  action  might  be  maintained ; 
but  the  law  does  not  presume  a  promise  to  pay  from  the  tort  itself. 

It  is  as  necessary,  under  our  system  of  practice,  to  maintain  in  pleadings  the  dis- 
tinction between  actions  arising  out  of  torts  and  those  growing  out  of  con- 
tracts, as  it  was  under  the  old  practice. 

If  the  pleading  be  upon  contract,  a  recovery  should  not  be  allowed  if  the  proof  be 
of  a  trespass,  from  which  there  could  be  no  presumption  of  a  contract. 

In  all  actions  for  the  recovery  of  money,  the  jury  should  always  find  the  amount 
which  the  successful  party  is  entitled  to  recover.  A  mere  finding  for  the 
plaintiif,  without  assessing  the  sum  to  be  recovered,  is  not  sufficient.  As  the 
value  of  the  property  at  the  time  of  the  conversion  is  not  the  true  measure  of 
damage,  a  general  finding  of  its  value  is  not  a  sufficient  assessment  of  the  sum 
of  money  to  be  recovered  by  the  successful  party  in  an  action  for  the  wrongful 
conversion  of  such  property. 

A  special  verdict  must  expressly  present  all  the  material  facts,  so  that  nothing 
shall  remain  for  the  Court  but  to  draw  from  them  the  conclusions  of  law. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County,  Hon.  S.  H.  Wright,  presiding. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court. 

Geo.  A.  Nburse  and  A.  C,  MliSy  for  the  Appellant. 

The  verdict  in  this  case  fails  to  comply  mth  the  statute,  in  that 
the  jury  finding  for  the  plaintiff  in  an  action  for  the  recovery  of 
money,  fails  to  find  the  amount  of  that  recovery.  (Laws  of  1861, 
843,  Sec.  176.) 

Under  this  statute  it  is  made  the  duty  of  the  juri/  to  "  find  the 
amount  of  the  recovery."  The  Court  is  not  allowed  to  do  it.  It 
is  no  compliance  with  this  requirement  for  the  jury  to  furnish  the  data 
on  which  the  Court  may  find  this  amount.  Even  at  common  law 
the  jury  must  find  the  amount  of  the  recovery. 
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Our  statute  is  too  explicit  to  be  possibly  misunderstood.  (See 
form  of  Postea  at  law ;  Stephens  on  Pleading,  pp.  87-8 ;  and  form 
of  judgment  based  thereon,  p.  114 ;  showing  that  the  jury  must 
always  assess  the  damages.) 

Even  had  the  defendant  in  this  action  been  defaulted,  the  dam- 
ages must  have  been  assessed  by  a  jury,  unless  the  examination  of 
a  long  account  were  necessary,  in  which  case  a  referee  must  exam- 
ine and  report.     (Laws  of  1861,  339,  Sec.  150,  subd.  2.) 

So  also  if  the  defendant  had  only  denied  the  value  of  the  prop- 
erty, admitting  by  his  silence  the  other  allegations  of  complaint. 

But  this  verdict  fails  even  to  furnish  the  data  for  an  assessment 
of  damages  by  the  Cpurt,  if  that  were  allowable.  It  does  not  show 
the  value  of  the  property  at  the  time  of  taking. 

The  plaintiff  showed  no  cause  of  action,  in  that  the  complaint 
does  TM^  allege  that  the  pretended  wrongful  acts  of  defendant  have 
damaged  plaintiff. 

The  allegation  of  indebtedness,  and  a  "  legal  promise  to  pay  " 
from  the  facts  pleaded,  is  simply  absurd. 

The  verdict  is  in  no  sense  a  special  verdict,  as  defined  in  Sec. 
174  of  the  Civil  Practice  Act ;  nor  is  it  claimed  to  be  by  the 
respondent. 

It  is  palpably  a  blunder  of  the  jury,  drawn  by  some  juryman  who 
had  sat  on  a  jury  in  an  action  for  recovery  of  possession  of  personal 
property,  and  had  there  learned  the  form  of  a  verdict  in  such  an 
action.  (See  Sec.  177  of  Civil  Practice  Act.)  lie  evidently 
imagined  that  to  be  the  proper  form  of  a  verdict  in  all  civil  actions. 
But  his  mistake  does  not  change  the  law.  The  verdict  is  as  fatally 
defective  in  this  action  as  a  verdict  for  so  much  money  would  be  in 
such  action. 

Robert  M,  Clarke^  for  Respondent. 

The  verdict  is  responsive  to  the  issues  made  by  the  pleadings. 
The  only  controversy  was  as  to  the  oumerahip  and  value  of  the 
property — the  value  being  the  measure  of  damages  demanded  for 
the  conversion. 

The  jury  find  generally  for  the  plaintiff,  and  determine  the  value 
of  the  property  to  be  $6,308.     This  finding  is  neither  ambiguous, 
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insufficient,  nor  uncertain.  It  covers  all  the  issues,  and  may  be 
easily  understood  by  the  Court. 

A  verdict,  however  informal,  is  good,  if  the  Court  can  under- 
stand it.  (Hillyard  on  New  Trials,  107,  Sees.  19,  20,  21, 22,  22a ; 
12  Ind.  274 ;  16  Conn.  346  ;  2  Met.  (Ky.)  88  ;  9  Foster,  63  ; 
10  N.  H.  514.) 

The  verdict  of  a  jury  is  sufficient,  although  it  be  informal,  and 
do  not  find  in  terms  the  issue  submitted  to  them,  if  it  find  the  very 
matter  on  which  the  issue  depends  and  from  which  it  is  necessarily 
concluded.     (39  N.  H.  247.) 

The  complaint  states  a  good  cause  of  action.  Under  the  code, 
all  forms  of  action  are  abolished ;  or  more  correctly  speaking,  all 
forms  of  action  are  merged  into  one,  and  all  technical  averments  are 
swept  away. 

It  is  now  only  necessary  to  plead  the  facts,  and  if  the  fact%leaded 
constitute  a  cause  of  action,  the  complaint  is  good. 

The  objection  to  the  complaint  taken  in  this  Court,  for  the  first 
time,  is  that  no  "  demand  "  is  averred.  Generally,  the  averment 
that  the  defendant  did  "  wrongfully  and  unlawfully  convert  the  said 
goods  and  chattels  to  his  own  use  and  benefit,"  is  sufficient.  (See 
form  in  Nash's  Practice,  246,  and  note  of  Judge  Nash  on  p.  247.) 

But  granting  the  objection  good  on  demurrer  to  the  complaint,  it 
is  not  available  in  this  Court  at  this  time : 

1st.  Because  the  defective  averment  is  cured,  and  supplied  by  the 
answer  of  the  defendant,  which  admits  a  sale  of  the  property  by  the 
defendant. 

If  a  defendant  rightfully  in  possession  of  goods,  sells  them,  this 
is  a  conversion ;  and  in  such  case  it  is  unnecessary  to  allege  '^  de- 
mand," the  averment  of  sale  being  sufficient.  (14  Mass.  157 ;  9 
Pick.  62 ;  12  Pick.  521 ;  Van  Sandfordt's  Pleadings,  Vol.  1,  p. 
276  ;  Vol.  2,  p.  492 ;  3  Wend.  406 ;  10  Wend.  389.) 

While  the  complaint  does  not  specifically  aver  that  the  '*  defendant 
sold,"  etc.,  the  answer  admits  the  sale,  and  thus  aids  the  complaint 
and  cures  the  defect.  (Chitty  PL,  Vol.  1,  p.  672 ;  Van  Sandfordt's 
PL,  Vol.  2,  p.  832.) 

2d.  The  objection  is  cured  by  verdict,  and  cannot  be  taken  ad- 
vantage of  for  the  first  time  in  the  Appellate  Court.     (16  Mass. 
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p.  94;  17  Mass.  229;  9  Mass.  198;  10  Cal.  561;  21  Cal. 
576.) 

The  omission  of  the  allegation  of  a  ^^  wrongful  taking,"  in  replevin, 
is  cured  by  verdict.     (1  Minn.  134.) 

After  going  to  trial  without  objection,  a  party  cannot  object  to 
pleadings  which  might  have  been  remedied  by  amendment.  (10 
Ohio,  493.) 

If  a  declaration,  though  not  strictly  formal,  set  forth  a  substan- 
tial cause  of  action,  and  the  defect  be  one  that  was  amendable  in  the 
Court  below,  it  is  cured  by  the  verdict.  (34  Penn.  324  ;  9  Ohio, 
43;  35N.  H.  367.) 

The  grounds  of  appeal  are  technical  and  without  merit,  and  it  is 
greatly  to  be  hoped  that  the  verdict  of  a  jury  will  not  be  disturbed, 
and  the  judgment  of  a  Court  reversed,  for  the  unsubstantial  reason 
that  tl^ijury  in  a  case  where  the  value  of  the  property  in  contro- 
versy furnished  the  only  legal  measure  of  damages  under  the  plead- 
ings, found  the  '^  value  of  the  property,"  etc.,  instead  of  finding 
formally  the  "  damage  of  the  plaintiff,"  etc. 

Opinion  by  Lbwis,  J.,  Beatty,  C.  J.,  concurring. 

This  action  was  brought  to  recover  the  value  of  certain  per- 
sonal property  alleged  in  the  complaint  to  have  been  "  wrongfully  and 
unlawfully  converted "  by  defendant  to  his  own  use  and  benefit. 
After  this  allegation  of  a  tortious  conversion,  follows  the  averment 
that  the  defendant  ^^  did  then  and  thereby  become  indebted  to  the  said 
plaintiff  for  the  price  and  value  of  said  property,  to  wit :  in  the 
sum  of  eight  thousand  three  hundred  and  twenty-nine  dollars  and 
ninety-eight  cents,  (the  alleged  value  of  the  chattel  property)  which 
said  sum  the  said  A.  H.  Hall  then  legally  promised  and  agreed 
to  pay  to  the  plaintiff."  This  pleading  is  decidedly  novel  in  its 
form,  and,  as  a  complaint  in  assumpsit,  is  vitally  defective.  The 
tortious  conversion  is  fully  charged ;  and  it  is  alleged  that  thereby, 
that  is,  by  means  of  the  trespass,  the  defendant  became  indebted 
and  promised  to  pay.  The  only  inference  to  be  drawn  from  the 
language  employed  by  the  plaintiff  is,  that  a  promise  to  pay  for  the 
value  of  the  property  was  implied  by  reason  of  the  wrongful  con- 
version by  him.    An  express  promise  to  pay  a  certain  sum  of  money 
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as  damages  for  a  tort  previously  committed,  would  doubtless  create 
a  contract  upon  which  an  action  might  be  maintained,  but  most 
clearly  the  law  will  never  presume  a  promise  or  agreement  to  pay 
from  the  tort  itself.  (^Carson  River  Lumbering  Company  v.  Bassett 
et  ah.y  2  Nev.  249,  and  cases  there  cited.) 

Though  the  old  rules  of  pleading  have  been  much  relaxed  by 
codes  of  Procedure  and  Practice  Acts,  yet  the  substance  of  the  old 
pleadings  is  still  required,  and  it  is  as  necessary  under  our  system 
to  maintain  in  the  pleadings  the  distinction  between  actions  arising 
from  torts  and  those  growing  out  of  contracts,  as  it  was  at  Common 
Law,  for  this  reason  if  no  other :  that  the  Court  may  know  whether 
a  counter  claim  is  or  may  be  properly  pleaded  or  not.  Under  our 
practice,  a  counter  claim  arising  upon  contract  cannot  be  pleaded 
by  a  defendant  to  an  action  brought  to  recover  damages  for  a  tres- 
pass. Nor  can  unliquidated  damages  arising  out  of  a  tort  beheaded 
as  a  counter  claim  in  an  action  brought  upon  contract. 

By  the  forty-seventh  section  of  the  Civil  Practice  Act  it  is  pro- 
vided that  a  counter  claim  must  be — 

*'  First — A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  or  answer,  as  the  foundation  of  the  plain- 
tiff's claim  or  defendant's  defense  connected  with  the  subject  of 
the  action. 

"  Second — In  an  action  arising  upon  contract,  any  other  cause 
of  action  arising  also  upon  contract  and  existing  at  the  commence- 
ment of  the  action." 

Hence  as  the  defense  which  the  defendant  is  permitted  to  make 
may  to  some  extent  depend  upon  the  character  of  action  made  out 
by  the  complaint,  the  plaintiff  should  be  compelled  to  show  clearly 
by  his  pleadings  whether  his  action  is  based  upon  tort  or  contract. 
If  he  pleads  a  contract,  he  certainly  ought  not  to  be  allowed  to 
recover  by  the  proof  of  a  trespass,  or  of  facts.,  from  which  there 
could  be  no  presumption  of  a  contract.  If  he  were  allowed  to 
recover  by  proving  a  tort  when  he  has  pleaded  a  contract,  the  de- 
fendant might  be  deprived  of  most  material  rights ;  because  notwith- 
standing he  may  have  had  a  valid  claim  upon  contract  against  the 
plaintiff,  he  could  not  properly  plead  it  as  a  counter  claim  in  an 
action  brought  against  him  to  recover  unliquidated  damages.    Facts 
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should  not  therefore  be  so  stated  in  a  pleading  as  to  render  it  uncer- 
tain whether  the  complainant's  action  is  upoQ  contract  or  tort. 
Because,  under  our  practice,  the  pleadings  are  to  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  parties,  it 
does  not  /ollow  that  the  substantial  rules  of  pleading  can  be  disre- 
garded and  that  every  hotch-potch  of  inconsistent  facts  indorsed 
"  complaint,"  or  "  answer,"  is  to  be  deemed  a  sufficient  pleading. 

If  the  allegation  of  indebtedness  and  promise  to  pay  could  be 
treated  as  surplusage  in  the  plaintiff's  pleading  in  this  case,  it  would 
not  even  then  perhaps  be  sufficient  as  a  complaint  in  the  nature  of 
trover,  which  is  probably  the  action  that  should  have  been  brought. 
But  as  the  defects  in  the  complaint  are  possibly  not  of  a  character 
to  be  taken  advantage  of  on  appeal,  we  only  refer  to  them  for  the 
purpose  of  suggesting  an  amendment  before  the  cause  is  again  tried. 

Whatever  may  be  the  character  of  the  action,  whether  it  be  in 
the  nature  of  trover  or  assumpsit,  the  verdict  of  the  jury  is  evi- 
dently informal  and  defective. 

In  all  actions  for  the  recovery  of  money,  the  jury  should  always 
find  the  amount  which  the  successful  party  is  entitled  to  recover. 
A  mere  finding  for  the  plaintiff  or  defendant  without  assessing  the 
sum  to  be  recovered  is  not  sufficient.  In  this  case  the  jury 
returned  the  following  as  their  verdict :  "  The  undersigned  jurors 
in  the  above  entitled  cause  find  a  verdict  for  the  plaintiff,  and 
assess  the  value  of  the  property  at  six  thousand  three  hundred 
and  eight  dollars." 

The  general  finding  for  the  plaintiff  was  doubtless  sufficient  upon 
all  the  issues  raised  by  the  pleadings  except  the  amount  of  money 
which  he  was  entitled  to  recover.  Instead  of  that  the  jury  found 
the  value  of  the  property.  So  far  as  the  damages  to  be  recovered 
by  the  plaintiff  are  concerned,  the  verdict  is  special.  One  fact  is 
found  which  is  indispensably  necessary  to  be  ascertained  in  assessing 
the  damages  in  a  case  of  this  kind :  that  is  the  value  of  the  prop- 
erty tortiously  converted.  Its  value  at  the  time  of  conversion  is 
usually  the  least  sum  which  the  plaintiff  is  entitled  to  recover.  But 
its  value  at  any  other  time  may  be  much  more  than  he  is  entitled  to 
recover.  If  there  were  no  fluctuation  in  the  value  of  personal 
property,  a  finding  of  its  value  upon  such  pleadings  as  those  which 
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are  presented  to  us  would  perhaps  be  a  sufficient  assessment  of  the 
damages  to  be  recovered,  because  the  successful  party  would  in 
such  case  be  at  least  entitled  to  the  value  of  his  property.  But  as 
the  Courts  recognize  the  fact  that  the  value  of  personal  property 
is  liable  to  fluctuation,  the  measure  of  damage  in  a  case  of  tortious 
conversion  is  usually  its  value  at  the  exact  time  of  conversion.  It 
is  clear  that  the  property  in  question  may  have  been  worth  double 
or  treble  the  sum  a  week  before  the  conversion  that  it  was  at  the 
time  of  conversion.  Hence  the  time  when  the  value  of  the  prop- 
erty is  fixed  or  ascertained,  was  a  most  material  fact  to  enable  the 
jury  or  the  Court  to  arrive  at  the  correct  sum  to  be  awarded  as 
damages.  The  jury,  instead  of  presenting  the  general  conclusion 
— that  is,  the  amount  to  be  recovered  by  the  plaintiflF— simply 
found  and  returned  one  of  the  collateral  facts  (the  value  of  the 
property)  upon  which  their  general  conclusion  would  necessarily 
have  been  based.  That  finding  may  or  may  not  be  the  correct 
measure  of  damage. 

Six  thousand  three  hundred  and  eight  dollars  may  have  been 
the  value  of  the  property  at  the  time  of  conversion,  or  at  any  other 
time.  There  is  nothing  in  the  verdict  of  the  jury  to  make  it  cer- 
tain that  that  is  the  correct  amount  for  which  the  plaintiff  should 
have  judgment.  The  Court  cannot  presume  that  the  sum  assessed 
was  the  value  of  the  property  at  the  time  of  conversion.  A  special 
verdict  must  expressly  present  all  the  material  facts,  so  that  nothing 
shall  remain  to  the  Court  but  to  draw  from  them  the  conclusions  of 
law.  (Practice  Act,  Sec.  174.)  And  such  facts  should  be  found, 
that  the  Court  may  be  satisfied  beyond  a  reasonable  doubt  that  the 
conclusion  which  it  draws  from,  and  the  judgment  which  it  renders 
upon  them,  is  correct  and  proper  as  between  the  parties.  Had  the 
jury  in  this  case  found  the  value  of  the  property  at  the  time  of  the 
conversion,  we  should  be  disposed  to  hold  the  verdict  sufficient ;  but 
as  it  is,  it  is  altogether  too  uncertain  and  defective. 

Judgment  reversed,  and  new  trial  ordered. 
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UPON    REHEARING. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

As  we  were  not  very  thoroughly  convinced  that  we  were  correct 
in  the  conclusion  arrived  at  in  the  first  opinion  rendered  in  this 
case,  we  permitted  a  reargument ;  but,  after  a  full  discussion  as  to 
the  sufficiency  of  the  verdict,  we  are  still  inclined  to  adhere  to  our 
former  decision,  believing  it  to  be  correct. 

Section  176  of  the  Practice  Act  declares  that  "  when  a  verdict 
is  found  for  the  plaintiff  in  an  action  for  the  recovery  of  money,  or 
for  the  defendant  when  a  counter  claim  for  the  recovery  of  money 
is  established,  exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  shall  also  find  the  amount  of  the  recovery." 
Does  the  verdict  of  the  jury  in  this  case  meet  the  requirement  of 
this  section  ?  Did  the  jury  find  the  amount  of  the  recovery  ? 
Certainly  not.  If  it  could  be  assumed  that  the  jury  found  the 
value  of  the  property  at  the  time  of  the  unlawful  conversion,  such 
finding  would  perhaps  be  sufficient  as  a  special  verdict  upon  which 
the  Court  could  render  judgment;  (Practice  Act,  Sec.  174)  or  it 
might  be  sufficient  as  a  general  verdict,  for  it  would  be  a  finding  of 
the  amount  of  money  which  the  the  law  absolutely  makes  the  exact 
measure  of  damage.  But  such  fact  cannot  be  assumed  to  aid  a  de- 
fective verdict ;  therefore,  as  the  complaint  does  definitely  fix  the 
time  of  conversion,  and  the  finding  is  simply  of  the  value,  without 
stating  the  time  at  which  such  value  was  fixed,  it  is  left  uncertain 
as  to  whether  the  value  as  found  by  the  jury  is  the  correct  measure 
of  damage  or  not.  Hence,  the  finding  of  the  jury  is  not  sufficient 
as  a  general  verdict,  because  it  does  not  find  *'  the  amount  of  the 
recovery,"  nor  any  data  absolutely  fixing  that  amount ;  neither  is 
it  sufficient  as  a  special  verdict,  for  the  reasons  which  were  stated 
in  the  original  opinion  in  this  case. 

Our  former  judgment  is  affirmed. 

Johnson,  J.,  having  been  counsel  in  the  Court  below,  does  not 
participate  in  this  response. 
14 
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U    881 

STATE  OF  NEVADA,  kx  rel.  SAMUEL  T.   CURTIS,  v. 
H.  V.  S.  McCULLOUGH. 
3  ace 

_8i_l?l  A  writ  issued  against   and  served  on  a  party  which  does  not  run  in  the  name 

of  "  the  State  of  Nevada,"  or  purport  to  be  by  the  authority  of  the  "  State  of 
Nevada,"  confers  no  jurisdiction  on  the  Court  over  the  party  named  in  the 
writ.  But  if  a  party  on  whom  such  a  defective  writ  has  been  served  comes 
into  Court,  and  petitions  for  time  within  which  to  answer  such  writ,  he  thereby 
acknowledges  the  authority  and  jurisdiction  of  the  Court,  and  waives  all 
defects  in  the  form  of  the  writ. 

The  statute,  having  prescribed  what  shall  be  an  appearance  for  certain  purposes, 
does  not  preclude  an  appearance  in  a  different  manner  for  other  purposes. 

Although  an  alternative  writ  of  mandamus  may  not  properly  be  returnable  in 
less  than  ten  days  after  its  issuance,  yet  if  the  respondent  appears  upon  such 
writ  and  asks  for  time  to  make  his  answer,  and  that  time  is  granted,  he  cannot 
afterwards  be  heard  to  complain  that  the  writ  was  irregular  as  to  the  time 
when  a  return  was  required. 

A  general  appearance  not  only  waives  defect  in  a  writ,  or  summons,  but  gives 
jurisdiction  over  the  person  in  cases  where  the  writ  was  void. 

As  the  affidavit  on  which  an  alternative  writ  of  mandamus  issues  is  required  to 
be  served  with  the  writ,  and  it  is  the  affidavit  and  not  the  writ  which  is  re- 
quired to  be  answered,  it  would  seem  unnecessary  that  the  latter  should 
contain  all  the  allegations  of  the  affidavit. 

The  power  conferred  on  this  Court  by  the  Constitution  to  issue  writs  of  mandamus, 
gvo  toarrafUo,  etc.,  is  an  original  jurisdiction,  and  not  merely  auxiliary  to  its 
appellate  jurisdiction. 

The  existence  of  corporations  created  in  other  States  will  be  recognized  by  the 
Courts  of  this  State.  The  power  of  the  corporation,  or  of  its  officers  under 
the  laws  of  the  State  where  created,  will  be  inquired  into  in  the  Courts  of  this 
State  when  necessary  to  determine  controversies  arising  here. 

Officers  of  a  corporation  arc  not  recognized  as  such  in  a  State  in  which  the 
corporation  docs  not  exist.  But  a  foreign  corporation  may  have  agents  in 
any  State. 

There  may  be  no  office^  technically  speaking,  to  which  relator  may  lay  claim, 
yet  he  may  have  a  right  to  represent  the  corporation  as  its  agent ;  and  the 
writ  of  mandamus,  under  our  statute,  is  the  proper  mode  for  restoration  to 
such  right.  The  remedy  affi^rded  by  this  writ,  under  our  statute,  is  broader 
than  at  common  law. 

The  Court  has  jurisdiction  to  determine  tho  rights  of  the  individuals  within  its 
jurisdiction,  each  claiming  under  a  foreign  corporation,  although  it  may  have 
no  jurisdiction  over  the  corporation  itself. 

There  being  no  other  speedy  and  adequate  remedy  for  the  relator,  mandamus  is 
the  proper  remedy  in  the  case  made. 

Mandamus  is.  the  proper  remedy  to  put  one  into  an  office  where  the  title  of  the 
relator  is  clear,  and  no  other  person  is  claiming  the  office  under  color  of  right 
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Where  the  affidavit  for  an  alternative  writ  of  mandamus  shows  that  the  relator 
was  appointed  to  a  certain  office,  or  agency,  by  the  board  of  trustees  of  a 
foreign  corporation,  at  a  meeting  of  such  board,  legally  called,  an  answer 
denying  the  legality  of  the  call,  appointment,  etc.,  without  stating  any  facts  to 
show  the  illegality  of  the  call,  the  meeting,  and  action  of  the  board,  raises  no 
issue  of  fact,  and  is  a  mere  nullity. 

It  being  shown  by  the  affidavit  and  answer  that  the  relator  was  entitled  to  the 
office  when  he  applied  for  the  alternative  writ,  and  so  also  when  the  original 
answer  was  filed  he  is  entitled  to  his  costs  incurred  up  to  that  time. 

A  supplemental  answer  having  shown  that  relator  was  legally  removed  from  office, 
and  defendant  appointed  since  the  filing  of  the  original  answer,  the  peremptory 
writ  must  be  refused. 

Where  the  law  creating  a  corporation  requires  that  the  stockholders  shall  elect 
trustees  annually,  at  such  time,  place,  and  manner  as  may  be  determmed  by 
the  by-laws,  the  election  must  take  place  substantially  every  twelve  calendar 
months.  A  set  of  trustees,  holding  office,  cannot  by  a  by-law  extend  their 
own  term  for  three  months  beyond  the  period  for  which  they  were  originally 
elected. 

Trustees  of  a  corporation  can  lawfully  do  nothing  against  the  interest  of  the 
corporators,  or  to  deprive  them  of  their  reserved  rights. 

Xo  elective  officer  has  a  right  to  do  any  act  which  would  prevent  the  election 
of  his  successor  at  the  time  fixed  by  law  for  such  election. 

This  was  an  original  application  to  this  Court  for  a  writ  of  man- 
damns. 

When  the  writ  was  first  applied  for,  Hillyer  &  Whitman,  who 
were  the  regular  attorneys  and  counsel  for  the  Overman  Silver 
Ifming  Company,  represented  the  relator.  Subsequently,  when 
the  new  board  of  trustees  of  that  company  met,  and  by  their 
action  removed  the  relator  and  reinstated  the  respondent  in  the 
office  of  superintendent,  Hillyer  &  Whitman  ceased  to  represent 
the  relator,  and  he  substituted  Mesick  &  Seely  as  his  counsel.  No 
decision  in  the  case  had  been  rendered  before  the  meeting  of  the 
new  board  of  trustees,  and  by  consent  their  action  was  introduced 
mto  the  case  by  an  amended  answer ;  and  the  case  then  came  up  for 
adjudication,  not  upon  the  facts  as  they  appeared  by  the  original 
affidavit  when  the  writ  was  granted,  but  as  they  appeared  by  the 
amended  answer,  the  replication  thereto,  and  the  admissions  of  the 
parties.  The  facts,  as  they  were  finally  admitted  to  exist,  suffi- 
ciently appear  in  the  opinion  of  the  Court. 

MeHck  ^  Seely  made  the  following  pomts : 
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There  appearing  no  abuse  of  authority  on  the  part  of  the  Board 
of  Trustees  of  the  Overman  Company  in  amending  the  by-law  so  as 
to  make  the  annual  election  come  off  in  October  instead  of  July, 
the  entire  question  before  the  Court  is,  whether  the  Board  possessed 
any  power  for  any  cause  to  make  the  postponement.  It  is  evident 
that  by  making  the  election  to  fall  upon  any  named  day  of  the 
week  or  month,  the  election  could  not  be  held  annually,  in  the 
strict  sense  of  that  term  contended  for  by  relator  ;  for  in  the  one 
case  the  same  day  of  the  week  would  not  fall  at  the  exact  end  of 
the  year,  and  in  the  other  it  would  sometimes  fall  on  Sunday,  in  a 
series  of  years.  The  time  is  held  as  directory,  and  Courts  do  not 
and  could  not  act  strictly  upon  the  principles  of  construction  con- 
tended for  by  respondent.  (Opinion  of  Court  in  People  v.  JRunkle, 
9  Johnson,  147;  also  in  Hughes  v.  Parker j  20  N.  H.  58.) 

The  principle  must  be  inviolable  by  either  Board  or  Court,  or 
else  there  is  none  involved  preventive  of  the  action  in  question,  had 
on  the  part  of  the  Board  amending  the  by-law,  so  as  to  make  the 
annual  election  happen  in  October  instead  of  July. 

But  we  are  construing  a  statute  of  the  State  of  California^  and 
no  principle  or  precedent  appearing  to  the  contrary,  we  must  or 
should  adopt  such  a  construction  of  their  laws  as  is  sustained  by  the 
highest  Court  of  that  State. 

In  the  case  of  the  People  v.  Brenham^  3  Cal.  477,  two  of  the 
Judges  express  opinions  exactly  upon  the  point  involved  in  this 
case. 

In  that  case,  the  Statute  Charter  of  San  Francisco  provided  that 
the  mayor,  etc.,  should  be  "  annually  elected,"  etc. 

Justice  Murray  says  the  term  annually,  it  is  conceded,  means  not 
a  measure  of  time,  but  a  succession  of  calendar  years.  So  says 
Justice  Lyons ;  and  also  shows  that  a  legislative  interposition,  such 
as  we  contend  for,  has  been  given  to  the  word  "  annually"  in  the 
Constitution  of  California,  in  changing  the  day  of  election  required 
by  the  Constitution  to  be  held  "  annually."  The  reasons  there  as- 
signed for  the  conclusions  of  those  two  Judges,  as  to  how  the  word 
"  annually"  should  be  construed  upon  principle  and  policy,  seem  to 
us  sound,  and  worthy  of  adoption  by  the  Court  in  the  case  in  hand. 

It  would  be  rather  anomalous  if  the  Courts  of  California  should 
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pursue  the  line  of  these  opinions  in  determining  the  same  question 
before  this  Court,  whilst  this  Court  departed  from  it,  thus  arriving 
at  exactly  opposite  conclusions  upon  the  same  statute.  And  there 
can  be  no  reason  for  supposing  that  the  doctrine  of  these  opinions  will 
be  abandoned  in  that  State.  There  can  be  no  such  policy  discov- 
ered upon  any  principle,  it  seems  to  us,  as  to  forbid  the  exercise  of 
the  power  which  we  seek  to  justify  on  the  part  of  the  Board  of 
Trustees. 

The  rule  which  would  overthrow  our  position  on  this  point  would, 
it  seems  to  us,  cripple  legislation,  and  might  prove  most  pernicious 
to  public  and  private  interests. 

We  think  the  power  existed  to  make  the  amendment  in  question, 
and  no  abuse  of  that  power  is  shown. 

Mandamus  is  the  proper  remedy,  even  though  respondent  is  in 
the  office  or  station  claimed  by  the  relator.  (^Mex  v.  Barker^  3 
Burrows,  1265a ;  Dew  v.  Judges  of  Sweet  Springs,  3  Henning  & 
Mumford,  1 ;  20  Pick.  495.) 

The  case  of  The  People  v.  Steele,  2  Bar.  416-20,  we  ask 
special  attention  to,  as  there  are  found  many  authorities  in  point, 
and  the  case  itself  is  equally  so.  Also,  Kimball  v.  Lamprey,  19 
N.  H.  216,  seems  in  point.     (Practice  Act,  Sec.  414.) 

We  claim  that  this  is  the  only  remedy  in  our  case.  The  case  of 
The  People  v.  Olds  we  contend  is  not  supported  by  either  reason 
or  the  statute,  so  far  as  it  enunciates  a  different  doctrine  from  that 
for  which  we  contend,  namely :  that  the  relative  rights  of  the  con- 
tendmg  parties  to  the  office  or  place  may  be  determined  in  the  pro- 
ceedings for  mandamus. 

Upon  the  first  calling  of  this  case  for  argument,  but  subsequent 
to  the  time  when  respondent  had  asked  and  obtained  time  within 
which  to  answer.  Will  Campbell,  Williams  ^  Bixler  and  Aldrieh  ^ 
DeLong,  as  counsel  for  respondent,  moved  to  quash  the  writ  on  the 
following  grounds : 

First. — Because  said  writ  is  not  issued  in  the  name,  or  by  the 
authority  of  the  State  of  Nevada,  or  by  any  Court  of  said  State, 
nor  can  a  right  of  office  be  tried  by  mandamus. 

Second. — Because  said  writ  is  made  returnable  in  less  than  ten 
days  from  the  time  of  issuing  the  same,  or  the  service  thereof. 
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Third. — Because  said  writ  does  not  state  generally  or  otherwise 
the  allegations  against  the  said  McCullough. 

Subsequently,  but  before  the  amended  or  supplemental  ansVer 
was  pleaded,  Aldrich  ^  Bixler  filed  the  following  points  on  the 
merits: 

When  a  person  is  in  the  office,  the  writ  of  mandamus  will  not  lie 
to  oust  him  and  admit  the  relator.  The  proper  remedy  is  by  infor- 
mation in  the  nature  of  quo  warranto.  (^People  ex  rel.  Arculariu9 
et  al.  V.  Mai/or^  etc.,  of  New  York,  3  Johns.  Cases,  79  ;  Fish  v. 
Weatherwax,  2  Johns.  Cases,  217-10,  Sec.  12 ;  People  v.  Scrag- 
ham,  20  Barb.  302  ;  Moses  on  Mandamus,  150  ;  People  v.  Olda, 
3  Cal.  167.) 

After  the  new  pleadings  setting  up  the  facts  which  had  occurred 
since  the  last  hearing  were  before  the  Court,  the  case  was  reargued 
orally,  and  Will  (7a7wpJeB,^«j.,  for  respondent,  made  the  following 
points: 

The  general  incorporation  law  of  California,  which  stands  in  lieu 
of  a  charter  and  the  by-laws  of  the  corporation,  having  made  the 
election  of  trustees  annual  and  fixed  the  day  of  the  week  and  month 
when  each  annual  election  should  take  place,  the  stockholders  were 
bound  to  take  notice  of  the  proper  time  of  election,  and  such  elec- 
tion would  be  good,  even  if  no  proper  notice  of  the  election  was 
given.     (Angell  &  Ames  on  Corporations,  Sec.  418.) 

The  change  of  the  day  of  election  by  the  trustees  is  contrary  to 
the  charter,  L  e.,  the  law  under  which  the  corporation  derives  its 
being,  and  must  be  disregarded.  (Angell  &  Ames  on  Corporations, 
Sec.  345.) 

The  by-law  is  unreasonable  in  this,  that  it  extends  the  term  of 
oflSce  of  the  very  men,  and  those  alone,  who  voted  for  it ;  deprives 
the  stockholders  of  the  right  to  elect,  and  is  manifestly  detrimental 
to  the  interests  of  the  corporation,  as  shown  by  the  votes  of  those 
interested  on  the  day  of  election.  If  the  trustees  can  extend  the 
time  of  election  for  three  months,  they  can  extend  from  month  to 
month,  in  perpetuo.     (  Vide  Angell  &  Ames  on  Corp.  Sec.  347.) 

The  word  "  annual"  must  be  received  in  its  usual  acceptation. 
(  Vide  Webster's  Diet.  Tit.  "  Annual.")  In  the  laws  of  the  United 
States  the  same  word  is  used,  "  annual  income  tax ;"  in  United 
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States  Bonds,  "  interest  payable  semi-annuaUt/.^'  There  are  no 
two  meanings  to  the  word,  and  after  diligent  search  I  can  find  no 
judicial  opinion  construing  it  otherwise  than  Webster. 

The  certificates  of  incorporation  were  filed  on  the  eleventh  day  of 
April,  1865.  The  by-laws  then  adopted  fixed  the  election  for  the 
second  Thursday  of  July,  1865  :  from  that  day  the  year  commenced 
to  run. 

The  trustees  mentioned  in  certificate  of  incorporation  could  by 
law  only  hold  oflice  for  three  months,  then  the  election  in  compliance 
with  law  became  annual. 

The  trustees  having  fixed  the  day  of  election,  any  change  is  con- 
trary to  Sec.  5  of  the  Act  of  California,  which  is  the  charter  of 
the  incorporation.  The  day  once  being  fixed  by  the  trustees,  the 
statute  regulates  the  time  of  all  future  elections,  to  wit :  annually/. 

The  burthen  of  proof  is  on  the  relator  to  show  that  the  action  of 
the  Board  of  Trustees  in  depriving  the  stockholders  of  the  right  of 
election  on  the  eleventh  day  of  July  was  for  a  good  purpose,  or  for  the 
interests  of  the  stockholders,  the  cestui  que  trust ;  and  no  showing 
being  made,  and  the  stockholders  deprived  of  a  rights  it  will  be 
presumed  their  action  was  unreasonable,  vexatious,  unequal,  and 
detrimental  to  the  interests  of  the  corporation. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring;  and  John- 
son, J.,  concurring  in  judgment. 

This  is  an  application  by  the  relator,  Curtis,  for  a  writ  of  man- 
damus to  compel  the  defendant,  McCullough,  to  deliver  to  him  all 
the  books  and  papers  belonging  to  the  office  of  Superintendent  of 
the  Overman  Silver  Mining  Company,  and  to  admit  him  to  the 
enjoyment  of  all  the  rights  incident  to  that  position.  Upon  the 
first  showing,  we  came  to  the  conclusion  that  the  peremptory  writ 
should  issue  ;  but  the  showing  made  upon  the  supplemental  answer, 
by  which  it  was  made  to  appear  that  the  defendant,  after  the  filing 
of  his  first  answer,  had  been  legally  and  duly  appointed  to  the 
position  claimed  by  the  relator,  we  are  compelled  to  refuse  the 
writ. 

Such  being  the  case,  Curtis,  the  relator,  is  justly  entitled  to  the 
costs  of  this  proceeding  incurred  up  to  the  time  of  the  filing  of  the 
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supplemental  answer.  It  therefore  becomes  necessary  to  give  our 
views  of  the  case  as  it  stood  when  first  submitted,  which  we  will 
proceed  to  do,  and  then  dispose  of  the  questions  raised  on  the  sup- 
plemental answer. 

By  the  affidavit  upon  which  this  application  is  based,  it  appears 
that  the  Overman  Silver  Mining  Company  is  a  corporation  organ- 
ized under  the  laws  of  the  State  of  California,  a.d.  1866,  for  the 
purpose  of  carrying  on  the  business  of  mining  in  the  county  of 
Storey,  in  the  State  of  Nevada ;  that  the  mine  of  the  corporation 
is  located  in  that  county,  and  that  it  is  now  engaged  in  working 
and  developing  it.  After  alleging  the  election  of  a  Board  of  Trus- 
tees in  accordance  with  the  Articles  of  Incorporation,  it  is  further 
alleged  that  the  by-laws  of  the  corporation  required  and  made  it 
the  duty  of  the  Trustees  to  elect  a  Superintendent  of  the  mine, 
whose  duty  it  should  be  to  take  charge  of  the  company's  business 
in  this  State,  and  that  such  Superintendent  should  hold  his  office 
or  position  during  the  pleasure  of  the  Board  of  Trustees ;  that  on 
the  twenty-fourth  day  of  May,  a.d.  1867,  the  defendant,  McCul- 
lough, was  elected  Superintendent,  to  hold  and  enjoy  that  office 
during  the  pleasure  of  the  Board  of  Trustees ;  that  immediately 
after  his  election  he  entered  upon  his  duties,  and  received  from  his 
predecessor  and  took  charge  of  all  the  books  and  papers  belonging  to 
his  office  ;  and  that  from  that  time  to  the  present  he  has  discharged 
the  duties  and  retained  possession  of  all  the  books  and  papers 
belonging  to  the  office. 

It  is  then  stated  that  a  meeting  of  the  Board  of  Trustees  was 
held  on  the  nineteenth  day  of  June,  a.d.  1867,  and  that  at  such 
meeting  the  defendant  McCullough  was  removed  from  the  supenri- 
tendency  of  the  mine  by  the  Board,  and  that  one  John  Lambert 
was  appointed  in  his  stead.  That  on  the  twenty-first  day  of  June, . 
two  days  after  such  removal,  another  ^^  meeting  of  said  Board  of 
Trustees  was  held  at  the  office  of  the  company,  at  the  city  of  San 
Francisco,  upon  a  legal  call  therefor ;  that  at  such  meeting  all  of 
the  Trustees  were  present,  and  that  at  such  meeting  another  reso- 
lution was  legally  passed  and  adopted  by  said  Board  of  Trustees 
removing  said  John  Lambert  from  the  said  office  of  Superintendent 
and  appointing  the  relator  as  his  successor,  and  directing  the  said 
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John  Lambert  and  the  defendant  McCulIough  to  deliver  to  the 
relator  possession  of  the  mine  of  said  company,  and  all  the  property 
and  books  in  his  or  their  possession  belonging  to  said  company." 
*  *  *  *  That  after  Lambert  and  the  defendant  McCulIough  had 
been  notified  of  the  action  of  the  Board  of  Trustees,  the  relator 
personally  demanded  of  them  ^^  possession  of  the  works  and  mine 
of  said  company,  and  requested  of  each  of  them  to  be  allowed  to 
enter  upon  the  discharge  of  his  duty  as  such  Superintendent,  and 
at  the  same  time  demanded  of  said  McCulIough  and  Lambert 
possession  of  the  books  and  papers  pertaining  to  said  office ;  that 
the  said  Lambert  thereupon  informed  the  relator  that  he  was  not 
in  possession  of  the  books  or  papers  of  said  company  pertaining  to 
said  office,  nor  of  the  works  or  mine  of  said  company,  and  that  he 
did  not  pretend  to  be  the  Superintendent  thereof;  but  that  the 
defendant  McCulIough  unlawfully  and  wrongfully  refused,  and  still 
unlawfully  and  wrongfully  refuses  to  deliver  said  books  and  papers 
to  the  relator,  or  to  transfer  to  him  the  control  of  said  mme  and 
works,  or  to  allow  relator  to  enter  upon  the  discharge  of  the  duties 
of  his  said  office  to  which  he  has  been  appointed.  Relator  further 
says  that  he  is  legally  entitled  to  the  possession  of  said  books  and 
papers,  and  to  perform  the  duties  of  said  office."  We  have  deemed 
it  necessary  to  a  clear  understanding  of  the  case,  to  set  out  these 
statements  of  the  affidavit  in  hcec  verba.  Upon  this  affidavit  an 
alternative  writ  of  mandamus  was  issued,  commanding  the  defendant 
to  deliver  the  books  and  papers  pertaining  to  the  office  of  Superin- 
tendent of  the  Overman  Mine  to  the  relator,  and  to  allow  him  to 
enter  upon  the  duties  of  that  position,  or  to  show  cause  on  the 
twenty-eighth  day  of  June,  why  he  had  not  done  so.  Two  days 
after  the  issuance  of  this  writ  the  defendant  appeared  by  counsel, 
and  applied  to  this  Court  for  further  time  to  prepare  his  answer 
and  make  his  showing.  The  affidavit  upon  which  that  application 
was  based  was  made  by  McCuUough's  attorneys,  who,  after  stating 
that  they  are  counsel  for  the  defendant,  say:  "That  it  is  the 
intention  and  object  of  the  defendant  to  appear  in  this  action  and 
show  to  this  Court  by  the  records  of  the  proceedings  of  the  Board  of 
Trustees  of  the  Overman  Silver  Mining  Company,  that  the  removal 
or  pretended  removal  of  the  defendant  from  the  superintendency  of 
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the  said  mine  was  and  is  void ;  and  that  said  McCullough  is  now 
and  has  continued  to  be  lawfully  such  officer,  and  as  such  is  entitled 
to  hold,  occupy  and  enjoy  said  office,  and  to  continue  in  the  pos- 
session of  the  books  and  papers  of  said  company ;  that  the  defend- 
ant's answer  cannot  be  properly  prepared  until  certain  documents 
can  be  obtained  from  San  Francisco ;  that  deponents  believe  and 
aver  that  it  will  be  impossible  to  properly  prepare  and  present  their 
answer  in  this  case  in  less  time  than  one  week  from  this  date," 
Upon  this  showing  and  application  of  counsel  for  defendant,  this 
Court  extended  the  time  for  the  showing  and  filing  the  answer,  in 
accordance  with  the  wishes  of  counsel. 

Upon  the  day  thus  fixed,  at  the  request  of  counsel  for  defendant, 
for  filing  the  answer  and  showing  cause,  a  motion  to  quash  the  writ 
was  made  upon  the  following  grounds : 

1.  Because  the  writ  did  not  issue  in  the  name  of,  or  by  the 
authority  of  the  State  of  Nevada,  or  by  any  Court  of  said  State. 

2.  Because  the  writ  was  made  returnable  in  less  than  ten  days 
from  the  time  of  issuing  it  or  service  upon  the  defendant. 

8.  Because  the  writ  did  not  state  generally  or  otherwise  the 
allegations  against  the  defendant. 

We  will  dispose  of  these  points  in  the  order  in  which  they  are 
presented.  And,  first,  it  is  admitted  the  writ  is  defective,  as  claimed 
by  counsel.  The  Constitution  declares  that  "  the  style  of  all  pro- 
cess shall  be  '  The  State  of  Nevada.'  "  The  State  is  the  sovereign 
by  whose  power  alone  the  citizen  can  be  compelled  to  appear  in  its 
Courts  to  answer  to  an  action  brought  against  him.  There  is  no 
other  authority  by  which  those  tribunals  can  obtain  jurisdiction  of 
the  citizen,  except  by  his  own  consent  or  voluntary  submission  to 
their  jurisdiction.  However,  after  such  jurisdiction  is  once  obtained, 
whether  by  legal  process  or  by  the  voluntary  acknowledgment  of 
the  authority  of  the  Court  to  determine  his  rights,  the  jurisdiction 
over  the  person  is  complete  for  all  the  purposes  of  that  proceeding, 
provided  the  tribunal  has  jurisdiction  of  the  subject  matter.  In 
this  matter,  we  are  satisfied  that  the  defendant  McCullough  would 
have  lost  no  rights  by  a  refusal  to  obey  the  writ  because  of  the 
informality  suggested.  Had  the  Court,  upon  his  refusal  to  appear, 
rendered  judgment  against  him,  or  ordered  the  issuance  of  a  per- 
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emptory  mandamus,  he  could  at  any  time  have  had  the  proceedings 
set  aside  upon  motion  for  that  purpose.  Or  he  could  have  appeared 
specially  for  the  purpose  of  setting  aside  the  defective  writ,  without 
acknowledging  the  jurisdiction  of  the  Court ;  for  by  appearing  to 
object  to  the  jurisdiction  over  him,  it  could  not  be  said  that  he 
thereby  acknowledged  such  juiisdiction.  But  instead  of  pursuing 
one  of  these  methods,  the  defendant  chose  to  appear  in  the  pro- 
ceeding, not  for  the  purpose  of  objecting  to  the  jurisdiction  of  the 
Court,  but  to  ask  for  its  affirmative  action  in  his  favor,  after  a  fiiU 
acknowledgment  of  its  jurisdiction  over  him.  As  may  be  seen  by 
the  affidavit  of  his  counsel  which  has  been  referred  to,  it  is  stated 
that  the  answer  could  not  be  prepared  in  the  limited  time  given  by 
the  Court,  and  they  ask  that  the  time  for  answering  and  showing 
cause  why  a  peremptory  writ  should  not  issue  be  postponed  for  a 
week  beyond  the  time  fixed  in  the  writ.  They  say  that  it  was  their 
intention  to  show  that  the  removal  of  the  defendant  from  the  super- 
intendency  of  the  Overman  Mine,  and  the  appointment  of  the 
relator,  were  unauthorized  acts  and  void,  and  that  the  defendant  is 
the  lawful  Superintendent  and  entitled  to  the  enjoyment  of  that  office. 
The  Court  was  led  to  believe  by  that  affidavit  that,  if  the  required 
postponement  was  granted,  these  facts  would  be  shown  upon  the 
hearing.  Upon  that  understanding  the  postponement  or  continu- 
ance was  granted.  However,  instead  of  such  showing,  counsel 
appear  and  claim  that  the  Court  had  no  jurisdiction  over  the  de- 
fendant, and  ask  that  the  writ  be  quashed ;  but  such  a  motion  seems 
rather  out  of  place,  following  as  it  did  the  affidavit  for  continuance, 
and  the  action  of  the  Court  upon  it.  That  affidavit,  it  seems  to  us, 
gave  the  Court  as  complete  jurisdiction  of  the  defendant  as  an 
answer  to  the  merits  would  have  done.  An  objection  to  the  form 
of  process  cannot  be  taken  after  pleading  to  the  merits  of  the  action 
in  which  it  is  issued,  simply  because  fiUng  the  answer  is  an  acknowl- 
edgment of  the  jurisdiction  of  the  Court,  and  when  that  is  done  the 
process  to  all  intents  and  purposes  becomes  functus  officio. 

It  would  seem  that  no  answer  could  more  completely  acknowledge 
the  jurisdiction  of  the  Court  than  this  affidavit  filed  by  counsel  for 
defendant  in  this  proceeding.  By  asking  an  extension  of  the  time 
to  answer,  the  authority  of  the  Court  to  require  an  answer  is  fully 
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recognized.  Whether  there  can  be  such  an  appearance  on  the  part 
of  a  defendant  as  to  entitle  him  to  notice  of  subsequent  proceed- 
ings in  the  action,  in  any  way  except  by  answer,  demurrer,  or 
written  notice  of  appearance  served  on  the  plaintiff,  is  not  necessary 
to  determine  at  present.  Section  466  of  the  Practice  Act  seems 
to  limit  such  an  appearance  to  those  three  methods. 

But  it  is  claimed  by  counsel  that  there  can  be  no  appearance, 
except  by  one  of  the  three  methods  mentioned  in  that  section.  We 
think  otherwise.  AJ though  it  declares  that  ^^  a  defendant  shall  be 
deemed  to  appear  in  an  action  when  he  demurs,  answers,  or  gives 
the  plaintiff  written  notice  of  his  appearance,  or  when  an  attorney 
gives  notice  of  appearance  for  him,"  it  was  evidently  not  the 
intention  of  the  Legislature  to  make  those  the  only  means  by  which 
a  defendant  could  appear,  but  simply  that  the  filing  and  service  of 
an  answer,  demurrer,  or  notice  of  appearance,  should  be  such  an 
appearance  as  would  entitle  the  defendant  to  notice  of  all  subs^ 
quent  proceedings  in  the  cause. 

The  second  clause  of  the  section  referred  to  declares  that  "  after 
appearance  a  defendant  or  his  attorney  shall  be  entitled  to  notice  of 
all  subsequent  proceedings  of  which  notice  is  required  to  be  given." 
This  right  of  notice  of  subsequent  proceedings  being  given  to  the 
defendant  in  this  clause  of  the  section  after  appearance,  the  ap- 
pearance referred  to  in  the  first  sentence  may  clearly  be  taken  to 
mean  such  appearance  as  would  entitle  the  defendant  to  the  notice 
mentioned  in  the  second  sentence  of  the  section,  and  that  it  was 
not  the  intention  to  specify  all  and  the  only  methods  by  which  an 
appearance  could  be  effected. 

This  very  case  shows  the  impolicy,  we  might  almost  say  the 
absurdity,  of  any  other  construction.  Here  is  the  defendant  in  fact 
appearing  in  the  action,  acknowledging  as  clearly  as  it  was 
possible  for  him  to  do  that  he  was  in  Court  under  the  writ,  asking 
the  Court  for  afiirmative  action  in  his  favor,  himself  fixing  the  day 
for  the  showing  of  cause  why  the  peremptory  writ  should  not  issue  ; 
and  yet  upon  that  day  objecting  to  the  regularity  of  the  writ,  and 
denying  that  the  Court  had  jurisdiction  over  him  because  of  some 
informality  in  the  process.  We  cannot  believe  that  the  Legislature 
intended  to  say  that  a  defendant  could  not  appear  in  an  action  ex- 
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cept  by  filing  an  answer,  demurrer,  or  giving  written  notice  to  the 
plaintiff.  He  certainly  can  in  fact  appear.  We  cannot,  therefore, 
sanction  the  doctrine  that  he  cannot  appear  so  as  to  give  the  Court 
jurisdiction  of  his  person  in  any  way  except  as  specified  in  the  sec- 
tion above  referred  to.  Our  opinion  of  the  construction  to  be 
placed  upon  this  section  is  strengthened  by  a  reference  to  the  New 
York  code  of  1848.  It  is  observable  that  Title  XV  of  our  Practice 
Act  was  taken  from  and  very  nearly  conforms  to  Chapter  XI  of  the 
code.  The  section  under  consideration  is  contained  in  Title  XV, 
and  although  not  in  the  same  language,  it  was  evidently  intended 
to  make  it  conform  substantially  to  Sec.  414  of  the  code.  That 
section  ends  as  follows : 

"  Where  a  defendant  shall  not  have  demurred  or  answered,  serv- 
ice of  notice  or  papers  in  the  ordinary  proceedings  in  an  action 
need  not  be  made  upon  him,  unless  he  be  imprisoned  for  want  of 
bail,  but  shall  be  made  upon  him  or  his  attorney,  if  notice  of  appear- 
ance in  the  action  has  been  given."  The  verbiage  of  Sec.  466  of 
our  Act  is  somewhat  different ;  but  it  is  quite  clear  that  nothing 
more  was  intended  than  that  provided  by  Sec.  414  of  the  code. 
We  are  aware  that  the  dictum  in  Steinbach  v.  Leese^  27  Cal.  287, 
is  against  our  construction ;  but  a  rule  so  manifestly  against  the 
universal  practice  of  all  Courts  should  not  be  adopted,  except  upon 
the  most  unequivocal  language  of  the  statute. 

To  the  second  point  made  on  the  motion  to  quash  the  writ,  the 
answer  is :  If  the  writ  could  not  be  made  returnable  in  less  than  ten 
days,  the  defendant  also  waived  the  right  to  insist  upon  that  right 
by  consenting  to  appear  in  less  time  than  ten  days.  He  appeared 
by  his  counsel,  asked  that  the  return  day  in  the  writ  be  postponed 
for  one  week,  at  which  time  the  Court  was  given  to  understand  the 
defendant  would  be  prepared  to  show  cause  why  the  peremptory 
writ  should  not  issue.  He  should  not  be  permitted,  therefore,  to 
take  advantage  of  the  fact  that  the  writ  was  made  returnable  in 
less  than  ten  days,  when  to  all  intents  and  purposes  he  consented  to 
a  hearing,  or  to  make  his  showing  in  less  time  than  that. 

A  general  appearance  waives  all  irregularity  in  the  writ. 
(^Bowles  V.  Stoddardy  7  John.  207.)  Even  where  the  process  is 
Toid,  if  the  defendant  appear  he  is  regularly  in  Court ;  (^Pixley  v. 
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Winchell,  7  Cow.  366)  and  Sec.  82  of  the  Practice  Act  declares 
that  "  a  voluntary  appearance  of  the  defendant  shall  be  equivalent 
to  personal  service  of  the  summons  upon  him."  Though  the  writ 
could  not  perhaps  be  regularly  made  returnable  in  less  than  ten 
days,  yet  as  counsel  appeared  without  raising  that  objection,  and 
consented  to  show  cause  on  a  day  fixed,  the  objection  to  the  writ 
came  too  late. 

And  indeed,  Sec.  425  of  the  Practice  Act  seems  expressly  to 
authorize  the  Court  to  make  the  writ  returnable  at  any  time.  The 
third  ground  of  objection  to  the  writ  is  also  untenable.  The  affi- 
davit itself  is  by  law  required  to  be  served  with  the  writ ;  and  as  it 
is  the  affidavit  and  not  the  writ  which  under  our  practice  is 
answered,  it  would  seem  utterly  useless  and  unnecessary  to  repeat 
or  set  out  its  allegations  in  the  process.  Lex  neminem  cogit  ad 
vana  seu  inutUia  peraganda.  But  whether  it  be  necessary  or  not 
is  a  matter  of  no  consequence,  and  unnecessary  to  be  determined 
in  this  case,  as  the  general  appearance  of  the  defendant  was  a 
waiver  of  all  such  defects. 

Having  thus  disposed  of  the  question  raised  on  the  motion  to 
quash,  we  will  next  consider  the  several  questions  raised  by  the 
demurrer. 

First. — That  this  Court  is  strictly  a  Court  of  appellate  jurisdic- 
tion, and  cannot  issue  a  writ  of  mandamus,  except  in  aid  of  such 
jurisdiction. 

It  cannot  be  easily  understood  how  there  can  be  a  difference  of 
opinion  upon  this  point.  The  language  of  the  Constitution  defining 
the  jurisdiction  and  powers  of  this  Court  is  very  clear  and  explicit. 
It  declares  that  "  the  Supreme  Court  shall  have  appellate  juris- 
diction in  all  cases  in  equity ;  also,  all  cases  at  law  in  which  is 
involved  the  title,  or  right  of  possession  of  real  estate  or  mining 
claims,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  munici- 
pal fine,  or  in  which  the  demand  (exclusive  of  interest)  or  the  value 
of  the  property  in  controversy  exceeds  three  hundred  dollars  ;  also 
in  all  other  civil  cases  not  included  in  the  general  subdivision  of  law 
and  equity,  and  also  on  questions  of  law  alone  in  all  criminal  cases 
in  which  the  oflfense  charged  amounts  to  felony.  The  Court  shall 
also  have  power  to  issue  writs  of  mandamus,  certiorari,  prohibition, 
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qm  warranto,  and  habeas  corpus,  and  also  all  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction.  Each 
of  the  Justices  shall  have  power  to  issue  writs  of  habeas  corpus  to 
any  part  of  the  State,  upon  petition  by,  or  on  behalf  of,  any  person 
held  in  actual  custody,  and  may  make  such  writs  returnable  before 
hunself,  or  the  Supreme  Court,  or  before  any  District  Court  in  the 
State,  or  before  any  Judge  of  said  Court."  (  Vide  Constitution, 
Art.  VI,  Sec.  4.)  Here  the  power  to  issue  certain  writs  named, 
including  mandamus  and  quo  warranto,  is  expressly  given,  and  then 
follows  a  grant  of  power,  which  was  unnecessary,  because  the  Court 
would  possess  that  power  without  express  grant — that  is,  to  "  issue 
all  writs  necessary  or  proper  to  the  complete  exercise  of  its  appel- 
late jurisdiction."  If  the  writs  expressly  mentioned  were  only 
intended  as  auxiliary  to  the  appellate  jurisdiction,  it  was  certainly 
unnecessary  to  mention  them,  for  the  clause  authorizing  the  Court 
to  issue  all  writs  necessary  or  proper  to  a  complete  exercise  of  its 
appellate  jurisdiction  most  clearly  includes  all  writs  which  could 
possibly  be  used  as  auxiliary  to  such  jurisdiction.  Without,  there- 
fore, convicting  the  members  of  the  Constitutional  Convention  of 
gross  tautology,  it  could  not  be  held  that  the  writs  mentioned  in  the 
above  section  were  intended  to  be  issued  only  in  aid  of  its  appellate 
jurisdiction. 

But  there  is  a  complete  and  conclusive  answer  to  the  position 
taken  by  counsel  for  defendant,  independent  of  the  grammatical 
construction  of  the  language  employed,  viz :  in  the  same  sentence 
in  which  the  power  to  issue  mandamus  is  given,  the  Court  is  also 
authorized  to  issue  the  writ  of  quo  warranto.  We  are  unable  to 
see  how  that  writ  could  be  used  to  aid  the  appellate  jurisdiction  of 
the  Court.  It  is  always  the  foundation  of  an  original  proceeding, 
discharging  in  fact  the  same  functions  as  a  summons  in  an  ordinary 
action.  Hence,  it  would  seem  as  impossible  to  use  quo  warranto 
in  aid  of  appellate  jurisdiction  as  a  summons  itself. 

The  fact  that  the  power  to  issue  that  writ  is  given  in  connection 
with  the  other  writs  mentioned  would  seem  to  be  conclusive  in  favor 
of  the  original  jurisdiction  of  the  Court.  Such  has  been  the  hold- 
ing in  California  upon  language  identical  with  that  employed  in  the 
Constitution  of  this  State,  with  the  exception  that  the  power  to  issue 
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the  writ  of  quo  warranto  is  not  given  to  the  Supreme  Court  of  that 
State.     QPerri/  v.  Ames,  26  Cal.  372.) 

We  therefore  conclude,  not  only  from  the  language  of  the  Con- 
stitution itself,  but  from  the  decisions  in  California  upon  the  same 
question  and  upon  similar  language,  that  the  power  of  this  Court  to 
issue  the  writs  mentioned  is  not  confined  to  cases  where  it  may  be 
necessary  to  aid  its  appellate  jurisdiction,  but  that  it  may  issue 
them  as  the  foundation  of  an  original  proceeding. 

Again,  the  jurisdiction  of  the  Court  is  questioned  because  "  the 
Overman  Silver  Mining  Company  is  a  foreign  corporation,  organized 
and  existing  in  the  State  of  California,  and  subject  to  its  laws,  and 
because  the  appointment  of  both  the  applicant  Curtis  and  McCul- 
lough were  made  in  the  State  of  California,  and  the  question  of  the 
right  of  either  to  exercise  the  powers  of  Superintendent  is  cogniz- 
able in  the  Courts  of  CaUfornia." 

It  is  very  true,  as  argued  by  counsel,  that  a  corporation  can  have 
no  legal  existence  outside  of  the  territorial  limits  of  the  sovereignty 
creating  it.  It  is  the  creature  of  statute.  Where  the  statute  ceases 
to  operate,  the  corporation  ceases  to  exist.  It  must  therefore  dwell 
within  the  jurisdiction  of  the  power  which  created  it.  It  does  not, 
however,  follow  that  its  existence  cannot  be  recognized  elsewhere, 
or  that  it  may  not  transact  business  or  enter  into  contracts  in  other 
States.  In  the  case  of  the  Bank  of  Augusta  v.  JEarl,  13  Peters, 
519,  this  question  was  elaborately  discussed  and  settled ;  the  learned 
Chief  Justice,  in  delivering  the  opinion  of  the  Court,  using  the  fol- 
lowing language : 

"  It  (a  corporation)  is  indeed  a  mere  artificial  being,  invisible  and 
intangible.  Yet  it  is  a  person,  for  certain  purposes,  in  contemplation 
of  law,  and  has  been  recognized  as  such  by  the  decisions  of  the 
Court.  It  was  so  held  in  the  case  of  the  United  States  v.  Amedy, 
11  Wheaton,  412,  and  in  Beaston  v.  The  Farmers^  Bank  of  Dela- 
ware, 12  Peters,  135.  Now  natural  persons,  through  the  inter- 
vention of  agents,  are  continually  making  contracts  in  countries  in 
which  they  do  not  reside,  and  when  they  are  not  personally  pres- 
ent when  the  contract  is  made ;  and  nobody  has  ever  doubted  the 
validity  of  these  agreements.  And  what  greater  objection  can  there 
be  to  the  capacity  of  an  artificial  person,  by  its  agents,  to  make  a 
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contract  within  the  scope  of  its  limited  powers  in  a  sovereignty  in 
which  it  does  not  reside,  provided  such  contracts  are  permitted  to 
be  made  by  the  laws  of  the  place  ?  The  corporation  must  no  doubt 
show  that  the  law  of  its  creation  gave  it  authority  to  make  such 
contracts  through  such  agents ;  yet,  as  in  the  case  of  a  natural 
person,  it  is  not  necessary  that  it  should  actually  exist  in  the  sover- 
eignty in  which  the  contract  is  made.  It  is  sufficient  that  its  exist- 
ence, as  an  artificial  person,  in  the  State  of  its  creation,  is  acknowl- 
edged and  recognized  by  the  law  of  the  nation  where  the  dealing 
takes  place,  and  that  it  is  permitted  by  the  laws  of  that  place  to 
exercise  there  the  powers  with  which  it  is  endowed." 

True,  the  laws  of  the  State  creating  a  corporation  cannot,  ex 
proprio  vigare^  authorize  it  to  contract  or  transact  business  in  an- 
other State.  Such  rights  depend  entirely  upon  the  will  of  the 
sovereignty  where  the  transaction  takes  place  or  the  contract  is  en- 
tered into.  It  is  only  by  what  is  called  the  comity  of  nations  that 
even  the  existence  of  the  corporation  at  the  place  of  its  creation  is 
recognized  by  the  Courts  of  other  States  or  nations.  By  it  alone 
are  they  permitted  to  enter  into  contracts  in  foreign  countries  or 
other  States,  and  to  sue  in  their  Courts.  But  this  comity  is  uni- 
formly observed  amongst  all  Christian  nations,  and  between  the 
several  States  of  the  Federal  Union. 

Chief  Justice  Taney,  in  the  case  already  referred  to,  says  upon 
this  point :  "  It  is  needless  to  enumerate  here  the  instances  in  which, 
by  the  general  practice  of  civilized  countries,  the  laws  of  the  one 
will,  by  the  comity  of  nations,  be  recognized  and  executed  in  another 
where  the  rights  of  individuals  are  concerned.  The  cases  of  con- 
tracts made  in  a  foreign  country  are  familiar  examples,  and  Courts 
of  Justice  have  always  expounded  and  executed  them  according  to 
the  law  of  the  place  in  which  they  were  made,  provided  the  law  was 
not  repugnant  to  the  laws  or  policy  of  their  own  country. 

^'  The  comity  thus  extended  to  other  nations  is  no  impeachment  of 
sovereignty.  It  is  the  voluntary  act  of  the  nation  by  which  it  is 
offered,  and  is  inadmissable  when  contrary  to  its  policy  or  prejudi- 
cial to  its  interests.  But  it  contributes  largely  to  promote  justice 
between  individuals,  and  to  produce  a  friendly  intercourse  between 
the  sovereignty  to  which  they  belong,  that  Courts  of  justice  have 
15 
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continually  acted  upon  it  as  a  part  of  the  voluntary  law  of  nations." 
That  the  Courts  of  one  State  will  recognize  the  existence  and  en- 
force the  contracts  of  a  foreign  corporation,  executed  without  its 
limits,  is  fully  settled  in  that  case ;  and  the  rule  was  afterwards 
affirmed  by  the  same  Court  in  the  case  of  Bunyan  v.  Coster^ 8  Les- 
sees, 14  Pet.  122.  If  the  Court  of  the  State  wherein  the  contract 
was  executed  by  a  foreign  corporation  will  enforce  such  contract, 
and  receive  proof  of  the  existence  of  such  corporation,  it  must,  ex 
necessitate,  have  the  power  to  inquire  into  and  determine  whether 
the  corporation  acted  within  the  scope  of  the  powers  conferred  upon 
it  by  the  law  of  its  creation  in  entering  into  such  contract.  Whether 
the  corporation  has  the  power  to  transact  business  or  enter  into  con- 
tracts beyond  the  limits  of  the  sovereignty  creating  it,  depends  upon 
the  law  under  which  it  is  organized ;  whether  it  may  do  so  depends 
upon  the  will  of  the  State  where  it  attempts  to  carry  on  such  busi- 
ness. Such  Court  may,  therefore,  in  enforcing  any  contract  exe- 
cuted by  a  foreign  corporation,  or  determining  any  rights  growing 
out  of  the  action  of  such  corporation,  look  to  the  law  or  charter 
creating  it,  and  the  by-laws  adopted  by  it,  for  the  purpose  of  ascer- 
taining whether  it  acted  within  the  legitimate  scope  of  its  authority 
in  executing  the  contract  or  enforcing  a  right.  So  it  was  held  by 
the  Supreme  Court  in  both  the  cases  above  referred  to. 

It  is  not  claimed,  and  indeed  we  are  satisfied  it  could  not  be 
successfully  maintained,  that  the  State  of  Nevada  has  ever  expressed 
an  unwillingness  to  allow  foreign  corporations  to  carry  on  the  business 
of  mining  within  her  territory ;  but,  on  the  contrary,  her  entire 
legislation  on  the  subject  of  corporations  indicates  a  purpose  to 
permit  it.  It  is  a  part  of  the  history  of  the  Territory,  and  also  of  the 
State,  that  a  majority  of  the  mines  within  its  limits  have  been  and 
now  are  worked  by  corporations  organized  in  other  States.  As 
under  such  circumstances  the  Legislature  has  shown  no  disposition 
to  prohibit  it,  the  legal  presumption  is  that  the  State  recognizes  their 
existence  under  the  laws  of  the  State  where  they  are  created,  and 
concedes  to  them  the  privilege  of  conducting  the  business  for  which 
they  were  created  within  its  limits.  Indeed,  in  the  absence  of  any 
positive  law,  the  presumption  in  such  cases  always  is  that  the  laws  of 
a  foreign  nation  are  tacitly  adopted. 
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"  In  the  silence  of  any  positive  rule,"  says  Mr.  Justice  Story, 
"  affirming,  or  denying,  or  restraining  the  operation  of  foreign  laws, 
Courts  of  justice  presume  the  tacit  adoption  of  them  by  their  own 
Government,  unless  they  are  repugnant  to  its  policy,  or  prejudicial 
to  its  interests.  It  is  not  the  comity  of  the  Courts,  but  the  comity 
of  the  nation,  which  is  administered  and  ascertained  in  the  same  way, 
aud  guided  by  the  same  reasoning,  by  which  all  other  principles  of 
municipal  law  are  ascertained  and  guided."  And  this  language  was 
quoted  with  approbation  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  The  Bank  of  Augusta  v.  JFarZ,  supra. 

By  applying  these  general  principles  to  the  case  at  bar,  we  arrive 
at  the  conclusion  that  the  Courts  of  this  State  must  recognize  the 
existence  of  foreign  corporations  at  the  place  of  their  creation  ;  that 
so  far  as  it  is  possible  to  ascertain,  it  is  not  considered  to  be  in  con- 
travention of  the  policy  or  interest  of  this  State  to  prevent  foreign 
corporations  from  carrying  on  the  business  of  mining  within  its  ter- 
ritorial limits ;  that  the  Courts  of  this  State  ought  to  enforce  all 
valid  contracts  made  by  such  corporations  within  the  State,*  and  en- 
force and  protect  all  individual  rights  acquired  from  them  to  the 
utmost  extent  of  their  jurisdiction. 

But  it  is  claimed  by  counsel  for  defendant,  "  that  the  officers  of  a 
foreign  corporation  cannot  be  recognized  as  officers  beyond  the  lim- 
its of  the  sovereignty  which  created  the  corporation ;  that  their 
official  character  ceases  the  moment  they  pass  such  limits,  and  there- 
fore there  is  no  office  into  which  the  relator  can  be  admitted." 

In  McQueen  v.  The  Middleton  Manufactory  Co.,  16  Johnson,  7  ; 
Brobst  V.  Bank  of  Penn.j  5  Watts  &  S.  379,  it  was  held  that  the 
officers  of  a  corporation  could  not  be  recognized  in  their  official 
character  out  of  the  jurisdiction  of  the  State  creating  the  corpora- 
tion ;  but  in  those  very  cases  the  distinction  is  made  between  an 
officer  of  a  foreign  corporation  and  its  agents.  It  is  admitted  by 
all  the  authorities  that  such  corporations  may  be  represented  by, 
and  may  transact  business  in  other  States  through  their  agents, 
and  that  such  agents  will  be  recognized  as  the  representatives  of 
the  corporation. 

Though  technically  a  foreign  corporation  and  its  officers  cannot 
exist  as  such  beyond  the  limits  of  the  power  creatmg  them,  yet  it 
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is  conceded  that  the  authority  and  power  of  their  agents  will  be 
respected  as  the  agents  of  a  natural  person  residmg  in  another 
State  would  be,  the  corporation  being  an  artificial  person,  with  the 
same  right  to  be  represented  by  its  agents  as  a  natural  person. 
Hence,  there  may  be  no  oflSce  in  its  technical  sense,  to  the  enjoy- 
ment of  which  the  relator  has  a  right,  yet  here  is  the  right  to  rep- 
resent the  corporation,  to  act  for  it  as  its  agent,  and  the  position  as 
agent,  which  he  claims ;  the  enjoyment  of  which  he  alleges  the 
defendant  is  depriving  him  of.  Now  it  will  be  observed  that  the 
remedy  by  mandamus  under  the  statute  of  this  State  is  not  confined 
to  cases  where  a  person  is  deprived  of  the  enjoyment  of  an  office, 
but  it  may  be  issued  "  to  compel  the  admission  of  a  party  to  the 
use  and  enjoyment  of  a  right  or  office  to  which  he  is  entitled,  and 
from  which  he  is  unlawfully  precluded  by  such  inferior  tribunal, 
corporation,  board  or  person,^^ 

The  remedy  by  this  writ,  under  the  statute  of  this  State,  seems 
much  more  extensive  than  it  was  at  common  law,  and  this  case 
seems  clearly  to  be  embraced  ^vithin  its  provisions.  If  the  relator 
be  the  agent  of  the  corporation,  and  the  defendant  is  depriving  him 
of  the  enjoyment  of  the  right  to  act  for  his  principal,  that  would 
seem  to  be  precluding  him  from  the  enjoyment  of  a  right  to  which 
he  is  entitled.  The  Court  has  complete  jurisdiction  of  the  parties, 
and  the  power  to  determine  which  of  them  has  the  right  to  the 
position  claimed  by  the  relator.  Why  then  may  it  not  afford  the 
relator  the  relief  to  which  he  shows  himself  entitled  ?  Admitted 
that  the  Court  has  no  jurisdiction  of  the  corporation ;  but  it  has  of 
the  relator,  who  claims  the  enjoyment  of  certain  rights  acquired 
from  the  corporation.  No  judgment  can  be  rendered  here  which 
will  bind  the  corporation  ;  this  proceeding  is  simply  between  indi- 
viduals over  whom  the  Courts  of  this  State  have  jurisdiction,  but 
who  claim  their  rights  from  a  foreign  corporation.  The  source  from 
whence  they  derive  their  rights  is  a  matter  of  no  consequence,  if 
the  Court  has  jurisdiction  of  the  individuals. 

But  has  the  relator  any  other  '^  plain,  speedy"  and  adequate 
remedy  "  in  the  ordinary  course  of  law  ?"  If  he  has,  it  is  admit- 
ted he  is  not  entitled  to  the  remedy  by  mandamus.  We  know  of 
no  other  speedy  and  adequate  means  by  which  he  may  be  placed 
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in  the  enjoyment  of  the  right  which  he  claims.  The  recovery  of 
the  books  and  papers  which  pass  with  the  agency  would  not  neces- 
sarily place  the  relator  in  the  enjoyment  of  the  right  which  he  claims. 
It  is  necessary  that  the  employes  of  the  corporation  should  know 
who  is  the  legitimate  representative  of  that  body.  The  recovery  of 
the  books  and  papers  would  not  establish  that  fact. 

The  relator,  if  he  be  the  duly  authorized  agent,  has  the  right  to 
discharge  the  duties  and  receive  the  emoluments  connected  with 
that  position,  but  the  recovery  of  the  books  and  papers  would  not 
afford  him  the  relief  to  which  he  is  entitled.  It  is  claimed  that  an 
information  in  the  nature  of  quo  warranto  is  the  relator's  proper 
remedy — ^that  the  title  to  an  office  cannot  be  tried  by  mandamus. 
But  it  is  also  urged  by  the  counsel  who  makes  this  point,  that  the 
Overman  Silver  Mining  Company,  being  a  foreign  corporation,  can 
have  no  officer  within  the  State  of  Nevada  ;  that  neither  the  relator 
nor  defendant  can  be  recognized  within  this  State  as  an  officer  of  a  \ 
foreign  corporation,  but  only  as  its  agent.  However  this  may  be, 
we  are  satisfied  the  authorities  will  support  the  proposition  that 
mandamus  is  the  proper  remedy  to  compel  the  admission  of  a  person 
to  an  office  or  position  to  which  he  is  entitled,  when  it  is  not  filled 
by  another  claiming  under  color  of  right.  In  such  case,  if  the 
position  be  not  filled  or  claimed  by  another,  there  would  be  no  title 
to  try,  hence  qiio  warranto  would  be  unnecessary. 

In  the  case  of  Strong,  petitioner,  etc.,  20  Pickering,  the  Court 
said :  '•  Mandamus  is  the  proper  process  for  restoring  a  person  to 
an  office  from  which  he  has  been  unjustly  removed.  *  *  *  So 
also  it  lies  to  admit  any  one  to  an  office,  a  service  or  a  franchise, 
firom  which  he  is  unlawfully  excluded." 

In  Dew  V.  The  Judges  of  Sweet  Springs,  3  Homing  &  Mumford, 
1,  the  Supreme  Court  of  Virginia  held,  upon  thorough  argument, 
that  mandamus  was  the  proper  remedy  when  the  title  of  the  appli- 
cant is  clear.  Justice  Roane  concludes  his  consideration  of  that 
question  in  the  following  language  : 

'^  I  take  it,  therefore,  that  even  in  England,  and  in  relation  to 
cases  within  the  statute  of  Anne,  the  possession  of  the  office  by 
another  is  no  impediment  to  a  mandamus  where  the  title  of  the  in- 
cumbent is  clearly  void,  and  where  no  utility  can  result  from  a  trial 
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on  a  quo  warranto  information,  and  a  fortiori  in  this  country,  where 
the  proceeding  by  information  is  not  guaranteed  to  every  citizen, 
but  must  be  pursued,  if  at  all,  by  permission  of  the  Attorney  Gene- 
ral under  the  common  law."  So  it  was  held  in  Kimball  v.  Lam- 
prey^  19  N.  H.  215  ;  The  People  ^x  rel,  Benjamin  Griffin  v. 
William  Steele,  2  Barbour,  397  ;  Hex  v.  Barker  et  al,j  3  Burr. 
1265.  In  this  last  case  Lord  Mansfield  said :  ^'  Where  there 
is  a  right  to  execute  an  oflSce,  perform  a  service  or  exercise  a  fran- 
chise, (more  especially  if  it  be  in  a  matter  of  public  concern,  or 
attended  with  profit)  and  a  person  is  kept  out  of  possession  or  dis- 
possessed of  such  right,  and  has  no  other  specific  legal  remedy,  this 
Court  ought  to  assist  by  a  mandamus,  upon  reasons  of  justice." 

We  do  not  hold  that  the  title  to  an  oflSce  may  be  tried  by  man- 
damus, because,  with  our  view  of  the  pleadings  in  this  case,  no  such 
question  can  arise ;  but  simply  that  mandamus  is  the  proper  remedy 
to  compel  the  admission  of  a  person  to  a  private  right  or  office,  from 
the  enjoyment  of  which  he  is  excluded,  and  where  there  is  no  other 
person  claiming  it  under  color  of  right.  In  this  case  there  is  no  such 
claim.  The  defendant's  answer. raises  no  issues  of  fact  whatever, 
and  upon  it  we  are  clearly  of  opinion  that  the  relator  was  entitled 
to  the  peremptory  writ.  The  affidavit  alleges  that  a  meeting  of 
the  Board  of  Trustees  of  the  Overman  Company  was  held  on  a  legal 
call  therefor  on  the  twenty-first  of  June ;  that  at  that  meeting  the 
defendant  was  removed  from  the  position  of  Superintendent  and 
the  relator  elected  in  his  place.  This  statement  or  allegation  is 
met  in  the  answer  by  a  denial  that  the  call  for  a  meeting  was  iegal. 
It  is  denied  that  the  resolution  removing  defendant  and  appointing 
the  relator  was  legally  adopted ;  that  the  Board  of  Trustees  which 
passed  the  resolution  was  a  legal  board ;  and  the  reason  given  for 
not  delivering  the  books  and  papers,  and  for  not  allowing  the  rela- 
tor to  enter  upon  the  discharge  of  his  duties  as  Superintendent  of 
the  Overman  mine,  is  because  the  relator  was  illegally  appointed. 
And  again,  the  defendant  denies  that  the  relator  is  legally  entitied 
to  the  possession  of  the  books  and  papers,  or  to  have  the  control 
of  the  works  and  mine,  or  to  perform  the  duties  of  said  office.  No 
facts  whatever  are  stated  in  the  answer  showing  why  the  proceed- 
ings of  the  Board  of  Trustees  which  met  on  the  twenty-first  of 
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June  were  illegal.  The  simple  statement  of  the  defendant  is  pre- 
sented, that  the  call  for  the  meeting  itself,  the  resolution,  and  all 
the  proceedings  of  the  Board  were  illegal.  But  that  is  not  suffi- 
cient. The  grounds  upon  which  it  is  claimed  the  proceedings  were 
illegal  should  have  been  stated  in  the  answer,  so  as  to  enable  the 
Court  to  judge  of  their  legality,  and  to  apprise  the  relator  of  the 
exact  defense  to  be  made.  By  simply  denying  the  legality  of  the 
facts  alleged  in  the  affidavit,  the  facts  themselves  are  admitted. 
To  deny  that  the  resolution  was  legally  adopted,  is  an  admission 
that  it  was  in  fact  adopted.  Hence  it  is  necessary  to  state  the 
facts  upon  which  the  illegality  is  claimed.  The  same  rules  to  a 
great  extent  which  govern  pleadings  in  ordinary  actions  are  appli- 
cable to  the  return  on  mandamus.  The  return  must  be  direct  and 
positive,  and  not  argumentative.  The  facts,  and  not  mere  conclu- 
sions of  law,  must  be  stated.  (Vide  Bacon's  Abridgment, "  Man- 
damus.") 

And  Section  418  of  the  Practice  Act  provides  that  the  answer 
shall  be  made  in  the  same  manner  as  an  answer  to  a  complaint  in  a 
civil  action.  We  conclude,  therefore,  that  upon  this  answer  being 
filed  the  relator  was  entitled  to  the  peremptory  mandamus,  and  that 
no  issue  was  raised  upon  the  right  to  the  enjoyment  of  the  position 
claimed  by  the  relator.  Having  shown  himself  entitled  to  the 
writ  at  the  time  he  applied  for  it,  and  at  the  time  the  defendant 
filed  his  answer,  he  is  entitled  to  his  costs  incurred  up  to  that  time, 
notwithstanding  the  supplemental  answer  afterwards  filed  sets  up  a 
fact  which,  being  established,  shows  that  the  relator  has  lost  his 
right  to  the  writ  since  he  commenced  this  proceeding,  it  being 
shown  that  the  defendant  since  that  time  has  been  legally  elected 
to  the  position  of  Superintendent  of  the  mine. 

By  the  supplemental  answer,  which  was  filed  by  consent  of  par- 
ties, it  is  alleged  that  since  the  original  answer  and  hearing,  the 
Trustees  of  the  Overman  Mining  Company,  at  a  meeting  held  on 
the  eleventh  day  of  July,  elected  the  defendant  to  the  position 
which  is  claimed  by  the  relator.  This  fact  is  admitted  by  counsel 
for  the  relator  ;  but  it  is  claimed  that  the  Trustees  who  elected  him 
were  not  the  legal  Board,  and  had  no  power  to  elect  the  defendant. 
The  facts  upon  which  this  claim  is  based  are  these :     It  appears 
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that  the  law  under  which  the  corporation  in  question  was  organized 
provides  that  the  Trustees  shall  be  "  annually  elected  by  the  stock- 
holders of  the  company,  at  such  time  and  place,  and  upon  such 
notice,  and  in  such  mode  as  shall  be  directed  by  the  by-laws  of 
the  company."  By  the  by-laws  of  the  company,  the  second  Thurs- 
day of  July  of  each  year  was  fixed  as  the  time  for  the  annual  meet- 
ing of  the  stockholders.  It  is  also  provided  that  the  by-laws  may 
be  amended  at  any  meeting  of  the  Trustees.  At  a  meeting  of  the 
Board,  held  on  the  nineteenth  day  of  June,  a.d.  1867,  the  Trus- 
tees amended  Article  14  of  the  by-laws,  as  to  the  time  of  holding 
the  annual  meeting,  by  fixing  it  on  the  second  Thursday  of  Octo- 
ber. This  amendment  was  made  only  a  few  days  before  the  time 
fixed  by  the  laws  for  the  regular  annual  meeting  of  the  company. 
It  is  admitted  by  counsel  for  relator  that  if  the  Trustees  exceeded 
their  power  in  postponing  the  annual  meeting  of  the  stockholders 
from  July  to  October,  the  defendant  is  entitied  to  the  position 
which  is  claimed  by  the  relator,  because  regularly  appointed  by 
the  new  Board  of  Trustees  which  was  elected  at  the  meeting  of 
the  stockholders  on  the  second  Thursday  of  July.  It  is,  however, 
claimed  that  the  old  Board  had  a  right  to  amend  the  by-laws  so  as 
to  postpone  the  annual  meeting  to  October,  and  that  having  done 
so,  the  meeting  and  election  which  took  place  on  the  eleventh  of 
July  was  unauthorized  and  illegal.  The  only  question,  therefore, 
presented  for  consideration  upon  the  supplemental  answer  is  whether 
the  amendment  of  Article  14  by  the  old  Board  of  Trustees  was 
legal.  In  our  opinion  it  was  not.  The  law  requires  an  anmud 
election  of  Trustees.  Annual,  from  the  Latin  anni^«,  usually 
means  yearly,  or  every  twelve  months. 

Wherever  used  in  contracts  it  is  construed  to  mean  every  twelve 
calendar  months.  Annual  interest  is  interest  payable  every  twelve 
months.  Annual  rent  is  construed  in  the  same  way.  But  the 
expression  "  annually  elected,"  as  used  in  the  Corporation  Law  of 
California,  would  not  perhaps  admit  of  this  very  strict  construction. 

In  requiring  an ."  annual "  election  of  Trustees,  the  evident  pur- 
pose of  the  Legislature  was  to  limit  the  term  of  office  to  twelve 
months,  or  as  near  to  that  period  as  practicable ;  that  a  uniform 
rule  should  be  adopted,  so  that  each  successive  Board  of  Trustees 
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should  hold  office  for  one  year.  It  would  perhaps  be  impossible  to 
fix  a  period  which  would  always  recur  within  twelve  months  exactly, 
and  upon  which  an  election  might  be  held,  because  the  calendar 
day  may  be  the  Christian  Sabbath,  and  a  given  day  in  the  week  in 
any  month  would  not  always  agree  precisely  with  the  solar  year. 

But  if  a  uniform  rule  be  adopted  which,  when  followed,  would 
give  each  successive  set  of  officers  twelve  months'  term  of  office,  as 
near  as  practicable,  that  would  doubtless  meet  the  requirements  of 
the  statute.  As  for  example,  if  a  movable  holiday  be  fixed  on,  as 
tiie  day  of  election,  though  it  might  not  always  recur  within  three 
hundred  and  sixty-five  days,  yet  that  would  be  considered  an 
annual  election  and  regular.  {People  v.  Rankin^  9  John,  147.) 
However,  to  extend  the  term  of  office  to  fifteen  months  would  not 
certainly  meet  the  spirit  of  the  statute,  and  would  seem  to  be 
irregular. 

Again,  notwithstanding  the  Trustees  are  authorized  to  amend  the 
by-laws,  yet  it  must  be  conceded  that  they  have  not  the  right  to 
so  amend  them  as  to  deprive  the  stockholders  of  those  fundamental 
powers  by  which  they  control  the  officers  of  the  corporation. 

That  the  Trustees  should  have  the  power  to  amend  the  by-laws, 
is  almost  a  matter  of  necessity ;  but  as  the  Trustees  are  simply  the 
representatives  of  the  corporators,  they  have  no  right  to  do  any- 
thing in  their  official  capacity  which  is  prejudicial  to  the  interest  of 
their  constituents,  or  to  interfere  with  the  powers  which  the  stock- 
holders have  reserved  to  themselves. 

An  act  done  against  the  expressed  wish  of  the  stockholders  would 
certainly  be  presumed  to  be  against  the  interest  of  the  corporation. 

In  the  by-laws  of  the  Overman  Company,  adopted  by  the  stock- 
holders, a  day  is  fixed  when  they  could  meet  for  the  purpose  of 
electing  officers  of  the  corporation. 

The  power  of  electing  such  officers  is  vested  in  the  stockholders 
by  the  law  creatmg  the  corporation.  It  is  a  power  which  the  stock- 
holders themselves  could  not  transfer  to  the  Trustees ;  which  can 
be  exercised  only  by  them.  But  to  amend  the  by-laws  so  as  to 
deprive  the  stockholders  of  that  control  or  supervision  over  the 
affidrs  of  the  corporation  which  the  right  to  elect  their  officers 
annually  gives  them,  or  to  interfere  with  that  right  in  any  way, 


Digitized  by 


Google 


226  SUPREME  COURT  OF  NEVADA,  1867. 


Curtis  V.  McCullough. 


would  certainly  seem  to  be  incompatible  with  the  relations  existing 
between  the  Trustees  and  stockholders.  It  is  like  an  agent  taking* 
advantage  of  his  position  to  deprive  his  principal  of  the  power  of 
removing  him.  As  the  power  of  selecting  the  officers  of  the  cor- 
poration is  vested  exclusively  in  the  stockholders,  and  they  could 
not,  even  if  they  chose,  transfer  that  power  to  the  Trustees,  how 
can  it  be  said  the  Trustees  acted  within  the  legitimate  scope  of 
their  authority  when  they  assumed  the  power  of  continuing  them- 
selves in  office  three  months  beyond  the  term  fixed  by  the  stock- 
holders ?  Is  not  that  substantially  arrogating  a  power  which  the 
stockholders  aJone  possessed  ?  It  was  doing,  in  an  indirect  way, 
that  which  the  law  virtually  denied  them  the  power  of  doing 
directly. 

The  stockholders  placed  them  in  office  to  continue  to  the  second 
Thursday  in  July :  they,  by  virtue  of  their  position,  attempt  to 
extend  their  term  beyond  the  period  thus  fixed.  The  unqualified 
power  of  selecting  their  officers,  and  the  power  of  fixing  the  time 
when  they  may  hold  meetings  for  that  purpose,  is  absolutely  neces- 
sary to  a  proper  control  of  the  corporate  aflFairs :  and  as  the  stock- 
holders alone  have  the  power  of  electing  the  officers,  the  time,  place 
and  manner  of  doing  it  should  be  absolutely  under  their  control. 
But  if  their  own  officers  may  postpone  the  time  fixed  for  such  elec- 
tion, they  may  maintain  themselves  in  office  beyond  the  time  for 
which  they  are  elected,  and  that  too  in  defiance  of  the  wishes  of 
the  corporation,  and  to  its  prejudice.  By  fixing  a  period  when  an 
election  should  take  place,  the  stockholders  prescribed  the  time 
during  which  they  wished  their  Trustees  to  hold  office  and  dis- 
charge the  duties  of  their  position  ;  hence  an  attempt  on  the  part 
of  such  officers  to  continue  themselves  in  such  office  beyond  the 
prescribed  period,  would  seem  to  be  an  act  in  direct  opposition  to 
the  will  of  the  stockholders :  virtually,  a  denial  of  their  right  to 
remove  the  Trustees  and  elect  new  officers  on  the  day  fixed. 

We  announce,  as  a  general  principle,  that  no  elective  officer 
should  be  allowed  to  do  any  act  which  will  prevent  the  election  of 
his  successor  at  the  time  and  in  the  manner  fixed  by  law,  or  by  the 
persons  having  the  power  or  right  of  election ;  or  to  do  any  act 
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which  will  continue  him  in  office  beyond  the  time  for  which  he  was 
elected. 

Here  the  Trustees  have,  by  amending  the  by-laws,  attempted  to 
extend  the  term  of  their  office  three  months  beyond  the  time  for 
which  they  were  elected,  and  indeed  to  deprive  the  stockholders 
of  the  power  to  elect  their  successors  at  the  time  and  place  fixed 
for  that  purpose :  and  this  without  any  apparent  necessity  or  cause 
for  so  doing. 

Such  an  act  will  always  be  viewed  with  jealousy  by  the  Courts  ; 
^nd  in  this  case,  we  hold  it  utterly  unauthorized  and  void.  As  it 
was  so  treated  by  the  stockholders,  and  as  a  regular  meeting  was  held 
on  the  eleventh  day  of  July,  as  provided  by  the  by-laws,  a  new 
Board  of  Trustees  regularly  elected,  and  the  defendant  appointed 
to  the  position  claimed  by  the  relator,  the  peremptory  writ  must  be 
denied. 

The  relator  to  have  his  costs  incurred  up  to  the  time  the  supple- 
mental answer  was  filed. 

Opinion  by  Johnson,  J. 

I  concur  with  my  associates  in  the  judgment  they  have  pro- 
nounced in  the  foregoing  opinion,  but  dissent  from  their  views  as  to 
some  of  the  grounds  on  which  they  rest  the  judgment.  These 
points  of  difference,  according  to  my  understanding,  though  not 
material  in  the  determination  of  this  particular  case,  yet  do  become 
important,  when  they  serve  as  an  established  rule,  governing  similar 
proceedings  in  the  future  action  of  our  Courts.  Therefore,  I  shall 
hereafter  present,  in  a  separate  opinion,  my  views  on  the  material 
points  wherein  I  disagree  with  the  other  members  of  the  Court. 
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ALEXANDER  BEATTY,  Respondent,  v.  ADOLPHUS  SYL- 
VESTER, Appellant. 

Where  goods  are  pawned  as  security  for  a  ranning  account,  it  is  not  essential 
that  the  pawner  should  tender  the  amount  of  account  before  filing  a  bill  to 
redeem. 

If  he  proffers  to  account  with  the  pawnee,  and  pay  whatever  is  found  due  on 
such  accounting,  and  that  proffer  is  refused,  he  may  bring  his  complaint  for 
accounting  and  redemption  at  the  same  time ;  and  if  the  pawnee  has  sold  the 
goods,  he  may  have  a  decree  for  the  balance  due  him  from  the  proceeds  of 
sale. 

The  admission  of  hearsay  evidence  about  a  point  which  was  immaterial  and 
which  could,  by  no  possibility,  have  injured  appellant,  will  not  be  ground  for 
reversing  a  case. 

When  a  party  makes  out  a  good  prima  facie  case  for  a  continuance  on  account 
of  the  absence  of  a  material  witness,  the  Court  is  not  justified  in  refusing  the 
continuance  because  it  may  imagine  the  possible  existence  of  facts  which, 
if  shown,  would  have  been  sufficient  in  avoidance  of  the  case  made  by  the 
party  moving. 

When  the  Court  below  errs  in  refusing  a  continuance,  and  an  exception  is 
taken  and  made  a  part  of  the  record  by  regular  bill  of  exceptions,  signed  by 
the  Judge,  there  is  no  imperative  necessity  for  a  motion  for  a  new  trial,  to 
bring  the  point  before  this  Court. 

When  county  warrants  are  pledged  to  a  merchant  as  security  for  a  running 
account,  and  there  is  an  agreement  that  the  merchant  may  at  any  time  sell  the 
warrants  at  fifty  cents  on  the  dollar  or  take  them  himself  at  that  price,  he  will 
not  be  allowed  to  hold  them  at  that  price  unless  he  shows  clearly,  either  that 
he  notified  the  pawner  of  his  intention  to  take  them  at  the  rate  of  fifty  cents, 
or  actually  gave  him  credit  at  that  price  on  his  books. 

If  there  was  any  fraudulent  or  unfair  conduct  on  the  part  of  the  pawnee,  he 
will  not  be  allowed  to  hold  the  warrants  at  fifty  cents  on  the  dollar. 

Appealed  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, Hon.  Benjamin  Curler,  presiding. 

Hubbard  ^  WelU^  for  Appellant,  made  the  following  points : 

FirBt,  The  Court  erred  in  overruling  the  demurrer  of  the  defend- 
ant to  the  plaintiff's  complaint. 

Second.  The  Court  erred  in  overruling  defendant's  motion  for  a 
continuance. 

Third.  The  Court  erred  in  permitting  answers  to  be  made  to 
the  several  questions  set  out  in  the  transcript  as  having  been  asked 
by  counsel  for  plaintiflF,  objected  to  by  counsel  for  defendant,  and 
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permission  given  by  the  Court  to  be  answered.  Also  in  the  admis- 
sion of  the  documentary  evidence,  offered  and  received  in  the  case. 

fourth.  The  Court  erred  in  overruling  defendant's  motion  for 
a  nonsuit. 

Fifth.  The  Court  erred  in  overruling  defendant's  motion,  or 
request,  to  reduce  its  rulings  or  decisions  to  writing. 

Sixth.  The  Court  erred  in  entering  such  a  judgment  as  it  did  in 
this  cause,  on  such  a  verdict ;  the  verdict  being  contrary  to  the 
law,  and  not  supported  by  the  evidence. 

Thomas  E.  Haydon^  for  Respondent,  made  the  following  points : 
This  Court  will  not  order  a  new  trial  in  a  case  where  the  Court 
below  erred  in  refusing  a  continuance,  on  account  of  the  absence 
of  a  material  witness,  unless  the  party  complaining  of  the  error 
moves  for  a  new  trial  in  the  Court  below,  and  produces  the  affidavit 
of  the  absent  witness  showing  what  he  would  have  proved  if  present, 
or  accounts  for  his  not  producing  such  affidavit.  (^Putah  Creek 
Canal  Co.  v.  Chapman^  11  Cal.  162 ;  People  v.  DeLacy^  28  Id. 
590  ;  People  v.  Jocelyn,  29  Id.  663 ;  Griffin  v.  Polhemus,  20  Id. 
181 ;  Crosby  v.  Snow^  16  Maine,  121 ;  Graham  &.  Waterman  on 
New  Trials,  Vol.  Ill,  1,001;  Bright  v.  WihorCs  Adm'r;  7  B. 
Monroe,  124.) 

The  granting  of  continuances  is  always  a  matter  of  discretion 
with  the  Court  below,  not  to  be  interfered  with  by  an  Appellate 
Court,  except  in  extreme  cases.  (jEKZZ  v.  Bishop j  2  Alabama,  320  ; 
HUl  V.  Qayle,  1  Alabama,  775.) 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

The  plaintiff  filed  his  complaint,  stating  in  substance  that  he  had 
pledged  certain  county  warrants  as  security  for  an  account  he  was 
contracting  with  defendant  at  the  time  of  the  pledge ;  that  he  had 
since  offered  to  pay  his  account,  and  demanded  the  redelivery  of  the 
articles  pledged,  but  defendant  had  refused  to  account  or  rede- 
liver, etc. 

The  prayer  is  for  an  accounting  with  the  defendant,  and  asking 
that  upon  such  accounting,  and  upon  the  payment  of  the  money 
due  on  the  account,  defendant  should  be  compelled  to  surrender  the 
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pledged  warrants,  or  if  the  warrants  were  collected  or  converted, 
then  for  a  judgment  for  the  value  thereof.  Defendant  first  demurred 
to  the  complaint ;  and  on  that  being  overruled,  he  answered.       ^ 

The  answer  admits  that  the  warrants  were  pledged  as  alleged  in 
the  complaint.  But  by  way  of  defense,  it  is  alleged  that  when  the 
warrants  were  pledged  there  was  a  special  agreement  that  the 
defendant  might  at  any  time  sell  them  at  their  market  value,  and 
apply  the  proceeds  on  the  debt  for  which  they  were  pledged ;  or  if 
he  chose,  he  might  at  any  time  appropriate  them  to  his  own  use, 
giving  plaintiff  credit  for  the  value  thereof  at  the  time  of  appro- 
priation. 

Defendant  further  alleges,  that  at  a  time  subsequent  to  the 
original  pledge  of  the  warrants,  there  was  another  and  further 
agreement  between  the  parties,  that  defendant  might  either  sell  the 
warrants  for  fifty  cents  on  the  dollar,  and  credit  plaintiff  with  the 
amount  realized,  or  he  might  himself  take  the  warrants  at  fifty  cents 
on  the  dollar,  and  credit  plaintiff  with  the  amount. 

Defendant  avers,  that  he  did  elect  to  take  the  warrants  at  fifty 
cents  on  the  dollar,  did  credit  plaintiff  with  the  proceeds,  and  that 
afl^r  such  credit  had  been  given  there  was  an  accounting  between 
the  parties,  and  plaintiff  fell  in  debt  to  him  on  such  accounting ; 
that  the  amount  still  due  on  said  account  over  and  above  the  pro- 
ceeds of  the  warrants  is  eighty-five  dollars. 

The  cause  went  to  trial  before  a  jury,  who  rendered  a  verdict  in 
favor  of  plaintiff  for  $342.28.  The  defendant  appeals,  and  makes 
several  points  before  this  Court. 

The  first  is,  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  We  see  no  defect  in  the  complaint. 
The  pledge  was  to  secure  a  running  account.  It  could  not  be  ex- 
pected that  plaintiff  would  know  the  exact  amount  of  his  account. 
It  was  not  necessary  for  him  to  tender  anything.  It  was  sufficient 
for  him  to  demand  the  items  of  his  account,  and  show  himself  willing 
to  pay  whatever  was  found  due.  The  offer  of  redemption  in  his 
complaint  is  also  sufficient.  (See  Stupp  v.  FhelpSy  7  Dana,  296.) 
There  is  no  defect  in  the  complaint. 

There  is  also  an  objection  raised  by  defendant  to  certain  evidence 
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which  was  admitted  by  the  Court  below  as  to  the  payment  of  the 
warrants  which  were  the  subject  of  controversy  in  this  case. 

It  seems  that  the  County  Treasurer  paid  one  of  these  warrants, 
subsequent  to  the  bringing  of  this  suit,  to  one  Sine,  who  presented 
it  for  payment. 

The  Court  allowed  the  Treasurer  to  prove  that  Sine  said  he  was 
collecting  the  money  for  defendant.  This  was  certainly  hearsay 
evidence,  but  this  was  immaterial.  The  defendant  admits  having 
received  the  warrants,  and  was  answerable  for  their  face  after  they 
were  paid,  whether  paid  to  himself  or  another,  unless  he  could  prove 
a  lawful  conversion.  So  although  this  was  mere  hearsay,  it  did  no 
harm.  It  was  sufficient  to  prove  that  the  Treasurer  had  paid  the 
warrants  described  in  the  pleadings,  without  any  proof  as  to  who 
received  the  money. 

There  is,  however,  one  serious  error,  which  must  reverse  this 
case.  The  defendant  made  an  affidavit  for  a  continuance.  That 
affidavit  states  with  precision  what  he  expects  to  prove  by  an  absent 
witness.  It  shows  due  diligence  in  trying  to  procure  the  attend- 
ance of  the  witness ;  it  shows  clearly  that  the  witness  was  detained 
from  Court  by  sickness,  rendering  it  impossible  for  him  to  travel 
from  Belmont,  his  place  of  residence,  to  lone,  the  county  seat.  In 
fact  it  shows  all  that  need  be  shown  to  entitle  a  party  to  a  contin- 
uance on  account  of  an  absent  witness. 

If  this  showing  did  not  entitle  the  defendant  to  a  continuance,  we 
can  hardly  conceive  of  any  showing  that  would  be  sufficient  for  such 
purpose.  The  only  reason  urged  why  the  Court  may  have  been 
right  in  refusing  to  grant  the  continuance  is,  that  defendant  fails  to 
negative  the  proposition  that  he  knew  beforehand  that  witness  would 
be  sick ;  that  if  he  did  know  witness  had  a  disease  which  would 
confine  him  to  his  residence  for  a  long  time,  he  should  have  taken 
his  deposition. 

We  think  an  affidavit  for  continuance  need  not  negative  every 
possible  suggestion  that  might  be  made  in  avoidance  of  the  facts  set 
up  in  the  affidavit.  If  it  was  true  that  the  witness  had  some 
chronic  disease  which  was  likely  to  confine  him  at  home  for  a  long 
time,  and  defendant  knew  that  fact,  and  he  had  time  after  issue 
joined,  he  should  have  taken  his  deposition.     But  there  is  nothing 
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to  show  that  witness  had  been  confined  for  any  length  of  time — 
nothing  to  show  defendant  knew  anything  about  his  being  sick  until 
the  subpoena  was  served,  a  few  days  before  the  case  was  set  for 
trial.  The  case  had  been  at  issue  only  a  very  short  time.  We 
think  it  is  clear  the  Court  did  not  exercise  a  sound  discretion  in 
refusing  the  continuance. 

But  it  is  urged  that,  admitting  the  Court  did  err  in  refusing  the 
continuance,  the  defendant  should  not  have  relied  alone  on  his  bill 
of  exceptions,  showing  the  circumstances  under  which  the  contin- 
uance was  refused,  but  should  have  moved  for  a  new  trial,  and 
shown  by  the  aflSdavit  of  absent  witness  what  he  would  have  proved 
on  the  trial  if  he  had  been  present  and  sworn.  No  doubt  there  are 
many  cases  where  the  party  complaining  of  being  forced  into  trial 
might  greatly  strengthen  his  position  before  this  Court  by  showing, 
on  a  notice  for  a  new  trial,  by  the  affidavit  of  the  absent  witness 
himself,  what  he  would  have  proved.  But  if  there  is  a  clear  case 
for  continuance  made  out,  and  the  record  shows  the  party  asking 
for  a  continuance  excepted  to  the  ruling  of  the  Court  refusing  to 
sustain  his  motion,  there  is  no  imperative  necessity  for  a  motion  for 
a  new  trial.  In  this  case,  nothing  could  have  been  gained  by  such 
a  motion,  unless  the  appellant  had  gone  to  Belmont — a  point  many 
miles  distant  from  the  place  of  trial — to  take  the  affidavit  of  a  sick 
witness.     Such  expense,  we  thmk,  was  unnecessary. 

The  case  must  be  reversed,  and  sent  back  for  new  trial. 

In  retrying  this  case,  the  following  questions  of  fact  should  be 
settled  :  First,  what  is  the  amount  of  the  debt  due  from  pldntiflf  to 
defendant?  Second,  did  the  plaintiff  agree  with  defendant,  as 
alleged  in  the  answer,  that  defendant  might  take  the  warrants  at 
fifty  cents  on  the  dollar  of  their  par  value  ? 

If  such  agreement  was  made,  did  defendant  take  the  notes,  give 
the  plaintiff  credit  for  half  their  par  value,  and  also  give  the 
plaintiff  notice  of  such  appropriation  ? 

When  these  questions  are  settled,  whether  before  the  Court,  jury, 
or  referee,  the  remainder  of  the  case  is  plain  enough.  If  there 
was  no  contract  between  the  parties  allowing  defendant  to  appro- 
priate the  warrants  to  his  own  use,  then  he  must  account  for  the 
total  amount  paid  by  the  County  Treasurer. 
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But  if  the  defendant  was  by  express  contract  allowed  to  take  the 
scrip  at  fifty  cents  on  the  dollar,  then  he  will  only  have  to  account 
for  one-half  the  face  of  the  warrants,  and  interest  up  to  the  time  he 
gave  the  plaintiflF  credit  for  them. 

The  defendant  should  not  be  allowed  to  hold  the  warrants  at  half 
their  face,  unless  upon  clear  and  satisfactory  evidence  not  only  that 
there  was  a  contract  allowing  him  so  to  do,  but  that  he  did  elect  to 
hold  the  warrants,  and  did  make  that  election  apparent  by  crediting 
that  amount  on  his  books  to  plaintiff,  or  else  giving  personal  notice 
to  plaintiff  that  he  had  elected  to  take  the  warrants.  A  mere  reso- 
lution in  his  own  mind  to  take  the  warrants  would  not  be  sufficient. 
It  must  have  been  such  an  appropriation  that  the  plaintiff  could 
have  availed  himself  of  it.  This  is  a  chancery  case,  and  there  is 
no  necessity  for  a  jury  in  such  case. 

To  allow  the  defendant  to  appropriate  these  warrants  to  his  own 
use  at  only  fifty  cents  on  the  dollar,  and  that  when  he  must  have 
known  that  in  a  very  short  time  they  would  be  paid  dollar  for  dollar 
by  the  Treasurer,  is  so  hard  and  unconscionable  a  transaction  that 
it  ought  not  to  be  sustained  by  the  Chancellor,  unless  upon  clear 
and  satisfactory  evidence  that  the  plaintiff  agreed  to  such  arrange- 
ment, and  that  the  defendant  did  not  make  any  fraudulent  or 
oppressive  use  of  his  position  and  power  over  the  plaintiff. 


GEORGE  F.  JONES  et  aZ.,  Appellants,  v.  H.  F.  THEALL, 

Respondent. 

The  Legislature  of  this  State,  when  convened  in  special  session,  can  only  legislate 
on  those  subjects  for  which  they  were  specially  convened,  and  such  others  as 
may  be  called  to  their  attention  during  the  session,  by  the  Governor. 

The  Secretary  of  State  may  transmit  to  the  Legislature  in  extra  session  the  bills 
vetoed  by  the  Governor,  after  the  expiration  of  the  regular  session,  but  unless 
the  Governor  call  attention  to  these  vetoed  bills  and  require  action  thereon, 
the  Legislature  is  powerless  to  act  until  the  next  regular  session. 

This  was  an  original  application  for  mandamus,  to  this  Court. 
The  facts  are  stated  in  the  opinion  of  the  Court. 
16 
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Williams  Sf  Bixier^  for  Relators. 

Where  the  word  "  session "  of  the  Legislature  is  used  in  the 
Constitution,  it  includes  both  general  and  special  session,  unless 
some  qualifying  words  are  used  to  confine  it  to  one  or  the  other. 

If  Sec.  35,  Art.  IV  is  not  restrained  by  some  other  clause,  the 
Secretary  must  return  vetoed  bills  to  the  first  session  of  the  Legis- 
lature (general  or  special). 

In  our  view,  Sec.  9,  Art.  V,  of  the  Constitution  confines  legislative 
action  in  special  sessions  to  subjects  to  which  the  Governor  calls 
attention,  and  to  those  subjects  which  the  Constitution  provides  shall 
be  acted  on. 

If  it  was  intended  to  require  the  Secretary  only  to  return  vetoed 
bills  to  the  next  regular  session,  then,  even  if  the  Governor  were 
to  call  the  special  attention  of  the  Legislature  to  such  a  bill,  and 
desire  their  action  thereon,  they  could  not  act  because  the  bill  would 
not  be  in  their  possession,  and  they  would  have  no  means  of  getting 
it  if  the  Secretary  of  State  should  choose  to  withhold  it  until  the 
time  arrived  at  which  the  Constitution  would  require  him  to  return 
it. 

Wm.  Hoover^  City  Attorney,  Medck  ^  Seely^  and  TF.  F.  CoUj 
for  Respondent.     No  brief  on  file. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

This  is  an  application  by  the  relator,  for  a  mandamus  to  compel 
the  Treasurer  of  Storey  County,  [Virginia  City]  to  pay  certain 
warrants  held  by  him,  and  which  he  claims  are  payable  out  of  the 
Redemption  Fund  of  the  County  [City]  Treasury. 

The  relator  bases  his  right  to  this  writ  entirely  upon  an  Act  of 
the  Legislature,  entitled  "  An  Act  providing  for  the  Payment  of 
certain  Indebtedness  due  certain  parties  from  the  City  of  Virginia," 
which  was  passed  by  the  State  Legislature  at  its  third  session,  vetoed 
by  the  Governor,  and  at  a  special  session  subsequently  held,  again 
passed,  notwithstanding  the  objections  of  the  Executive.  All  the 
material  facts  recited  in  the  affidavit  are  admitted  in  the  answer, 
and  the  only  question  presented  for  determination  by  this  Court  is 
whether  the  Act  above  referred  to  ever  became  a  law.     It  appears 
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that  after  the  adjournment  of  the  regular  session  of  the  Legislature, 
and  within  the  constitutional  time,  the  Governor  having  some  objec- 
tions to  the  bill,  filed  it,  together  with  his  objections  thereto,  in  the 
oflSce  of  the  Secretary  of  State,  as  required  by  Sec.  85,  Art.  IV,  of 
the  Constitution,  which  declares  that  "  if  any  bill  shall  not  be 
returned  within  five  days  after  it  shall  have  been  presented  to  him, 
(the  Grovemor)  exclusive  of  the  day  on  which  he  received  it,  the 
same  shall  be  a  law  in  like  manner  as  if  he  had  signed  it,  unless 
the  Legislature,  by  its  final  adjournment,  prevent  such  return ;  in 
which  case  it  shall  be  a  law,  unless  the  Governor,  within  ten  days 
next  after  the  adjournment,  (Sundays  excepted)  shall  file  such  bill, 
with  his  objections  thereto,  in  the  office  of  the  Secretary  of  State, 
who  shall  lay  the  same  before  the  Legislature  at  its  next  session  in 
like  manner  as  if  it  had  been  returned  by  the  Governor ;  and  if  the 
same  shall  receive  the  vote  of  two-thirds  of  the  members  elected 
to  each  branch  of  the  Legislature,  upon  a  vote  taken  by  yeas  and 
nays,  to  be  entered  upon  the  journals  of  each  House,  it  shall  become 
a  law."  To  the  special  session  of  the  Legislature  convened  by  the 
proclamation  of  the  Governor  a  few  days  after  the  adjournment  of 
the  general  session,  the  Secretary  of  Stat«  returned  this  bill,  which 
was  taken  up  and  passed  by  a  two-thirds'  vote,  and  thus  it  is 
claimed  become  a  law.  Upon  these  facts,  it  is  urged  on  behalf  of 
the  defendant  that  Jihe  Legislature,  at  its  special  session,  had  no 
power  to  act  on  the  bill,  it  not  having  been  called  to  its  attention 
by  the  Governor,  and  therefore  that  it  never  became  a  law. 

Such  is  also  our  opinion,  and  we  think  it  most  clearly  sustained 
both  by  the  letter  and  spirit  of  the  Constitution.  Whilst  the  scope 
within  which  the  Legislature  may  act  during  its  general  session  is 
almost  unlimited,  it  is  restricted  at  its  special  sessions  to  the  consid- 
eration of  such  business  as  may  be  specially  called  to  its  attention. 
Section  9,  Article  V,  of  the  Constitution  prescribes  the  limits  of  its 
power  at  such  sessions  in  the  following  language :  "  The  Governor 
may  on  extraordinary  occasions  convene  the  Legislature  by  procla- 
mation, and  shall  state  to  both  Houses,  when  organized,  the  purpose 
for  which  they  have  been  convened,  and  the  Legislature  shall  trans- 
act no  legislative  business  except  that  for  which  they  were  specially 
cmivenedj  or  such  other  legislative  business  as  the  Governor  may 
call  to  the  attention  of  the  Legislature  while  in  session." 
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There  is  certainly  no  ambiguity  in  this  language ;  and  unless  we 
adopt  the  saying  of  Talleyrand — that  words  are  given  to  conceal 
ideas — there  can  be  no  diflSculty  in  ascertaining  the  object  sought 
to  be  accomplished  by  this  section  of  the  Constitution.  The  powers 
of  the  Legislature  at  its  special  sessions  are  expressly  and  clearly 
limited  to  the  transaction  of  the  business  for  which  it  may  be  con- 
vened, or  siich  other  business  as  the  Executive  may  call  to  its  atten- 
tion whilst  it  is  in  session.  If  the  Legislature  can  break  through 
this  limit  for  one  purpose,  it  may  for  all  purposes,  and  enter  upon 
general  legislation.  If  it  may  take  up  a  vetoed  bill  to  which  its 
attention  is  not  directed  by  the  Governor,  it  may  frame  and  pass  an 
entirely  new  bill  upon  a  subject  not  referred  to  in  any  Executive 
message.  It  is  either  strictly  limited  to  such  special  subjects  as  may 
be  called  to  its  attention,  or  it  is  not  limited  at  all.  There  is  no 
mean  between  these  extremes  which  can  be  adopted  without  a  clear 
departure  from  the  letter  of  the  Constitution.  Let.it  be  borne  in 
mind  that  it  is  only  upon  extraordinary  occasions  that  a  special  ses- 
sion is  authorized  to  be  called :  such  being  the  case,  it  is  fair  to  pre- 
sume that  it  was  the  intention  to  allow  none  but  urgent  business, 
and  such  as  would  admit  of  no  delay,  to  be  transacted  at  such  a 
session ;  that  ordinary  legislative  business  should  not  be  transacted 
at  a  session  which  can  properly  be  convened  only  upon  some  extra- 
ordinary occasion,  or  when  some  great  emergency  makes  it  neces- 
sary, is  so  manifestly  proper,  and  the  transaction  of  such  business 
would  seem  to  be  so  manifestly  improper^  that  we  are  confirmed  in 
the  opinion  that  it  is  the  purpose  of  the  Constitution  to  forbid  con- 
sideration of  any  but  such  business  as  the  Governor  may  deem  ne- 
cessary to  be  transacted  at  such  sessions ;  but  a  reconsideration  of 
all  bills  vetoed  and  filed  by  the  Governor  in  the  office  of  the  Secre- 
tary of  State  after  the  adjournment  of  the  general  session,  is  not 
necessarily  business  of  such  urgent  importance  as  to  make  a  special 
session  necessary,  or  such  as  to  justify  the  attention  of  the  Legisla- 
ture if  so  convened.  Such  bills  might  possibly  be  of  the  most  trivial 
character.  At  least,  if  it  were  deemed  important  to  have  them 
reconsidered,  it  is  the  province  of  the  Executive  to  ask  legislative 
action  upon  them.  It  is  however  said  by  counsel,  that  Sec.  35  of 
Article  lY  makes  it  the  duty  of  the  Secretary  of  State  to  transmit  all 
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vetoed  bills  filed  with  him  After  the  adjournment  of  the  regular 
session,  to  the  -'Legislature  at  its  next  session"  (which,  it  is  urged, 
means  the  next  session,  whether  general  or  special)  ;  but  it  is 
clfdmed,  if  thej  could  not  be  considered  at  a  special  session,  to  make 
it  necessary  to  transmit  them  to  such  session  would  be  requiring  a 
vain  and  useless  act  to  be  done  by  the  Secretary. 

We  readily  assent  to  the  construction  placed  on  this  section  by 
counsel  for  relator,  i.  e.,  that  it  is  made  the  duty  of  the  Secretary 
of  State  to  transmit  all  such  bills  to  the  first  session  of  the  Legisla- 
ture, whether  general  or  special,  after  they  are  filed  in  his  oflSce ; 
but  we  cannot  agree  with  counsel  that  to  transmit  them  to  a  special 
session  would  be  a  useless  act,  simply  because  they  could  not,  as  a 
matter  of  course,  be  acted  upon  at  such  session.  On  the  contrary, 
their  transmission  to  such  session  seems  a  matter  of  necessity,  be- 
cause the  Governor  may  deem  it  necessary  to  call  attention  to  them 
and  require  their  consideration.  But  if  the  Constitution  only  re- 
quired the  Secretary  of  State  to  transmit  them  to  the  Legislature  at' 
its  general  sessions,  it  is  clear  no  power  could  compel  him  to  trans- 
mit them  to  a  special  session,  though  the  Governor  call  attention  to 
and  request  action  upon  them. 

There  is  therefore  a  necessity  in  requiring  the  transmission  of 
such  bills  to  the  Legislature  at  its  special  as  well  as  regular  sessions. 
In  such  case,  that  body  would  probably  have  possession  of  such  bills, 
and  could  properly  act  upon  or  reconsider  them  if  the  Executive 
should  direct  attention  to  them.  It  is  also  claimed  that  the  trans- 
mission  by  the  Secretary  of  such  vetoed  bills,  together  with  the 
Governor's  objections  thereto,  to  the  Legislature,  is  a  calling  of 
attention  to  them  by  the  Governor.  We  do  not  believe  the  Consti- 
tution warrants  any  such  conclusion.  The  Executive's  objections  to 
a  bill,  or  reasons  given  by  him  for  withholding  his  approval,  is  not 
calling  attention  to  business  upon  which  legislative  action  is  neces- 
sary. What  is  meant  by  the  words  "  such  other  legislative  business 
as  the  Governor  may  call  to  the  attention  of  the  Legislature  while 
in  session  ?  "  Clearly  such  business  as  the  Governor  may  deem  it 
necessary  for  the  Legislature  to  transact,  and  upon  which  he  may 
solicit  action — the  business  for  which  the  special  session  is  convened, 
or  such  other  business  as  may  be  called  to  the  attention  of  that  body 
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by  some  message  coming  from  the  Governor  during  the  session,  and 
upon  which  he  may  ask  legislative  action.  Many  subjects  may  in- 
cidentally be  referred  to  in  the  Executive  messages  upon  which  no 
action  whatever  is  required,  but  it  will  hardly  be  claimed  that  such 
incidental  reference  would  authorize  legislation  upon  all  such  subjects 
at  a  special  session.  The  evident  object,  it  seems  to  us,  is  to  restrict 
legislation  at  such  sessions  to  those  subjects  which  the  Governor 
may  deem  it  necessary  to  legislate  upon.  If  such  be  not  the 
object,  why  was  any  restriction  whatever  placed  upon  the  Legisla- 
ture at  its  special  sessions,  or  any  control  over  its  power  given  to  the 
Executive  ?  If  we  are  correct  in  the  construction  which  we  place 
upon  Sec.  9,  above  referred  to,  it  cannot  be  said  that  the  Governor's 
objections  to  a  bill  filed  with  the  Secretary  of  State  before  the  con- 
yention  of  the  special  session  is  such  a  calling  of  attention  to  the 
bUl  as  to  justify  its  consideration  at  such  session.  We  are  satisfied 
that  the  Legislature,  at  a  special  session,  can  only  legislate  upon  such 
subjects  as  are  specially  called  to  its  attention  by  the  Governor, 
with  a  view  to  secure  legislative  action  thereon. 
Mandamus  refused. 


STATE  OF  NEVADA,  Respondent,  v.  JAMES  BRANNAN 
AND  THOMAS  KELLY,  Appellants. 

An  indictment  which  merely  states  that  defendants  did  "  attempt  to  take,  steal, 
and  carry  away  *'  certain  chattels,  etc.,  without  setting  out  the  acts  done,  or 
mode  and  manner  of  the  attempt,  is  not  sufficient  under  our  statute  to  support 
the  charge  of  *'  attempting  to  commit  grand  larceny." 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County,  Hon.  C.  N.  Harris,  presiding. 

T.  D.  Edwardi  and  Thos.  Wdh,  for  Appellants. 
B.  M.  Clarke,  Attorney  General,  for  Respondent. 

Opinion  by  Lewis,  J.,  full  bench  concurring. 

The  defendants  were  indicted,  tried,  and  found  guilty  upon  a 
charge  of  an  attempt  to  commit  the  crime  of  grand  larceny,  an 
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offense  recognized  by  the  statute  of  this  State.  The  case  comes 
before  this  Court  on  a  bill  of  exceptions,  in  which  many  errors  are 
.complained  of.  But  the  principal  point  relied  on  is  insufficiency  of 
the  indictment,  which  it  is  claimed  is  so  defective  that  no  judgment 
could  properly  be  rendered  upon  it.  An  indictment  should  set  out 
all  the  prominent  facts  and  circumstances  constituting  the  crime 
charged  against  the  defendant.  It  is  not  sufficient  simply  to  charge 
him  in  general  terms  with  having  committed  a  certain  crime.  It  is 
necessary  to  state  those  facts  which  show  the  manner  in  which  the 
crime  charged  was  committed.  The  simple  charge  that  the  defend- 
ant committed  a  certain  crime,  at  a  certain  time  and  place,  is  not 
sufficient.  The  means  by  which  it  was  accomplished,  or  the  acts 
showing  the  attempt,  (when  the  crime  consists  of  an  attempt)  must 
be  set  out.  In  this  case,  it  is  simply  charged  against  the  defendants 
that  they  did,  on  the  eighteenth  day  of  October,  a.d.  1866,  in  the 
County  of  Washoe,  and  State  of  Nevada,  "  feloniously  attempt  to 
steal,  take,  and  carry  away,  from  what  is  known  as  the  Napa 
Quartz  Mill,  amalgam  of  the  value  of  $1,000,  the  property  of 
Lloyd  Rawlings." 

The  manner  in  which  such  attempt  was  made  is  not  shown,  nor 
are  the  facts  showing  that  they  did  make  such  attempt,  anywhere 
stated  in  the  indictment.  This  is  very  much  like  charging  the  com- 
mission of  murder  at  a  time  and  place  in  general  terms,  without  in 
any  way  stating  the  manner  in  which  it  was  committed.  Suppose 
the  witnesses  for  the  prosecution  in  this  case  had  simply  sworn  that 
the  defendant  attempted  to  commit  grand  larceny  by  stealmg  amal- 
gam from  the  Napa  Mill;  surely  that  would  amount  to  nothing.  To 
authorize  a  conviction,  it  would  be  necessary  to  state  the  facts  upon 
which  they  founded  the  conclusion  that  such  an  attempt  had  been 
made,  so  that  the  jury  might  judge  for  themselves  whether  the 
defendants  had  attempted  the  commission  of  the  crime  charged 
against  them.  The  jury  might,  from  the  same  facts,  draw  a  very 
different  conclusion  from  that  drawn  by  the  witnesses.  Hence,  the 
necessity  for  showing  the  facts  upon  which  such  conclusion  is  based. 
So  in  the  indictment,  it  is  necessary  to  state  the  particular  manner 
in  which  the  crime  is  committed,  and  it  is  not  sufficient  simply  to 
state  general  conclusions  from  the  facts. 
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As  the  Attorney  General  admits  the  insufficiency  of  this  indict- 
ment, we  do  not  deem  it  necessary  to  give  it  any  further  consider- 
ation. 

The  statement  does  not  contain  all  the  evidence  adduced  at  the 
trial.  We  are  therefore  unable  to  say  whether  the  case  should  be 
resubmitted  to  another  grand  jury  or  not. 

Judgment  reversed. 


THE  STATE  OF  NEVADA  ex  rbl.  H.  0.  BEATTY,  Re- 
spondent, V.  E.  RHODES,  Appellant. 

In  the  payment  of  a  debt,  legal  tender  notes  are  in  contemplation  of  law  equal 
to  coin ;  an  Act  of  the  Legislature,  therefore,  making  the  salary  of  a  Stat« 
oflScer  payable  in  legal  tender  notes  after  it  had  previously  made  it  payable  iii 
coin,  is  not  rendered  unconstitutional  by  that  section  of  the  Constitution  which 
declares  that  the  salaries  of  certain  officers  shall  not  be  increased  or  diminished 
during  the  term  of  office. 

This  constitutional  provision  only  prohibits  the  Legislature  from  increasing  or 
decreasing  the  number  of  dollars  in  lawful  money  at  which  the  salary  of  an 
officer  is  fixed,  at  the  time  of  his  election.  , 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Hon.  C.  N.  Harris,  Judge  of  the  Third  Judicial  District,  presiding. 

The  relator's  petition  for  mandamus  was  as  follows : 
"  H.  0.  Beatty,  of  said  county,  being  duly  sworn,  says  that  at 
the  general  electi<5n  held  in  and  for  the  State  of  Nevada,  on  the 
first  Tuesday  next  after  the  first  Monday  in  November,  a.d.  1864, 
being  the  eighth  day  of  said  month,  he  was  duly  elected  one  of  the 
Justices  of  the  Supreme  Court  of  said  State ;  that  afterwards,  to 
wit :  on  the  day  of  in  said  year,  it  was  duly  deter- 

mined by  lot,  in  accordance  with  the  provisions  of  the  Constitution 
in  relation  thereto,  that  he  should  fill  the  term  of  four  years  from 
and  including  the  first  Monday  in  January,  a.d.  1865 ;  and  that 
on  the  day  of  a.d.  1864,  he  received  his  certificate  of 

election,  and  on  the  fifth  day  of  December,  a.d.  1864,  he  duly 
qualified  by  taking  the  oath  of  ofiice  prescribed  by  the  Constitution 
of  said  State,  and  entered  upon  the  duties  of  said  office. 
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Said  deponent  further  says  that  he  is  still  a  Justice  of  said  Court, 
and  that  his  term  of  oflSce  as  such  Justice  will  not  expire  until  four 
years  from  said  first  Monday  in  January,  a.I).  1865. 

Said  deponent  further  says  that,  by  the  Constitution  and  laws  of 
said  State,  the  salary  of  the  Judges  of  said  Supreme  Court  was 
fixed  at  the  sum  of  seven  thousand  dollars  per  annum  ;  and  that  by 
the  laws  of  said  State  and  of  the  Territory  of  Nevada  prior  to  the 
existence  of  said  State,  all  payments  into  and  from  the  Treasury  of 
said  Territory  and  State  were  payable  only  in  gold  coin  until  the 
first  day  of  April,  a.d.  1866 ;  .an'tf^hat  by  the  Constitution  of  said 
State,  it  is  provided  that  the  salary  of  Justices  of  said  Supreme 
Court  shall  not  be  diminished  during  the  term  for  which  they  shall 
have  been  elected. 

Said  deponent  further  says,  that  under  and  by  the  provisions  of 
the  Constitution  of  the  State  of  Nevada  and  of  the  statutes  of  said 
State,  it  became  and  was  the  duty  of  the  Treasurer  of  said  State 
to  set  apart,  in  gold  coiriy  on  the  first  day  of  the  present  quarter, 
to  wit :  on  the  first  day  of  April,  a.d.  1867,  or  as  soon  thereafter 
as  there  should  be  in  said  Treasury  such  amount  of  gold  coin  from 
the  revenue  of  said  quarter,  and  not  otherwise  appropriated,  the 
sum  of  seventeen  hundred  and  fifty  dollars,  as  a  portion  of  the  Judi- 
cial Salary  Fund  of  said  State,  for  the  payment  of  the  salary  of 
this  deponent  during  the  present  quarter. 

This  deponent  further  says  that  E.  Rhodes  is  now,  and  for  more 
than  two  years  last  past  has  been  Treasurer  of  said  State ;  that 
heretofore,  to  wit :  on  the  day  of  June,  a.d.  1867,  there  waa 

and  still  is  in  the  Treasury  of  said  State,  which  had  come  into  said 
Treasury  from  the  revenue  of  said  State  this  present  quarter,  the 
sum  of  seventeen  hundred  and  fifty  dollars  in  gold  coin,  which  is 
not  otherwise  appropriated  by  law ;  that  on  said  day  of  June,  a.d. 
1867,  at  Carson  City  in  said  State,  this  deponent  demanded  of  said 
E.  Rhodes,  Treasurer  as  aforesaid,  that  he  would  so  as  aforesaid 
set  apart  from  such  money,  so  as  aforesaid  coming  into  said  Treas- 
ury from  the  revenue  of  said  quarter  not  otherwise  appropriated, 
in  gold  coin,  the  sum  of  seventeen  hundred  and  fifty  dollars  for 
payment  of  the  salary  of  this  deponent  for  said  quarter. 

With  this  demand  the  said  Rhodes  refused  to  comply,  on  the 
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ground  that  the  law  requires  him  to  pay  the  salary  of  the  Judges  of 
the  Supreme  Court  in  legal  tender  notes  ;  at  the  same  time  admit- 
ting that  there  was  gold  coin  in  the  Treasury  properly  applicable  to 
the  payment  of  the  Judges'  salary,  if  the  law  requiring  them  to  be 
paid  in  legal  tender  notes  should  be  held  to  be  unconstitutional. 

In  consideration  of  the  premises,  your  petitioner  prays  this  honor- 
able Court  for  the  issuance  of  a  writ  of  mandamus,  ordering  and 
directing  the  said  E.  Rhodes,  Treasurer  as  aforesaid,  to  set  apart  and 
appropriate  out  of  the  gold  coin  now  in  the  State  Treasury  the  sum 
of  9ll,750,  to  pay  petitioner's  salary  for  the  quarter  ending  on  the 

thirtieth  of  June,  1867,  or  to  show  cause  on  the  —  day  of , 

1867,  why  he  has  not  done  so. 

And  this  deponent  further  prays  this  Court  for  such  other  and 
further  relief  as  this  Court  can,  in  good  conscience,  and  in  the 
administration  of  equity  lawfully  grant." 

M.  M.  Clarke^  Attorney  General,  for  the  Appellant,  made  the 
following  points : 

The  Constitution  of  the  State  of  Nevada  fixes  the  salaries  of  the 
Judges  of  the  Supreme  Court  at  seven  thousand  dollars  per  annum, 
without  specifying  the  kind  of  currency  in  which  they  are  to  be 
paid.  By  an  Act  of  the  Legislature  passed  in  the  year  1864, 
these  salaries  were  made  payable  in  gold  or  silver  coin.  After- 
wards this  law  was  repealed,  and  the  salary  made  payable  in  legal 
tender  notes.  This  last  law,  it  is  claimed  by  relator,  is  unconstitu- 
tional, and  so  it  was  held  by  the  Court  below. 

The  Constitution  of  the  State  of  Nevada  fixing  the  salaries  of 
the  Justices  of  the  Supreme  Court  does  not  provide  gold  coin,  but 
rnxmey  generally,     (Const.  Art.  XVII,  Sec.  5.) 

It  was  clearly  the  intention  of  the  Constitution  to  provide  cur- 
rency or  legal  tender  notes  of  the  United  States.  (Debates,  156, 
157,  282,  288,  304,  600,  616.) 

Having  provided  coin  for  the  official  reporter,  in  the  Constitution, 
it  is  evident  the  difference  between  the  currencies  was  brought  to 
the  attention  of  the  Convention  ;  and  furthermore,  that  in  all  other 
cases  currency  was  to  be  the  rule.  Provisio  unias^  etc.  (Art. 
XVII,  Sec.  26,  Debates  751.) 
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The  Constitution  providing  ^^  money J'^  the  presumption  is  that 
payment  in  currency  was  intended.    (^Gox  v.  Smithy  1  Nev.  170.) 

The  Act  of  January  17th,  1867,  requiring  the  Judge's  salary  to 
be  paid  in  gold  coin  is  unconstitutional. 

1st.  Because  in  derogation  of  the  letter  and  spirit  of  the  Consti- 
tution of  this  State.  (Art.  XVII,  Sec.  5 ;  Art.  VI,  Sec.  15, 
Debates  729.) 

It  increases  the  salary  as  fixed  by  the  Constitution,  upon  the 
theory  of  the  petitioner. 

The  Legislature  had  no  right  to  do  more  than  appropriate  money. 
(Art.  VI,  Sec.  15.) 

Because  m  derogation  of  the  laws  of  the  United  States.  (iKi7- 
Kkm  V.  Sloat,  1  Nev.  582,  583,  596.) 

This  Court  cannot  enter  upon  an  inquiry  touching  the  difference 
m  the  value  of  the  currencies,  and  as  they  are  equivalent  in  law 
and  as  the  Treasurer  had  before  action  set  apart  currency,  peti- 
tioner was  not  damaged  and  is  estopped.  (^Milliken  v.  Sloat^  1 
Nevada,  583.) 

The  Act  of  1865  (Statutes  64-5,  p.  98)  is  no  part  of  the  con- 
tract between  the  State  and  the  petitioner,  and  may  therefore  be 
modified  or  repealed  at  any  time.  (4  Little,  46  ;  13  B.  Monroe, 
385;  18  Maine,  112;  3  Denio,  276,  277;  15  Cal.  429,  454.) 
The  Legislature  has  repealed  it.     (Laws  1866, 135, 190 ;  Id.  74.) 

The  change  from  one  lawful  money  to  another,  and  especially  as 
to  salaries,  cannot  be  held  to  impair  the  obligation  of  a  contract. 
(7  Ind.  158;  27  N.  Y.  454,  455,  456;  26  Miss.  15  U.  S.  Dig. 
108.) 

If  the  Acts  of  1866  reduce  the  salary,  does  not  the  Act  of  1865 
increase  it  ?  Do  not  the  Acts  of  1866  simply  restore  the  Judges' 
salary  to  the  basis  originally  fixed  by  the  Constitution  V  (Act 
1866,  pp.  74, 135, 190.) 

George  A.  Nourse^  for  the  Relator. 

The  term  of  Relator  is  admitted  to  have  commenced  on  his  tak- 
ing the  oath  of  office,  December  5th,  1864,  and  to  extend  to  first 
Monday  in  January,  1869. 

The  Constitution  of  this  State  fixed  the  salary  of  the  Justices  of 
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the  Supreme  Court  of  said  State  for  their  first  term,  at  seven  thou- 
sand dollars  per  annum,  but  did  not  specify  in  what  kind  of  cur- 
rency it  should  be  paid — whether  coin  dollars  or  paper  dollars. 
(Article  XVII,  Sec.  5,  State  Constitution.) 

At  that  time  two  kinds  of  money  or  currency  existed,  and  still 
exist — each  made  by  the  laws  of  the  United  States  a  legal  tender 
in  payment  of  debt,  dollar  for  dollar ;  but  really  of  unequal  value. 
Were  it  not  so,  no  law  would  be  needed  in  making  United  States 
Treasury  Notes  a  legal  tender,  for  a  debtor  would  as  lief  pay  coin 
as  paper,  if  there  were  no  difference  in  their  reed  value.  (^Cox  v. 
Smith,  1  Nev.  169-70 ;  Milliken  v.  Sloat,  Id.  583.) 

It  was  competent  for  the  Legislature  to  make  this  salary  payable 
in  either  paper  or  coin  originally.  They  were  only  required*  to 
"  set  apart  from  each  year's  revenue  a  sufiScient  amount  of  money 
to  pay  such  compensation."  Setting  apart  either  coin  or  paper 
money  would  have  complied  with  this  requirement.  (Art.  VI, 
Sec.  15,  State  Constitution.) 

The  first  Legislature  of  the  State,  by  providing  for  the  setting 
apart  of  coin  as  a  fund  from  which  alone  the  salary  of  the  Justices 
of  the  Supreme  Court  could  be  paid,  made  that  certain  which  by 
the  Constitution  had  been  left  uncertain.  Thenceforth  the  salary 
of  the  Justices  of  the  Supreme  Court  was  7,000  coin  dollars. 
(Laws  of  1864-5,  97-8.) 

The  Constitution  provides  that  the  salary  of  said  Justices  ^^  shall 
not  be  increased  or  diminished  during  their  continuance  in  office"; 
and  again,  while  authorizing  the  Legislature  to  increase  or  diminish 
the  salaries  fixed  in  the  Constitution,  it  expressly  provides  that  "  no 
such  change  of  salary  or  compensation  shall  apply  to  any  officer 
during  the  term  for  which  he  may  have  been  elected."  (Art. 
VI,  Sec.  15,  State  Constitution ;  Art.  XV,  Sec.  9,  Id.) 

The  Legislature  of  the  State  subsequently  passed  bills  providing 
for  the  payment  of  salaries,  etc.,  "in  any  currency  made  by  the 
laws  of  the  United  States  a  legal  tender,"  and  requiring  the 
Treasurer  to  convert  into  greenbacks  all  the  coin  in  the  State 
Treasury  not  needed  to  pay  bonds  or  interest.  (Pages  135,  190, 
Laws  of  1866.) 

But  these  laws,  if  construed  to  direct  and  compel  the  Treasurer 
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to  pay  the  salary  of  the  then  incumbents  of  Judicial  and  State 
officers  in  greenbacks  during  their  then  existing  term,  were  uncon- 
stitutional and  void  ;  for  it  cannot  be  questioned  that  a  salary  is 
"  diminished"  by  keeping  it  at  the  same  number  of  dollars,  but 
making  it  payable  in  dollars  severally  of  less  value  than  the  kind 
of  dollars  in  which  it  was  originally  payable,  just  as  truly  as  if  it 
was  changed  to  a  less  number  of  dollars,  each  dollar  remaining  of 
the  same  value  as  before. 

So  then,  these  being  laws  (if  construed  to  make  it  the  Treas- 
urer's duty  to  pay  these  salaries  in  greenbacks)  for  the  diminishing 
the  salaries  fixed  by  the  Constitution,  are,  under  Sec.  15  of  Art. 
VI  of  State  Constitution,  void  as  to  those  then  in  office  during  their 
then  existing  terms  of  office ;  or  to  state  it  more  clearly,  are  to  be 
construed  under  Sec.  9  of  Art.  XV,  as  if  the  proviso  of  that 
section  were  annexed  to  said  laws,  to  wit :  "  Provided,  that  no  such 
change  of  salary  or  compensation  shall  apply  to  any  officer  during 
the  term  for  which  he  may  have  been  elected." 

These  laws,  then,  being  of  no  effect  as  to  the  relator  during  his 
present  term  of  office,  are  to  be  treated  for  the  purposes  of  this 
action  as  if  they  had  no  existence.  The  defendant's  duty,  then,  is 
only  to  be  gathered  from  the  original  statute  as  to  payment  of 
salaries  of  Justices  of  the  Supreme  Court,  hereinbefore  cited,  to 
wit:  Laws  of  1864-5,  pp.  97-98.  ■ 

H,  0.  Beatty,  for  himself. 

The  first  proposition  I  lay  down  is  this  :  The  salary  of  the  Judges 
is  fixed  in  the  schedule  of  the  Constitution,  for  the  first  Term,  at 
$7,000  per  annum. 

At  that  time  there  were  two  unequal  currencies ;  one  of  only 
about  half  the  value  of  the  other.  (See  Cox  v.  Smith,  1  Nev. 
169-70.) 

The  Constitution  as  it  came  from  the  hands  of  the  convention  did 
not  determine  the  kind  of  currency  in  which  this  $7,000  was  to  be 
paid.  It  was  left  an  open  and  unsettled  question,  to  be  determined 
by  the  first  Legislature  how  these  payments  should  be  made.  Sec. 
15  of  Art.  VI  requires  legislative  action  on  the  subject.  It 
requires  the  Legislature  to  provide  for  regular  quarterly  payments. 
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Will  it  be  contended  that  when  the  Legislature  was  called  on  to 
pass  an  Act  for  the  regular  quarterly  payment  of  salaries,  it  was 
inhibited  from  saying  in  what  currency  they  should  be  paid  ?  That 
the  kind  of  currency  was  to  be  left  to  the  discretion  of  the  Treasurer, 
allowing  him  to  pay  one  Judge,  if  he  saw  fit,  in  gold,  and  another 
in  currency  ?  If  this  absurdity  is  not  contended  for,  then  it  must 
be  admitted  the  first  law  passed  by  the  Legislature  making  the  sal- 
aries payable  in  gold  coin,  was  a  valid  act.  If  it  was  a  valid  act, 
then  salaries  of  the  Judges  elected  for  the  first  Term  became  fixed 
at  $7,000  in  gold  coin. 

If  they  did  become  so  fixed,  then  the  Legislature  might  at  any 
time  repeal  or  alter  the  law  so  fixing  the  salary  or  compensation ; 
but  by  the  provisions  of  Sec.  9,  Art.  XV,  the  law  would  not  take 
effect  so  as  to  change  or  alter  the  salary  of  those  then  in  ofiice,  but 
would  only  affect  those  thereafter  to  be  appointed  or  elected. 

If  the  foregoing  propositions  be  true,  the  salary  of  petitioner  is 
fixed  at  the  rate  of  $7,000  per  annum  in  gold  coin  for  the  remainder 
of  his  term. 

Then  there  remains  one  other  point  to  discuss.  It  may  be  con- 
tended that  although  the  salaries  of  the  Judges  are  fixed  by  the  Con- 
stitution and  laws  of  the  State  at  $7,000  in  gold  coin^  yet  the  State, 
like  an  individual,  may  disregard  this  provision  of  her  own  contract^ 
and  pay  in  anything  which  the  law  of  the  United  States  declares  a  legal 
tender  for  debt.  I  shall  not  dispute  that  proposition.  The  State 
may  disregard  her  obligation  to  pay  in  gold.  She  may  go  further ;  she 
may  refuse  to  pay  in  anything.  There  can  be  no  doubt  if  a  constitu- 
tional convention  was  called  to  amend  the  Oonstitution,that  convention 
in  a  new  or  amended  Constitution  might  provide  that  the  present 
Judges  should  remain  in  office  at  a  salary  of  $7,000  in  greenbacks. 
It  might  also  provide  that  any  arrearages  of  salaries  should  be  paid 
in  greenbacks.  Nay,  it  might  provide  that  all  arrearages  of  salary 
should  be  forfeited  to  the  State,  or  never  paid  to  those  entitled, 
which  would  be  an  indirect  forfeiture.  And  if  such  a  Constitution 
were  ratified  by  the  people,  that  would  be  the  end  of  the  matter ; 
for  it  is  certain  no  suit  can  be  maintained  against  a  State. 

But  whilst  the  people  in  their  sovereign  capacity  could  do  such 
high-handed  things,  the  Legislature  can  do  nothing  in  opposition  to 
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the  Constitution  under  which  thej  are  elected.    They  are  the  agents 
of  the  people,  with  powers  strictly  limited. 

Let  us  illustrate  this  by  a  case  of  private  agency.  A  owes  B 
J1,000,  which  he  has  promised  to  pay  in  gold.  A  takes  11,000  in 
gold  out  of  bis  safe,  and  delivers  it  to  bis  servant  or  agent  to  carry 
it  to  B  and  pay  his  debt  of  $1,000  then  due.  On  the  road  the  serv- 
ant changes  the  $1,000  in  gold  into  $2,000  in  legal  tendec  notes, 
and  tenders  B  $1,000  in  payment  of  his  debt.  This  would  not  be 
a  good  tender,  for  it  would  not  be  a  tender  by  A,  but  the  unauthor- 
ized act  of  A's  servant.  In  such  case,  if  B  should  take  the  $1,000 
in  greenbacks  in  ignorance  of  A's  having  sent  the  gold,  there  can 
be  no  doubt  but  an  action  would  lie  agmst  the  servant  for  the 
♦1,000  in  currency  had  and  received. 

Whether  it. would  be  at  the  suit  of  A  or  B  might  be  doubtful ; 
but  certainly  one  or  the  other  could  recover. 

So,  too,  in  the  case  of  Nevada  State  bonds,  the  Legislature  has  i 

set  apart  gold  coin  to  pay  the  annual  interest  thereon.  i 

Under  the  decision  in  Milliken  v.  Sloat^  no  doubt  the  State  might,  . 

if  it  chose  to  violate  its  plighted  faith,  pay  the  interest  in  green-  I 

backs.     But  no  one  wUl  contend  the  Treasurer  can  do  so.  | 

That  case  simply  decided  that  the  debtor  (not  the  debtor's 
servant)  might  elect  to  pay  either  in  gold  or  legal  tenders.  That 
such  election  remained  with  him  up  to  the  time  the  debt  was  finally 
discharged,  and  no  Court  could  control  it ;  and  the  debtor  could  not 
deprive  himself  of  that  right  of  election  by  any  contract  he  might 
enter  into.  But  the  Treasurer  is  not  the  State;  he  is  not  the 
ddtor  ;  he  has  not  the  election. 

In  the  case  of  State  bonds,  the  State  electSy  through  its  Legisla- 
ture, to  pay  in  gold.  This  the  Legislature  has  a  right  to  do  because 
its  powers  are  general,  and  there  is  no  constitutional  restriction  in 
this  respect. 

In  the  case  of  salaries,  the  election  is  made  partly  by  law  of  the 
Legislature,  and  partly  by  the  Constitution.  Let  it  be  considered 
that  when  the  laws  were  passed  providing  for  a  change  in  the  man- 
ner of  payment,  the  ninth  Section  of  Art.  XY  provides  that  such 
laws  shall  not  affect  present  incumbents ;  and  it  is  clear  enough  what 
18  the  duty  of  the  Treasurer.     Had  this  proviso  been  contained  in 
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the  law,  the  Treasurer  would  never  have  hesitated  about  setting 
apart  petitioner's  salary  in  gold.  But  the  law  is  found  on  one  page 
of  the  Statutes,  the  constitutional  proviso  on  another,  and  the 
Treasurer  has  failed  to  connect  them. 

The  petitioner  merely  seeks  to  compel  the  Treasurer  to  perform 
his  oflScial  duty  as  prescribed  by  the  Constitution  and  legislative 
enactments,  the  Constitution  of  course  prevailing  where  there  is  any 
conflict. 

Opinion  by  Lewis,  J.,  Johnson,  J.,  concurring. 

Upon  the  first  argument  of  this  case  I  confess  I  was  fully  of  the 
opinion  that  the  writ  ought  to  issue,  but  after  farther  and  more 
mature  consideration,  I  am  satisfied  my  first  conclusion  was  incor- 
rect. Nor  do  I  hesitate  to  say  that  I  entered  upon  the  examination 
of  the  case  with  a  desire  to  grant  the  peremptory  writ,  if  it  could 
be  done  upon  correct  legal  principles ;  because  we  all  know  it  was 
the  general  understanding,  not  only  among  the  first  State  oflScers, 
but  among  the  people  at  large,  that  the  salaries  of  such  officers 
would  be  payable  in  gold  and  silver  coin ;  and  1  deeply  regret  that 
the  law  will  not  afford  the  learned  relator  the  relief  to  which  in 
my  judgment  he  is  justly  entitled.  But  the  members  of  the  pro- 
fession well  know  that  the  law,  though  embodying  the  wisdom  of 
centuries,  though  adorned  by  the  learning  and  improved  by  the 
genius  of  profound  jurists  and  great  statesmen,  has  not  yet  attained 
to  such  perfection  as  to  afford  a  remedy  where  justice  gives  a  right. 
As  in  this  case,  whilst  I  believe  the  relator  is  justly  entitled  to  the 
relief  which  he  asks,  yet  I  do  not  think  the  law  warrants  the  issu- 
ance of  the  peremptory  writ,  and  in  this  the  law  fails  to  meet  the 
requirements  of  justice.  But  the  reasons  which  have  led  me  to 
my  present  conclusion  appear  to  me  so  perfectly  conclusive,  that  I 
could  not  consent  to  an  affirmance  of  the  judgment  below  without 
a  consciousness  that  I  had  disregarded  the  letter  of  the  law. 

Before  proceeding  to  the  discussion  of  the  questions  upon  wtiich 
counsel  for  relator  and  myself  differ,  and  that  the  real  ground  of 
difference  may  be  better  understood,  I  will  mention  the  points  in 
this  case  upon  which  we  seem  fully  to  agree :  and  first,  I  admit 
that  gold  coin  and  legal  tender  notes  are  in  legal  contemplation 
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equivalent,  only  for  one  purpose,  namely :  for  the  payment  of  debts  j 

public  and  private :  that  in  the  market  there  is  an  actual  difference  | 

between  these  two  currencies ;  second,  that  this  is  in  no  sense  a  i 

proceeding  to  recover  a  debt ;  third,  that  it  was  the  object  of  the 
framers  of  the  Constitution  so  to  regulate  and  fix  the  salaries  of  the 
Judges  of  the  State  as  to  place  it  out  of  the  power  of  the  legislative 
department  to  increase  or  diminish  such  compensation  during  the 
time  for  which  they  may  be  elected.     I  admit,  if  there  be  a  present  ' 

existing  law  of  the  Legislature  making  the  relator's  salary  payable 
in  gold  coin,  and  directing  the  Treasurer  of  State  to  set  apart  that 
kind  of  currency  for  its  payment,  that  this  writ  ought  to  issue,  and 
that  in  such  case  the  setting  apart  by  the  Treasurer  of  legal  tender 
notes  would  be  no  answer  or  defense  to  this  proceeding.  But  in 
my  opinion  there  is  no  such  law,  and  here  is  the  point  upon  which 
we  differ.  It  is  claimed  on  behalf  of  the  relator,  that  his  salary 
was  fixed  in  the  Constitution  at  $7,000  per  annum ;  that,  as  there 
were  at  the  time  of  the  adoption  of  that  instrument  two  kinds  of 
lawful  money  current  in  this  country,  one  being  more  valuable  than 
the  other,  it  became  the  duty  of  the  Legislature  at  its  first  session, 
to  specify  the  kind  of  money  in  which  such  salary  should  be  pidd ; 
and  having  done  so  by  making  it  payable  in  gold  coin,  which  was 
the  most  valuable  currency,  that  the  Legislature  could  not  during 
his  term  of  office  repeal  that  law  or  make  his  salary  payable  in  the 
less  valuable  currency,  because  it  is  said  such  change  would  result 
m  diminishing  his  compensation,  which  it  is  conceded  cannot  be 
done.  I  admit  that  if  the  change  from  one  currency  to  another 
"  diminished  "  the  salary,  in  the  sense  in  which  that  word  is  used 
in  the  Constitution,  the  Legislature  had  no  right  to  make  such 
change,  and  any  law  passed  by  it  for  that  purpose  would  be  uncon- 
stitutional and  void.  But  in  my  opinion  it  was  not  the  intention 
of  the  framers  of  the  Constitution  to  place  any  restriction  upon  the 
will  of  the  Legislature  as  to  the  kind  of  lawful  money  in  which  it 
should  cause  the  salaries  of  the  various  officers  to  be  paid,  or 
to  prohibit  it  from  changing  after  it  had  once  fixed  the  kind.  The 
provision  inhibiting  the  increase  or  diminution  of  an  officer's  com- 
pensation during  his  term  of  office,  can  mean  nothing  more  than 
that  the  number  of  dollars  in  lawful  money  of  the  United  States 
17 
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shall  not  be  increased  or  diminished  during  such  term.  And  it 
being  conceded  that  the  relator's  salary  is  a  debt,  the  law  which 
changed  the  kind  of  dollars  in  which  it  should  be  paid  is  not  repug- 
nant to  the  Constitution,  provided  the  same  number  of  dollars  in 
lawful  money  is  maintained,  as  in  such  case  it  cannot  be  said  that 
the  salary  is  legally  reduced,  though  in  fact  it  may  be.  If  my 
construction  of  the  constitutional  provision  above  referred  to  be 
correct,  the  correctness  of  the  result  to  which  I  have  arrived  can 
hardly  be  questioned.  That  such  is  the  proper  construction  I  will 
hereafter  endeavor  to  show. 

It  may  be  assumed,  for  the  purposes  of  this  case,  that  the  Le^s- 
lative  power  of  a  State  is  unlimited,  except  as  it  may  be  restricted 
by  the  Constitution  and  laws  of  the  United  States,  and  the  Consti- 
tution of  the  particular  State.  It  has  not  the  power  to  enact  any 
law  conflicting  with  the  Federal  Constitution,  the  laws  of  Congress, 
or  the  Constitution  of  its  particular  State.  With  these  restrictions, 
the  Legislature  of  any  State  is  perhaps  as  omnipotent  in  its  legisla- 
tive power  as  the  British  Parliament  itself.  It  is  conceded  on  all 
sides  that  the  law  by  which  the  relator's  compensation  was  made 
payable  in  treasury  notes  instead  of  gold  coin,  and  which  repealed 
the  law  making  it  payable  in  coin,  is  not  in  conflict  with  any  pro- 
vision of  the  Federal  Constitution,  with  any  Act  of  Congress,  or 
with  the  Constitution  of  this  State,  unless  it  diminished  the  relator's 
salary,  in  which  case  it  would  of  course  be  unconstitutional.  The 
provision  with  which  it  is  claimed  this  law  conflicts  reads  as  follows: 
''  The  Justices  of  the  Supreme  Court  and  District  Judges  shall 
each  receive  quarterly  for  their  services  a  compensation  to  be  fixed 
by  law,  and  which  shall  not  be  increased  or  diminished  during  the 
term  for  which  they  shall  have  been  elected,  unless  in  case  a  vacancy 
occurs,  in  which  case  the  successor  of  the  former  incumbent  shall 
receive  only  such  salary  as  may  be  provided  by  law  at  the  time  of 
his  election  or  appointment."  (Ficfe  Constitution,  Art.  VI,  Sec. 
15.)  Does  this  section  so  restrain  the  power  of  the  Legislature 
that  it  cannot  constitutionally  make  the  relator's  salary  payable  in 
legal  tender  notes,  after  having  first  made  it  payable  in  gold  coin  V 
In  my  judgment  it  does  not.  Whilst  it  is  perfectly  apparent  that 
this  section  of  the   Constitution  prohibits  the   Legislature  fix>m 
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reducing  the  number  of  dollars  of  lawful  money  to  be  paid  during  the 
term  of  an  incumbent,  I  cannot  believe  it  was  intended  that  the 
actual  or  market  value  of  the  dollar  itself  was  to  be  taken  into  con- 
sideration in  determining  whether  such  salary  was  increased  or 
diminished. 

It  was  known  to  the  members  of  the  Convention  who  framed  the 
Constitution  of  this  State,  that  the  power  of  coining  money  and  of 
declaring  what  should  and  should  not  be  lawful  money  in  the  United 
States  rested  entirely  with  the  Federal  Congress.  It  was  well 
known  that  the  gold  and  silver  dollar  could  at  any  time  be  debased, 
so  that  whilst  its  intrinsic  value  might  be  greatly  diminished  its 
nominal  value  would  be  the  same.  This  is  a  power  which  Congress 
not  only  possesses,  but  which  it  has  often  exercised,  and  that  power 
is,  I  apprehend,  unlimited. 

Can  it  be  believed  that  the  Constitution  of  this  State  has  so 
trammeled  the  Legislature  that  it  cannot  make  its  entire  revenue 
payable  in  the  debased  currency  ?  If  it  can  do  that,  it  would  seem 
that  it  could,  without  violating  the  constitutional  provisions  above 
referred  to,  pay  its  ofScers  in  such  debased  coin  at  its  nominal  value. 
Again :  although  the  members  of  the  Constitutional  Convention 
knew  that  the  lawful  money  of  the  United  States  might  at  any 
time  be  debased,  so  that  its  intrinsic  or  actual  value  might  be 
reduced  to  an  unlimited  extent,  whilst  its  nominal  value  remained 
the  same,  yet  they  in  express  terms  deprived  the  Legislature  of 
the  power  of  increasing  the  number  of  dollars,  so  as  to  make  up 
the  decrease  in  the  real  value  of  the  dollar  itself.  If  it  were  the 
intention  to  maintain  the  salary  or  compensation  of  officers  at  the 
same  actual  value  during  their  entire  term,  the  Legislature  would 
not  surely  have  been  deprived  of  the  power  of  nominally  increasing 
such  salary,  (as  it  certainly  is)  whilst  it  was  known  that  it  might, 
at  any  session  of  Congress,  be  decreased  in  fact  by  a  debasement  of 
the  coin.  Being  fully  aware  of  the  possibility  of  such  action  on  the 
part  of  the  Federal  Congress,  is  it  not  fair  to  presume  that  the 
power  to  increase  the  nominal  amount  of  the  salary,  so  that  it 
should  not  in  fact  be  decreased  by  any  such  Act  of  Congress,  would 
have  been  left  with  the  Legislature  ? 

If  this  constitutional  inhibition  makes  it  incumbent  on  the  State 
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to  pay  its  officers  in  currency  of  the  same  intrinsic  or  actual  value 
during  the  entire  term  for  which  they  may  be  elected,  then  it  is 
evident  that  the  Legislature  might  be  compelled  to  collect  the 
revenue  of  the  State  in  dollars  of  the  coinage  of  a  particular  year, 
those  of  a  previous  or  subsequent  year  being  perhaps  of  greater  or 
less  real  value,  or  to  send  its  Treasurer  into  the  market  to  purchase 
a  sufficient  number  of  dollars  of  that  special  year's  coinage  for  the 
payment  of  its  officers.  It  will  hardly  be  contended  that  any  such 
thing  has  ever  been  contemplated. 

The  same  construction  must  be  placed  upon  the  Constitution  of 
the  State  as  is  generally  placed  upon  like  language  in  other  Consti- 
tutions. The  Constitution  of  the  United  States  declares  that  Jus- 
tices of  the  Supreme  Court  "  shall  at  stated  times  receive  for  their 
services  a  compensation  which  shall  not  be  diminished  during  their 
continuance  in  office."  (Art.  Ill,  Sec.  1.)  In  the  year  1834,  the 
gold  coin  of  the  United  States  was  so  debased  that  an  eagle  coined 
prior  to  that  year  was  worth  sixty-six  cents  more  than  the  eagle 
coined  after.  Can  it  be  claimed  that  the  Judges  in  office  at  the  time 
of  such  debasement  could  insist  upon  being  paid  in  the  money  coined 
prior  to  the  year  1834,  or  upon  a  sufficient  increase  in  the  number 
of  dollars  to  make  up  the  decrease  in  the  real  value  of  the  dollar 
itself?  That,  I  believe,  was  never  claimed.  If  it  be  correct  that 
the  Constitution  does  not  restrict  or  attempt  to  control  the  Legisla- 
ture as  to  the  kind  of  lawful  money  in  which  it  shall  pay  the  salaries 
of  its  officers,  but  only  as  to  the  number  of  such  dollars,  it  follows, 
as  an  unavoidable  conclusion,  that  a  law  simply  changing  the  kind 
of  money  in  which  a  salary  is  made  payable,  but  maintaining  the 
same  number  of  dollars  in  lawful  money,  could  not  be  said  to  conflict 
with  the  constitutional  provision  under  consideration. 

But  if  this  conclusion  be  incorrect,  there  is  another  answer  to  rela- 
tor's position,  which  seems  to  me  entirely  conclusive.  The  Act  of  Con- 
gress making  treasury  notes  lawful  money  and  a  legal  tender  for  all 
debts,  public  and  private,  was  the  supreme  law  of  the  land  at  the  time 
of  the  adoption  of  the  Constitution  of  the  State,  and  is  above  and  must 
control  that  Constitution  itself.  Thus  gold,  and  silver,  and  treasury 
notes  to  a  limited  extent,  ai*e  made  lawful  money  and  a  legal  tender 
for  all  debts.     So  far  as  legislation  of  Congress  can  make  gold  and 
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treasury  notes  equivalent  for  the  payment  of  debts,  it  has  been  done. 
For  that  purpose  the  currencies  are  absolutely  equivalent,  dollar  for 
dollar ;  and  if  there  be  any  difference,  it  is  the  result  of  higher  laws 
and  causes,  which  Congress  caanot  control.  No  legislative  Act 
could  make  them  more  perfectly  equal  than  they  are  now.  The 
value  of  all  currency,  as  compared  with  other  things,  may  be  con- 
trolled by  the  demand  and  supply,  as  the  value  of  anything  else  may 
be.  That  value  no  legislation  can  well  control  and  govern.  But 
by  the  sovereign  power  vested  in  it,  Congress  may  make  a  paper 
dollar  equivalent  to  a  gold  dollar  for  the  payment  of  all  debts.  This 
it  has  done.  The  law  being  supreme,  it  is  made  the  duty  of  all  the 
Courts  of  the  country  to  treat  treasury,  notes  as  the  exact  equival- 
ent of  gold  for  the  purposes  mentioned  in  the  Act  of  Congress. 
They  have  not  the  power  to  look  upon  that  Act  to  ascertam  the  real 
or  market  value  of  either  of  the  currencies.  The  law  says  that  a 
piece  of  paper  issued  by  the  Government  is  a  dollar,  and  lawful 
money  for  the  payment  of  debts ;  it  says  nothing  more  with  respect 
to  the  gold  which  is  coined  for  the  same  purpose.  When  treasury 
notes  are  offered  in  payment  for  a  debt,  the  Courts  have  no  more 
right  to  inquire  as  to  their  market  value,  and  pronounce  them  of  that 
value,  only,  than  they  have  to  calculate  the  value  of  gold  coin  by  the 
quantity  of  pure  metal  which  it  may  contain.  The  Act  of  Congress 
alone  determines  the  value  of  the  paper  dollar  and  the  gold,  when  it 
is  sought  to  use  them  for  the  payment  of  a  debt,  public  or  private. 
It  is  admitted  that  the  relator's  salary,  which  was  fixed  in  the  Con- 
stitution at  seven  thousand  dollars,  and  which  was  by  the  Legisla- 
ture afterwards  made  payable  in  gold  coin,  is  a  debt.  Upon  this 
there  is  no  controversy.  Now  then,  did  the  Act  of  the  Legislature, 
making  the  salaries  of  the  Justices  of  the  Supreme  Court  payable 
in  treasury  notes,  and  repealing  the  former  Act  which  made  them 
payable  in  gold  coin,  diminish  those  salaries  so  as  to  make  the  Act 
repugnant  to  the  Constitution  ?  Certainly  not.  Because  the  salary 
being  a  debt,  and  legal  tender  notes  being  equivalent  to  gold  for  the 
payment  of  it,  there  is  no  such  diminution  as  the  Courts  can  recog- 
nize. 

As  the  Act,  which  it  is  said  is  unconstitutional,  did  not  reduce 
the  number  of  dollars  fixed  in  the  Constitution  and  the  first  Act  of 
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the  Legislature,  but  only  provided  for  the  payment  of  the  salaries  in 
a  currency  which,  though  difiFerentin  kind,  is  nevertheless  equivalent 
to  gold  for  the  payment  of  such  salaries,  the  relator's  compensation 
is  not,  in  legal  contemplation,  reduced.  Unless  it  can  be  said  that 
treasury  notes  are  not  equivalent  or  equal  to  gold  for  the  payment 
of  a  debt,  I  am  unable  to  see  how  the  Act  in  question  can  be  de- 
clared unconstitutional. 

True,  this  is  not  a  proceeding  for  the  recovery  of  a  debt ;  but  be- 
fore the  Act  of  the  Legislature  can  be  declared  objectionable  as 
diminishing  relator's  salary,  it  becomes  necessary  to  ascertain  whether 
it  is  diminished — whether  the  Legislature,  in  repealing  the  Act  by 
which  his  salary  was  made  payable  in  gold,  provided  a  substitute  for 
the  gold  coin,  which  is  legally  equal  to  it. 

Concluding  as  I  have  that  it  did  provide  such  an  equivalent,  it 
follows  that  the  law  is  not  repugnant  to  the  Constitution. 

Judgment  reversed. 


STATE  OF  NEVADA,  Appellant,  v.  W.  IL  ANDERgON, 

Respondent. 

That  part  of  the  indictment  which,  under  the  statutory  form,  first  charges  that  a 
defendant  has  committed  a  certain  crime,  is  merely  formal ;  and  if  the  body 
of  the  indictment  sufficiently  shows  the  oflFense  charged,  and  the  facts  consti- 
tuting the  offense,  it  will  be  held  good,  notwithstanding  any  defect  in  the 
first  clause. 

The  first  clause  in  the  indictment  may  charge  that  the  defendant  has  committed 
a  certain  crime,  (giving  its  technical  name,  if  it  has  one)  or  it  may  simply 
charge  that  he  has  committed  a  felony,  or  has  committed  a  misdemeanor,  as 
the  case  may  be.  It  is  not  indispensable  in  this  clause  to  give  the  name  or 
description  of  the  offense  charged.  Nor  when  the  name  and  description  is 
given,  is  it  necessary  to  say  whether  it  is  a  felony  or  a  misdemeanor. 

The  omission  of  the  word  necessary  from  the  body  of  the  indictment  where  the 
offense  is  charged,  is  not  a  fatal  defect.  To  say  a  weapon  is  not  drawn  in 
self-defense,  is  a  broader  and  stronger  expression  than  to  say  it  is  not  done  in 
necessary  self-defense.     The  latter  is  included  within  the  former  expression. 

Under  the  provisions  of  our  Criminal  Practice  Act  it  is  not  necessary  to  use  the 
exact  words  of  the  statute  in  defining  a  statutory  offense.  Words  of  similar 
import  will  suffice. 
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Appealed  from  the  District  Court  of  the  Sixth  Judicial  District, 
Hon.  Wm.  H.  Bbatty,  presiding. 

P.  B.  Rankin^  District  Attorney  of  Lander  County,  for 
Appellant. 

The  want  of  a  proper  description  of  the  ofiense  in  the  caption 
of  the  indictment  is  immaterial,  if  it  be  properly  described  and 
charged  in  the  body  of  the  indictment. 

The  indictment  is  drawn  in  conformity  to  the  requirements  of  the 
statute,  and  if  there  be  any  defect  in  form  it  could  not  prejudice 
the  defendant ;  consequently  under  provisions  of  Sec.  589  of  Prac- 
tice Act,  it  does  not  invalidate  the  indictment.  (See  14  Cal.  572, 
and  20  Cal.  117.) 

The  defect,  if  any,  being  in  the  caption  and  not  the  body  of 
the  indictment,  is  avoidable.  (See  Arch.  Crim.  Practice  and 
Pleadings,  255-60.) 

Self-defense  is  more  comprehensive  than  necessary  self-defense. 
The  major  includes  the  minor. 

Geo.  A.  NimrsBj  Attorney  General,  on  the  same  side. 

The*  indictment  is  good.  It  complies  with  the  requirements  of 
Sees.  234-5-6  of  the  Criminal  Practice  Act.  It  only  errs  in 
giving  a  wrong  name  to  the  oflFense ;  the  description  of  the  acts 
constituting  the  oflFense  are  properly  set  out. 

Whilst  the  statute  gives  a  form  which  may  be  followed,  it  is  not 
disputed  that  a  common  law  indictment  is  good.  Treating  the 
caption  where  the  misdescription  of  the  oflFense  occurs  as  surplusage, 
there  still  remains  a  good  indictment,  which  meets  all  the  require- 
ments of  Sec.  236. 

At  common  law,  it  was  never  necessary  to  name  the  oflFense 
committed. 

It  was  suflScient  if  the  indictment  described  the  acts  constituting 
the  oflFense. 

There  is  no  brief  on  file  in  behalf  of  Respondent. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 
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The  defendant  was  indicted  under  Sec.  40  of  an  Act  entitled 
"  An  Act  concerning  Crimes  and  Punishments,"  approved  Novem- 
ber 26th,  1861,  being  charged  with  the  crime  of  drawing  and  exhib- 
iting a  deadly  weapon  in  a  rude,  angry  and  threatening  manner, 
not  in  necessary  self-defense.  It  seems  to  have  been  the  purpose 
to  draw  the  indictment  in  conformity  with  Sec.  235  of  the  Crimi- 
nal Practice  Act,  and  it  commences  by  charging  that  "  William  H. 
Anderson  is  accused  by  the  Grand  Jury  of  the  County  of  Lander 
and  State  of  Nevada,  by  this  indictment,  of  the  crime  of  drawing 
and  exhibiting  a  deadly  weapon  in  a  rude,  angry  and  threatening 
manner,  committed  as  follows ;"  then  follows  a  statement  of  the 
facts  constituting  the  crime  of  which  the  defendant  is  charged, 
which,  without  what  is  quoted  above,  would  constitute  the  body  of 
a  good  common  law  indictment. 

The  defendant  interposed  a  demurrer,  claiming  the  indictment  to 
be  insufficient.  First,  because  in  that  portion  of  it  which  we  have 
set  out  he  is  not  charged  with  any  crime  known  to  the  law,  in  that 
it  does  not  show  that  the  weapon  was  not  drawn  and  exhibited  in 
necesBary  Bdf-defenBe ;  and  secondly,  because  in  the  body  of  the 
indictment  he  is  charged  with  having  so  drawn  and  exhibited  the 
weapon  in  a  ''  rude,  angry  and  threatening  manner,  and  not  in  the 
self-defense  of  him,  the  said  William  H.  Anderson,"  whilst  it 
should  have  charged  that  it  was  not  drawn  and  exhibited  in  his  neo- 
e%%ary  self-defense.  The  Court  below  sustained  the  demurrer,  and 
the  State  appeals.  With  the  exception  of  these  two  defects  the 
indictment  appears  to  be  formal  and  sufficient.  Whether  these 
defects  were  sufficient  to  justify  the  Court  below  in  sustaining  the 
demurrer,  is  the  question  now  to  be  determined.  We  are  of  the 
opinion  they  were  not. 

That  part  of  the  indictment  charging  the  defendant  with  the 
commission  of  a  crime  by  name,  and  which  we  have  already  quoted, 
is  simply  formal,  and  could  be  omitted  entirely.  It  \&  only  a  con- 
clusion from  the  facts  which  are  afterwards  recited.  It  was  not 
required  at  the  common  law,  and  it  has  been  frequently  held  in 
California,  upon  a  Practice  Act  similar  to  ours,  that  an  indictment 
in  the  common  law  form  is  good.  The  two  hundred  and  thirty-fifth 
section  does  not  make  it  absolutely  necessary  to  follow  the  form 
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there  prescribed.  It  only  provides  that  it  may  be  substantially  in 
that  form. 

Bat  the  two  hundred  and  forty-third  section  of  the  same  Act 
declares  what  shall  be  deemed  a  good  indictment,  and  that  presented 
in  this  case  seems  fully  to  meet  its  requirements.  It  shall  be  suffi- 
cient if  it  ^'  can  be  understood  therefrom :  first,  that  it  is  entitled 
in  a  Court  having  authority  to  receive  it,  though  the  name  of  the 
Court  be  not  accurately  set  forth  ;  second,  that  it  was  found  by  a 
Grand  Jury  of  the  District  in  which  the  Court  was  held ;  third, 
that  the  defendant  is  named,  or  if  his  name  cannot  be  discovered, 
that  he  be  described  by  a  fictitious  name,  with  a  statement  that  he 
has  refused  to  discover  his  real  name ;  fourth,  that  the  offense  was 
committed  at  some  place  within  the  jurisdiction  of  the  Court ;  fifth, 
that  the  offense  was  committed  at  some  time  prior  to  the  finding  of 
the  indictment ;  sixth,  that  the  act  or  omission  charged  as  the  offense 
is  clearly  and  distinctly  set  forth  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended  ;  seventh,  that  the 
act  or  omission  charged  as  the  offense  is  stated  with  such  a  degree 
of  certainty  as  to  enable  the  Court  to  pronounce  judgment  upon  a 
conviction,  according  to  the  right  of  the  case."  The  indictment  in 
this  case  is  entitled  in  the  District  Court  for  the  County  of  Lander, 
which  had  the  authority  to  receive  it.  It  was  found  by  a  Grand 
Jury  impanneled  for  that  county.  The  defendant  is  correctly 
named.  It  is  charged  that  the  offense  was  committed  in  the  County 
of  Lander  and  State  of  Nevada ;  that  it  was  committed  prior  to 
the  finding  of  the  indictment ;  and  the  acts  constituting  the  crime 
are  clearly  and  distinctly  set  out  in  ordinary  and  concise  language, 
and  in  a  manner  so  as  to  make  it  easily  understood ;  of  that  there 
seems  to  be  no  question,  except  so  far  as  has  been  already  men- 
tioned ;  and  finally,  the  whole  is  charged  with  all  the  certainty  pos- 
nble.  Surely,  then,  if  this  section  of  the  Practice  Act  amounts  to 
anything,  the  indictment  is  sufficient,  for  it  fully  meets  all  of  its 
requirements. 

By  the  form  prescribed  in  the  statute,  it  will  be  observed  the  de- 
fendant may  be  charged  in  that  part  of  the  indictment  which  has 
been  quoted  with  the  crime  for  which  he  is  indicted  by  name,  or 
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with  having  committed  a  "  felony  or  misdemeanor,"  as  the  case  may 
be.  When  all  the  facts  constituting  the  crime  are  clearly,  fully  and 
artistically  charged  in  the  body  of  the  indictment,  to  require  the 
statement  in  the  commencement  that  defendant  is  charged  with  a 
"  felony"  or  "  misdemeanor"  would  seem  to  be  entirely  unneces- 
sary. As  no  such  charge  is  necessary  at  common  law,  the  question 
of  whether  the  crime  charged  was  a  felony  or  a  misdemeanor  being 
determined  by  the  facts  stated  and  the  technical  words  employed, 
we  are  not  disposed  to  hold  an  indictment  insufficient  from  which 
that  part  is  entirely  omitted,  or  in  which  it  is  informally  stated. 
Nor  is  the  omission  of  the  word  "necessary,"  in  the  description  of 
the  offense  in  the  body  of  the  indictment,  in  any  way  material.  It 
is  charged  that  the  weapon  was  not  drawn  and  exhibited  in  "  self- 
defense."  This  is  a  broader  and  stronger  negative  than  the  statute 
requires,  for  if  it  was  not  drawn  in  "  self-defense"  it  certainly  was 
not  in  "necessary  self-defense."  The  words  employed  in  the 
indictment  include  those  of  the  statute,  and  are  therefore  sufficient. 
Whilst  it  appears  to  be  the  object  of  the  Criminal  Practice  Act  to 
retain  the  substance  and  all  the  material  allegations  of  the  common 
law  indictment,  it  seems  to  be  no  less  its  object  to  sweep  away  all 
unsubstantial  and  immaterial  requirements. 

It  is  not  necessary  under  our  practice,  as  it  was  at  common  law, 
to  charge  a  statutory  offense  in  the  exact  language  of  the  statute 
defining  it.  Sec.  242  declares  that  any  words  of  the  same  import 
may  be  employed. 

The  judgment  sustaining  the  demurrer  is  reversed. 
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STATE    OF    NEVADA,  Appellant,  v.  H.   S.  HERRICK, 

Respondent. 

A  defendant  tried  on  a  criminal  charge  and  found  not  guilty  by  a  jury  cannot  again 
be  put  on  trial  for  the  same  offense. 

This  was  an  appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Hon.  W.  H.  Beatty,  presiding. 

The  defendant,  a  county  oflBcer,  was  indicted  for  purchasing 
county  scrip,  in  violation  of  the  statute  in  that  regard.  On  the 
trial,  the  District  Attorney  oflFered  in  evidence  a  certain  county  war- 
rant, which  he  proposed  to  show  the  defendant  had  purchased  for 
his  own  use  whilst  holding  a  county  oflSce.  The  defendant  objected 
to  any  proof  being  made  in  regard  to  that  scrip  because  it  had  no 
United  States  Revenue  Stamp.  The  Court  below  sustained  the 
objection  that  the  warrant  being  without  a  stamp  was  void,  and 
therefore  the  defendant  committed  no  offense  in  buying  it. 

The  District  Attorney  having  no  other  evidence  to  sustain  the 
indictment,  the  jury  were  directed  to  bring  in  a  verdict  of  acquit- 
tal. The  State  appealed  from  the  judgment,  and  assigned  the 
ruling  on  this  evidence  as  error.  The  whole  argument  turned  on 
the  propriety  of  admitting  or  rejecting  the  evidence  offered.  The 
Court,  however,  did  not  decide  the  point ;  holding  that  where  a 
party  is  found  not  guilty  on  a  sufficient  indictment,  he  cannot  again 
be  put  upon  his  trial,  notwithstanding  errors  may  have  been  com- 
mitted during  the  trial  adverse  to  the  prosecution. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  record  shows  that  the  defendant  was  tried  and  acquitted. 
He  cannot  again  be  tried  for  the  same  offense.  The  appeal  should 
not  therefore  have  been  taken,  and  must  be  dismissed. 

So  ordered. 
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H.  E.   SARGENT,  Appellant,  v.  S.  W.  COLLINS  bt  al., 

Respondents. 

A  party  can  only  b.e  bound  on  a  note  executed  in  a  firm  name  who  is  actually  a 
member  of  the  firm  executing  the  same,  or  has  held  himself  out  as  a  member 
so  as  to  give  the  firm  credit  on  his  responsibility. 

The  fact  that  C.  &  S.  entered  into  a  written  contract  with  F.  &  P.  to  excavate  a  cer- 
tain tunnel,  is  not  conclusive  evidence  that  S.  was  a  member  of  the  association 
known  as  C.  &  Co.,  who  did  actually  prosecute  the  work  on  the  tunnel  C.  & 
Co.  may  have  been  subcontractors  under  C.  &  S. 

Where  the  parties  to  a  suit  agre6  that  a  deposition  may  be  taken  at  a  certain  place, 
during  a  certain  month,  before  T.,  a  notary  public  in  another  State,  the  depo- 
sition certified  by  T.,  made  under  his  official  seal  as  a  notary,  may  be  read  by 
either  party  without  other  proof  that  T.  was  a  notary  when  the  deposition  was 
taken.     The  seal  is  pinma  fade  evidence  of  his  official  character. 

When  C.  &  S.  contracted  with  F.  &  P.  by  written  contract  to  run  a  certain  tunnel, 
it  was  not  contradicting  the  writing  to  show  in  a  controversy  with  an  employer 
of  C.  &  Co.  that  C,  in  conjunction  with  G.,  M.  &  P.,  partners,  doing  business 
under  the  firm  name  of  C.  &  Co.,  did  actually  prosecute  the  work,  and  that  SL 
had  no  concern  or  participation  therein. 

Per  Johnson,  J.,  disseniinff. — When  parties  to  a  suit  agree  that  the  deposition  of  a 
witness  may  be  taken  at  a  certain  place  (out  of  the  State)  on  the  day  of  a  cer- 
tain month,  before  F.  J.  T.,  a  notary  public,  the  deposition  cannot  be  read  with- 
out proof,  (beyond  his  own  certificate)  that  F.  J.  T.  was  a  notary  when  the 
deposition  was  taken.  His  seal  in  such  case  is  not  evidence  of  his  official  char< 
acter. 

If  the  agreement  admits  T.  was  a  notary  when  entered  into,  it  does  not  admit  that 
he  would  continue  to  be  a  notary  until  the  taking  of  the  deposition. 

Although  parties  may  agree  that  a  private  individual  may  take  depositions,  still,  if 
they  consent  that  a  certain  person  holding  office  may  as  such  officer  take  a 
deposition,  it  cannot  be  held  that  they  consented  he  might  take  it  as  a  private 
individual. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
County  of  Lyon,  Hon.  Wm.  Haydon,  presiding. 

WeUs  ^  Kennedy,  for  Appellant,  made  the  following  assignment 
of  errors  : 

1st.  The  Court  erred  in  overruling  plaintifiF's  demurrer  to  defend- 
ant N.  P.  Sheldon's  answer. 

2d.  The  Court  erred  in  allowing  the  deposition  of  S.  W.  Collins 
to  be  read  as  evidence  on  the  trial  of  said  cause. 
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3d.  The  Court  erred  in  permitting  the  defendant  Sheldon  to  tes- 
tify that  he  was  not  a  member  of  the  firm  of  Collins  &  Co.,  such 
evidence  tending  to  vary,  contradict  and  destroy  his  own  written 
contract  in  evidence  herein. 

4ih.  The  Court  erred  in  overruling  plaintiff's  motion  for  a  new 
trial. 

Robert  M.  Clarke  ^  W.  M.  Gates,  for  Respondents. 

S.  W.  Collins  &  Co.  is  alleged  in  the  complaint  to  consist  of 
Collins,  Sheldon,  Gross,  Martin,  Breed  and  Chase.  The  only  issue 
in  the  case  is :  Was  N.  P.  Sheldon  a  member  of  that  firm,  or  did  he 
hold  himself  out  to  the  plaintiff  as  such  ? 

The  record,  under  the  most  favorable  view  for  the  appellant, 
shows  a  conflict  as  to  whether  he  was  or  not  a  partner.  There 
being  a  conflict  of  evidence,  this  Court  will  not  reverse  the  case. 

The  record  does  not  even  show  it  contains  all  the  evidence  on 
this  point,  therefore  this  Court  cannot  reverse  the  case.  (See 
State  v.  Bonds,  2  Nev.  265.) 

The  weight  of  evidence  shows  he  never  held  himself  out  as  a 
partner. 

The  fact  that  Collins  &  Sheldon  entered  into  a  contract  with 
Fitch  &  Peck  to  run  a  tunnel,  is  not  conclusive  evidence  that  Shel- 
don was  a  partner  with  Collins,  Gross,  Breed  and  Chase  in  hiring 
laborers  and  excavating  the  tunnel.  Nor  is  there  any  rule  of  law 
which  would  prevent  Sheldon,  when  sued  with  Collins,  Gross,  Breed 
and  Chase  on  a  contract  made  in  the  name  of  S.  W.  Collins  &  Co., 
from  showing  he  was  not  a  member  of  that  firm,  although  Collins  & 
Sheldon  may  have  contracted  at  one  time  to  do  the  work  which  was 
subsequently  executed  by  S.  W.  Collins  &  Co.  The  fact  that  Col- 
lins &  Sheldon  once  entered  into  a  contract  with  Fitch  &  Peck, 
does  not  prove  that  subsequently  Collins,  Sheldon  and  three  others 
entered  into  a  contract  with  Sargent,  the  plaintiff  in  this  action 
Nor  is  there  any  rule  of  law  precluding  Sheldon  from  proving  he 
did  not  enter  into  the  latter  contract  because  he  had  entered  into 
the  former.  Sheldon  may  at  a  date  subsequent  to  his  contract 
with  Fitch  &  Peck  have  turned  over  the  whole  contract  to  Collins. 
In  such  case,  whilst  still  responsible  to  Fitch  &  Peck,  he  would  not 
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be  liable  for  services  of  persons  employed  by  Collins  himself,  or 
he  and  other  associates  taken  into  the  operation. 

Even  if  there  was  a  partnership  between  Collins  and  Sheldon,  it 
was  for  mining  purposes,  and  Collins  could  not  bind  Sheldon  by 
note.     (^Skillman  v.  Lachman,  33  Cal.  198.) 

The  facts  of  the  case  appear  suflSciently  in  the  opinions  of  flie 
Court  and  the  statement  of  counsel. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  plaintiff  brings  this  action  against  the  defendants  Sheldon, 
S.  W.  Collins  and  four  others,  to  recover  the  sum  of  fourteen 
hundred  and  thirty-eight  dollars  alleged  to  be  due  on  a  certain 
promissory  note  signed  "  S.  W.  Collins  &  Co.,"  and  bearing  date 
May  23d,  a.d.  1864.  It  is  alleged  in  the  complaint  that  the 
defendants  were  partners,  doing  business  under  the  firm  name  and 
style  of  S.  W.  Collins  &  Co.,  and  that  whilst  so  doing  business 
they  executed  and  delivered  to  the  plaintiff  the  promissory  note 
sued  on.  The  summons  was  served  only  on  Sheldon,  and  he  alone 
answers  the  complaint.  He  denies  that  he  was  ever  a  member  of 
the  firm  of  Collins  &  Co.,  that  he  executed  the  note  sued  on,  or 
that  he  is  in  any  way  liable  upon  it.  To  the  answer,  which  fully 
and  completely  put  in  issue  the  liability  of  Sheldon,  the  plaintiff 
interposed  a  general  demurrer,  which  was  very  properly  overruled 
by  the  Court  below,  and  the  case  proceeded  to  trial  upon  the  com- 
plaint and  answer.  To  establish  the  partnership  between  Sheldon 
and  the  other  defendants,  the  plaintiff  introduced  in  evidence  two 
written  contracts,  entered  into  on  the  twentieth  day  of  May,  a.d. 
1861,  between  Henry  S.  Fitch  and  A.  Peck,  parties  of  the  first 
part,  and  S.  W.  Collins  and  N.  P.  Sheldon,  parties  of  the  second 
part,  by  which,  in  consideration  of  some  mining  ground  to  be  con- 
veyed to  them,  Sheldon  &  ColUns  agreed  to  run  or  construct  a 
tunnel  for  the  purpose  of  prospecting  certain  mining  ground  owned 
by  the  parties  of  the  first  part.  Besides  these  contracts,  the  only 
testimony  which  appears  to  have  been  introduced  by  the  plaintiff  is 
related  in  the  record  as  follows : 

"  Henry  S.  Fitch  testified  that  Collins  &  Co.  commenced  work 
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on  the  mines  about  ten  days  after  the  contracts  were  signed,  and 
continued  such  work  more  or  less  until  1864  or  1866.  Plaintiff 
was  employed  by  Collins  &  Co.  in  a.d.  1862  to  work  on  the  tunnel, 
and  plaintiff's  wife  was  also  employed  in  cooking  for  the  hands  at 
work  for  Collins  &;  Co.  Saw  defendant  Sheldon  at  the  work  about 
three  times  in  the  fall  of  1863 ;  never  heard  him  give  orders  about 
the  work." 

Plaintiff  Sargent :  "  I  worked  for  Sheldon  k  Collins ;  Sheldon 
told  me  to  get  a  stove  at  Kelley,  Mott  &  Co.'s,  which  I  did ;  Shel- 
don said  that  Collins  would  do  all  the  business,  and  that  whatever 
Collins  did,  he  (Sheldon)  would  agree  to." 

A.  L.  Collins :  "  I  was  foreman  of  the  mine,  and  saw  the  con- 
tract in  Sheldon's  office  the  day  it  was  executed ;  Collins,  Oross 
and  Martin  gave  me  orders  about  the  work ;  Sheldon  never  gave 
me  orders." 

Bartholomew  Canty :  "  I  worked  at  the  mine  in  May,  1861 ; 
Sheldon  paid  me  four  or  five  dollars  for  work  done  on  the  mine ; 
saw  Sheldon  at  the  mine  once  or  twice  ;  he  never  gave  me  orders ; 
Collins  did." 

This  appears  to  be  all  the  evidence  introduced  by  the  plaintiff 
with  respect  to  the  partnership  or  the  liability  of  the  defendant 
Sheldon. 

For  the  defense,  Sheldon  himself  testifies  that  he  was  not  a 
member  of  the  firm  of  Collins  &  Co. ;  that  he  informed  the  plaintiff 
at  the  time  he  commenced  work  for  Collins  &  Co.  that  he  would 
not  be  responsible  for  any  debts  contracted  by  that  firm  ;  that  he 
gave  Canty  the  four  dollars  alluded  to  as  a  matter  of  accommoda- 
tion, and  not  to  pay  for  work  on  the  mine  ;  so  with  respect  to  the 
order  given  to  the  plaintiff  for  the  stove. 

S.  W.  Collins  testified  that  the  firm  of  Collins  &  Co.  consisted  of 
E.  S.  Gross,  Minor  S.  Martin,  Philip  Richardson  and  himself ;  that 
Sheldon  was  not  a  member  of  the  firm,  and  that  he  was  in  no  way 
liable  or  responsible  for  its  debts  or  the  promissory  note  sued  on ; 
that  he,  Collins,  signed  the  note  on  behalf  of  the  firm  of  Collins  & 
Co.  This  is  the  case  as  made  out  by  the  evidence  presented  to  this 
Court.  The  testimony  is  very  meagre  and  probably  very  incom- 
pletely reported ;  but  we  can  only  act  upon  what  is  before  us,  and 
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there  appears  to  be  nothing  in  the  record  to  justify  a  reversal  of 
the  judgment.  To  make  the  defendant  Sheldon  liable  on  this  note, 
it  was  indispensably  necessary  to  prove  either  that  he  was  in  fact  a 
member  of  the  firm  of  Collins  &  Co.,  or  that  he  induced  others  to 
believe  he  was  a  partner,  thereby  giving  credit  to  the  firm  and 
inducing  third  persons  to  deal  with  it  accordingly. 

If  he  were  in  fact  a  partner,  and  the  copartnership  were  created 
for  a  purpose  which  would  make  it  proper  for  each  member  of  the 
firm  to  bind  it  by  the  execution  of  a  promissory  note,  there  would 
be  no  doubt  of  his  liability  in  this  action. 

Whether  Sheldon  was  a  member  of  the  firm,  or  whether  he  held 
himself  out  as  such  to  the  public,  are  facts  not  by  any  means  estab- 
lished by  the  evidence  as  it  is  brought  before  us. 

It  is  claimed  by  counsel  for  the  appellant,  that  the  contracts 
between  Peck  &  Fitch  and  Sheldon  &  Collins,  already  referred  to, 
created  a  partnership  between  the  last  two  persons.  They  are 
doubtless  joint  contractors;  but  the  contracts  do  not  certainly 
develop  a  single  feature  of  partnership  between  them.  A  partner- 
ship is  defined  to  be  a  contract  between  two  or  more  persons,  by 
which  they  join  in  common  either  their  whole  substance  or  a  part 
of  it,  or  unite  in  carrying  on  some  commerce  or  some  work  or  some 
other  business,  that  they  may  share  among  them  all  the  profit  or 
loss  which  they  may  have  by  the  joint  stock  they  have  put  into 
partnership.  Do  the  contracts  referred  to  show  any  engagement 
between  Collins  and  Sheldon  by  which  they  mutually  bound  them- 
selves to  run  the  tunnel  for  Peck  &  Fitch,  jointly  sharing  the  profit 
and  loss  ?  Certainly  not.  Though  Collins  and  Sheldon  contract 
jointly  with  Peck  &  Fitch  to  do  certain  work,  that  creates  no  con- 
tract between  Collins  and  Sheldon  by  which  they  are  mutually  bound 
to  each  other  to  do  such  work  on  their  joint  contract.  Notwith- 
standing the  contract,  each  might  do  his  own  proportion  of  the  work 
himself,  furnish  his  own  implements,  or  tools,  and  pay  his  own 
expenses,  or  might  employ  others  to  do  his  proportion  of  the  work 
at  his  own  expense.  In  such  case  there  would  be  no  such  mutual 
obligations,  liabilities  or  interest  between  them  as  to  create  a  part- 
nership. To  create  a  partnership,  there  must  be  a  contract,  either 
expressed  or  implied,  between  the  parties  composing  it,  by  which 
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they  join  in  some  common  enterprise,  and  share  among  each  other 
the  profit  or  loss.  The  mere  fact  of  their  joining  in  the  contracts 
between  themselves  and  Peck  &  Fitch,  no  more  created  a  partner- 
ship between  them  than  the  joint  execution  of  a  promissory  note 
would  create  such  relation.  But  should  a  partnership  between 
Sheldon  and  Collins  be  conceded  as  having  been  created  by  the  con- 
tracts, the  plaintiff's  case  would  not  be  strengthened  in  the  slightest 
degree,  because  it  is  incontestably  established  that  Collins  &  Co. 
was  another  partnership  entirely,  composed  of  S.  W.  Collins,  E.  S. 
Gross,  Minor  S.  Martin,  and  Philip  Richardson — ^not  one  of  whom, 
except  Collins,  is  mentioned  in  the  contracts  with  Peck  &  Fitch — 
and  there  is  not  a  word  of  evidence  in  the  record  tending  to  prove 
that  Sheldon  ever  entered  into  a  contract  of  partnership  with  these 
parties ;  but  on  the  contrary,  S.  W.  Collins  swears  directly  that  he 
was  not  a  member  of  the  firm  of  Collins  &  Co.,  and  so  he  swears 
himself.  If,  therefore,  it  be  admitted  that  the  contracts  for  running 
the  tunnel  created  a  partnership  between  Collins  and  Sheldon,  it 
will  not  certainly  be  claimed  that  it  also  made  Sheldon  a  partner 
with  three  other  persons  not  mentioned  in  those  contracts.  It 
appears  that  Collins  &  Co.  were  engaged  in  prosecuting  the  work 
which  Sheldon  and  Collins  had  contracted  to  perform,  but  Collins 
&  Co.  may  have  been  employed  by  Sheldon  and  Collins  as  subcon- 
tractors to  run  the  tunnel,  and  indeed  such  seems  to  have  been  the 
fact.  Sheldon  not  being  in  fact  a  member  of  that  firm  which 
executed  the  note  sued  on,  is  not  liable  on  its  contracts,  unless  he 
held  himself  out  to  the  public  as  a  member,  and  thereby  induced 
third  persons  to  deal  with  it.  That  he  did  so  is  not  by  any  means 
established  by  the  evidence.  The  payment  of  four  dollars  to  Canty^ 
the  order  for  a  stove  given  to  the  plaintiff,  and  the  remark  which 
the  plaintiff  says  was  made  to  him,  i.  e.,  that  Collins  would  do  all 
the  business  and  he  (Sheldon)  would  agree  to  what  was  so  done, 
are  the  only  facts  in  the  whole  record  tending  to  establish  anything 
of  the  kind.  They  may  tend  to  show  that  Sheldon  held  himself  out 
as  a  partner  in  the  firm  of  Collins  &  Co. ;  but  he,  in  his  testimony, 
denies  having  told  the  plaintiff  that  he  would  be  responsible  for 
what  Collins  did.  On  the  contrary,  he  swears  that  ho  told  plaintiff 
he  had  no  interest  in  the  mine,  and  would  not  be  responsible  for 
18 
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the  debts  of  Collins  &  Co.  The  plaintiff's  evidence,  even  uncon- 
tradicted, would  hardly  be  suflScient  to  establish  Sheldon's  liability 
on  the  note  ;  much  less  when  explained  away  and  contradicted  by 
defendant  Sheldon,  in  his  testimony.  In  view  of  the  weakness  of 
the  plaintiff's  case,  as  made  out  by  the  evidence  and  the  conflict 
in  the  testimony,  this  Court  cannot  reverse  the  order  of  the  lower 
Court  refusing  a  new  trial. 

In  the  bill  of  exceptions  presented  to  this  Court,  the  appellant 
complains  of  two  rulings  made  by  the  Court  below  during  the  pro- 
gress of  the  trial,  and  assigns  them  as  error,  each  of  which  will  be 
adverted  to  in  their  regular  order.  And  first,  it  is  claimed  that 
the  Court  erred  in  allowing  the  defendant  to  read  the  deposition  of 
S.  W.  Collins,  counsel  giving  as  a  reason  why  it  should  not  be 
placed  in  evidence  that  it  was  not  taken  by  any  person  having  the 
authority  to  take  depositions.  It  seems,  the  deposition  was  taken 
in  accordance  with  the  following  stipulation  entered  into  between 
the  counsel  for  the  respective  parties : 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the  parties, 
plaintiff  and  defendants  in  this  action,  that  the  deposition  of  the 
defendant,  S.  W.  Collins,  be  taken  at  the  City  of  San  Francisco, 
State  of  California,  before  F.  J.  Thibault,  Notary  Public,  on  the 
day  of  November,  a.d.  1866,  and  hereby  waive  all  prelim- 
inary notice,  commission  and  other  forms.  The  deposition  to  be 
used  by  either  party  on  the  trial." 

F.  J.  Thibault,  over  his  signature  and  official  seal,  certifies  that 
the  witness  appeared  before  him  in  his  office  in  San  Francisco,  on 
the  eighth  day  of  November,  and  made  answers  to  the  interroga- 
tories propounded  by  the  attorneys  for  the  respective  parties,  which 
answers  were  properly  returned  to  the  Court  where  the  action  was 
pending. 

ITie  objection  would  have  possessed  more  merit  if  counsel  had 
not  in  the  stipulation  acknowledged  Thibault  to  be  a  Notary  Public, 
and  had  not  agreed  that  he  should  take  the  deposition. 

Were  it  not  for  the  stipulation,  plaintiff's  counsel  might  perhaps 
have  required  further  proofs  of  Thibault's  authority  to  take  the 
deposition,  but  the  acknowledgment  of  his  official  character  in  the 
stipulation,  and  the  agreement  that  the  deposition  should  be  taken 
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before  him,  rendered  any  further  proof  of  his  authority  unnecessary. 
It  is  not  denied  by  counsel  that  it  was-  taken  by  the  very  person 
agreed  upon.  Hence,  to  require  further  proof  of  his  authority  or 
official  character  would  be  superfluous ;  and  indeed,  the  stipulation 
would  efiectually  estop  the  parties  to  it  from  denying  such  authority. 
Even  if  Thibault  were  not  a  Notary  Public,  or  an  officer  usually 
authorized  to  take  depositions,  yet  the  parties,  having  agreed  that  he 
should  do  so,  should  not  be  permitted  to  come  into  Court  and  at 
the  last  moment  interpose  the  objection  that  he  had  no  authority  to 
do  the  act  which  the  parties  agreed  he  should  do.  Their  stipula- 
tion is  all  the  authority  necessary  in  such  a  case ;  the  deposition 
was  therefore  properly  admitted. 

How  the  proof  that  Sheldon  was  not  a  member  of  the  firm  of 
Collins  &  Co.  tended  to  contradict  or  vary  the  written  contracts 
between  Fitch  &  Peck  and  Collins  and  Sheldon,  it  is  impossible  to 
understand.  Those  contracts  certainly,  do  not  mention  the  firm  of 
Collins  &  Co.,  and  there  is  not  a  syllable  in  them  tending  to  show 
that  Sheldon  was  a  member  of  that  copartnership.  To  prove 
that  he  was  not  would  not  then,  it  seems,  vary  or  contradict  the 
written  instruments.  This  objection  to  the  testimony  of  S.  W. 
Collins  was  also  utterly  untenable. 

Judgment  affirmed. 

Dissenting  opinion  by  Johnson,  J. 

The  foregoing  opinion  expresses  my  views  of  the  law  of  this  case, 
except  in  regard  to  the  admission  of  Collins'  deposition  as  evidence. 
Opposed  to  the  views  of  a  majority  of  the  Court  on  this  point,  I 
think  that  the  Court  below  should  have  excluded  the  deposition  on 
one  of  the  grounds  of  objection  interposed  by  plaintiff" 's  counsel : 
"  That  the  official  character  which  Thibault  represented  in  taking 
the  deposition  was  not  properly  authenticated."  The  recitals  con- 
tained in  his  own  certificate,  the  name  and  notarial  seal  appended 
to  the  deposition,  is,  as  I  conceive,  the  only  evidence  we  have  that 
he  was  by  proper  authority  acting  as  a  Notary  Public  when  he  per- 
formed this  service.  These  of  themselves  were  clearly  insufficient 
for  such  a  purpose ;  and  unless  it  be,  as  claimed  by  respondent's 
counsel,  and  held  by  the  other  members  of  the  Court,  that  the  stip- 
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ulation  between  the  counsel  dispenses  with  the  necessity  of  such 
proof,  or  that  such  stipulation  affords  presumptive  evidence  that  he 
was  such  Notary  at  the  time  stated,  there  can  be  no  pretense  of 
justification  in  allowing  the  deposition  to  be  used  as  evidence. 
Therefore,  the  only  question  to  be  determined  is  the  legal  effect  of 
the  stipulation. 

Let  us  first  examine  the  statutory  provisions  bearing  upon  this 
matter.  I  shall  refer  only  to  such  portions  of  the  chapter  as  more 
directly  affect  this  question. 

Chapter  VI,  Laws  of  1861,  page  380,  defines  the  authority  and 
mode  to  be  pursued  in  the  taking  of  depositions  without  the  State 
and  to  be  used  in  our  Courts. 

Sec.  380  provides :  ^'  That  such  deposition  shall  be  taken  upon  a 
commission  issued  from  the  Court  under  its  seal,  upon  an  order  of 
the  Court  or  Judge,  upon  five  days'  notice."  The  commission  shall 
be  issued  to  a  person  agreed  upon  by  the  parties ;  or,  if  they  do  not 
agree,  it  shall  be  issued  to  any  Jtidge  or  Justice  of  Ike  Peace  selected 
by  the  officer  granting  the  same,  or  to  a  Commismner  of  Deeds 
appointed  by  the  Governor." 

Sec.  381  provides  the  manner  of  preparing  and  settling  interroga- 
tories, and  '^  that  the  interrogatories  shall  be  annexed  to  the  com- 
mission ;"  also, "  by  agreement  of  parties  the  examination  of  witnesses 
may  be  had  without  interrogatories." 

Sec.  282.  "  The  commission  shall  authorize  the  commissioner  to 
administer  an  oath,  and  to  take  his  deposition  in  answer  to  the  Court." 
In  this  instance  a  commission  did  not  issue,  but  no  objection  to  the 
deposition  was  made  on  this  specific  ground ;  and  therefore  I  shall 
not  consider  at  this  time  the  effect  of  the  omission,  except  so  far  as 
it  may  be  necessarily  involved  in  passing  upon  the  question  contained 
in  this  stipulation  of  counsel. 

The  stipulation  reads  as  follows: 

"  It  is  hereby  stipulated  and  agreed  by  and  between  the  parties, 
plaintiff  and  defendants  in  this  action,  that  the  deposition  of  defend- 
ant S.  W.  Collins  be  taken  at  the  City  of  San  Francisco,  in  the 
State  of  California,  before  F.  J.  Thibault,  Notary  Public,  on  the  — 
day  of  November,  1866,  waiving  hereby  all  preliminary  notice, 
commission,  and  other  forms.  This  deposition  to  be  used  by  either 
party  on  said  trial." 
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Now,  in  considering  the  effect,  meaning,  and  scope  of  this  stipu- 
lation, we  must  not  depart  from  certain  well-defined  and  established 
rules  applicable  in  such  case.  The  mode  of  taking  testimony  by 
deposition  is  in  derogation  of  the  common  law,  and  statutes  which 
authorize  such  a  proceeding  and  prescribe  rules  governing  it  must 
be  strictly  construed ;  and  with  equal  strictness  must  be  interpreted 
any  agreement  of  parties  which  waives  or  varies  any  of  these  statu- 
tory requisites. 

What  then  is  the  legal  effect  of  this  stipulation  ?  First :  it  is 
agreed  that  the  deposition,  no  day  certain  being  named,  may  be 
taken  in  San  Francisco,  California,  on  any  day  in  the  month  of  No- 
vember, 1866 ;  and  second,  that  although  our  statutes  do  not  of 
themselves  authorize  a  foreign  notary  to  take  a  deposition,  yet  in 
this  case  the  parties  consent  that  F.  J.  Thibault,  Notary  Public, 
may  perform  this  service.  Furthermore,  the  parties  waive  certain 
acts  which  otherwise  would  be  essential  to  the  validity  of  the  depo- 
sition. These  are :  first,  the  five  days'  notice  of  application  for 
the  commission ;  second,  the  issuance  of  the  commission,  includ- 
ing necessarily  every  matter  proper  to  be  inserted  in  such  commis- 
sion; and  third,  the  form  of  the  interrogatories.  Certain  it  is 
that  plaintiff's  counsel  have  not  expressly  or  directly  consented  that 
such  deposition  may  be  used  on  the  trial  without  proper  proof  show- 
ing that  Thibault  was  duly  acting  as  a  Notary  when  such  deposition 
was  taken. 

Nor,  as  I  interpret  the  agreement  of  the  parties,  is  there  any 
legal  presumption  fairly  deducible  from  the  instrument  that,  on  the 
eighth  of  November,  1866,  Thibault  was  authorized  to  act  in  any 
such  ofiicial  capacity. 

The  learned  Judge  of  the  Court  below  rests  his  decision  of  this 
point  on  these  grounds :  "  By  the  stipulation  of  the  parties  to  take 
the  deposition  of  Collins  '  before  F.  J.  Thibault,  Notary  Public,'  they 
are  estopped  from  denying  that  Thibault  was  a  Notary  Public." 
"According  to  a  strict  construction  of  the  stipulation,  '  F.  J.  Thib- 
ault, Notary  Public,'  is  merely  descripUo  personce^  and  it  is  imma- 
terial whether  he  was  a  Notary  or  not,  so  he  was  the  party  described 
in  the  stipulation,  and  so  signed  himself."  "  Parties  can  stipulate 
to  take  depositions  before  whomsoever  they  please,  and  it  makes  no 
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diflference  whether  thej  are  authorized  or  not."  And  the  same 
learned  Judge  thinks  "  that  the  objection  might  have  had  some  weight 
if  the  stipulation  was  that  the  deposition  should  be  taken  before  anjf 
Notary  Pvhlic  in  and  for  the  City  and  County  of  San  Francisco^^^ 
but  concludes  "  that  in  such  case  it  would  be  doubtful,  as  it  is  agreed 
by  the  stipulation  that  the  deposition  should  be  used  by  either  party 
on  the  trial ;"  and  I  infer  that  these  are  the  only  grounds  upon  which 
respondents'  counsel  rely  in  support  of  the  ruling  of  the  Court 
below  on  this  point,  as  their  briefs  upon  which  they  submitted  the 
appeal  are  silent  respecting  it. 

In  the  first  place,  the  learned  Judge  holds  "  that  by  the  stipula- 
tion the  plaintifiF  is  estopped  from  denying  that  Thibault  was  a  No- 
tary Public,"  and  this,  of  course,  must  refer  to  the  time  when  the 
deposition  was  taken,  to  wit :  the  eighth  of  November,  1866 — the 
stipulation  being  entered  into  on  the  third  of  the  same  month. 

Allow  that  the  parties  did  admit  the  oflicial  character  of  the  per- 
son named,  on  the  third  of  November  ;  why  are  they  estopped  from 
denying,  or  rather  from  compelling,  the  adverse  party  to  show  such 
ofiicial  character  on  the  following  eighth  of  the  month  ?  No  ex- 
pressed words  contained  in  the  stipulation  have  dispensed  with  this 
proof,  nor  can  any  legal  intendment  be  in  favor  of  an  admission  that 
such  oflScial  relation  continues  for  an  unlimited  or  indefinite  time- 
Any  rule  of  construction  governing  an  agreement  of  the  parties,  in 
respect  to  the  official  character  of  a  commissioner  authorized  to  take 
depositions,  would  equally  apply  to  a  regular  commission  issued  by 
judicial  order ;  and  if  the  rule  invoked  by  the  learned  Judge  be 
correct,  it  must  follow  that  in  no  case  would  the  acts  of  the  officer 
named  in  such  commission  require  authentication,  beyond  his  own 
signature,  certificate  and  seal :  a  construction  utterly  opposed  to 
the  universal  practice  of  Courti,  except  where  the  statute,  as  it 
does  not  in  this  State,  makes  the  certificate  and  seal  a  sufficient 
authentication.  The  Judge  further  says :  "  According  to  a  strict 
construction  of  the  stipulation, '  F.  J.  Thibault,  Notary  Public,'  is 
merely  descriptio  personcBj  and  it  is  immaterial  whether  he  was  a 
Notary  or  not,  as  he  was  the  party  described  in  the  stipulation,  and 
so  signed  himself."  "  Parties  can  stipulate  to  take  depositions  be- 
fore whomsoever  they  please,  and  it  makes  no  difilerence  whether 
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they  are  authorized  to  administer  oaths  or  not."  From  this,  it 
would  seem  he  holds  this  to  be  an  agreement  that  Thibault  may  per- 
form this  service  as  a  private  individual  and  not  as  a  Notary  Public. 
As  I  look  upon  this  matter,  such  an  interpretation  is  not  warranted, 
either  by  strict  construction  or  the  most  extended  sense  in  which  it 
can  be  regarded.  It  is  unquestionably  true  that  a  private  individual 
may,  by  consent  of  parties,  take  a  deposition  beyond  the  State ;  but 
such  authority  is  derived  from  the  express  agreement  of  parties  to 
the  action.  But  when  the  authority  is  devolved  upon  a  certain 
named  person  as  an  officer,  and  no  express  authority  given  him  as 
an  individual,  assuredly  he  cannot  for  the  time  being  lay  aside  his 
official  character,  and  legal  effect  be  given  to  his  acts  when  per- 
formed by  him  as  a  private  person.  Such  an  act  must  be  held  as 
wholly  unauthorized  ;  nor  could  the  act  be  considered  differently  in 
a  case  where,  at  the  tkne  the  stipulation  was  made,  the  person 
named  was  exercising  the  duties  of  a  particular  office,  but  when  the 
deposition  was  taken  his  authority  as  an  officer  had  terminated. 
Hence  it  is  that  the  fact,  if  disputed,  must  be  shown ;  that  he  was 
properly  acting  in  the  capacity  he  represents  at  the  time  the  act  is 
done.  For  this  purpose,  as  already  stated,  his  own  certificate  and 
seal  is  not  sufficient. 

There  seems,  in  the  opinion  of  the  Court  below,  some  stress  laid 
on  that  clause  in  the  stipulation  which  provides  "  that  the  deposition 
should  be  used  by  either  party  on  the  trial."  The  learned  Judge 
evidently  overlooked  this  fact,  that  it  was  not  the  itaea  which  might 
be  made  of  a  deposition  taken  in  accordance  with  the  stipulation, 
but  the  point  controverted  was  that,  in  fact,  there  was  no  deposition 
which  could  be  received  as  evidence  in  the  case.  This  was  the 
preliminary  matter  to  be  determined ;  and  the  functions  which  it  was 
to  perform,  if  any,  depended  wholly  on  the  fact  as  to  whether  it 
could  be  at  all  considered  as  evidence  in  the  case. 

The  evidence  contained  in  the  deposition  of  Collins  is  strongly  in 
support  of  the  defense  set  up  in  the  answer,  and  undoubtedly  this 
evidence  exercised  great,  if  not  a  controlling  influence,  in  determin- 
ing the  finding  of  facts. 

Under  these  circumstances,  and  for  the  reasons  expressed  in  this 
opinion,  I  conclude  that  the  Court  below  erred  in  disallowing  plain- 
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tiff's  motion  for  a  new  trial  on  tiie  one  ground  herein  Btated,  and 
therefore  dissent  from  the  judgment  of  my  a^isociates. 

Opinion  by  Lewis,  J.,  Bbatty,  C.  J.,  concurring,  on  petition  for 
rehearing. 

If  the  truth  of  the  geometrical  axiom,  that  ^-  things  which  are 
equal  to  the  same  thing  are  also  equal  to  each  other,"  should  be 
denied,  no  line  of  argument  could  perhaps  be  pursued  which  would 
more  closely  establish  it  than  the  simple  statement  of  the  fact.  So, 
upon  the  question  of  partnership  in  this  case,  that  no  agreement 
between  Collins  and  Sheldon  and  Peck  and  Fitch  could  impose  the 
duties,  liabilities,  and  responsibilities  of  a  partnership  upon  Gross, 
Martin,  and  Richardson,  who  were  utter  strangers  to  such  agree- 
ment, is  almost  a  self-evident  proposition.  We  will  therefore  leave 
that  question  with  the  consideration  which  was  given  to  it  in  tiie 
original  opinion  of  this  Court. 

Upon  the  second  point  made  by  counsel  for  appellant,  we  are 
equally  well  satisfied,  not  only  that  the  conclusion  arrived  at  by  the 
majority  of  the  Court  is  correct,  but  that  it  is  also  supported  by  an ' 
unbroken  current  of  authorities,  and  the  uniform  practice  of  the 
Courts. 

Counsel  complain  that  the  majority  of  the  Court  misconstrued 
the  stipulation  under  which  the  deposition  of  Collins  was  taken,  and 
claim  that  they  did  not  admit  Thibault  to  be  a  Notary  Public,  even 
at  the  time  the  stipulation  was  entered  .into,  much  less  that  he  was 
so  at  the  time  the  deposition  was  taken.  To  us,  nothing  seems 
clearer  than  that  such  admission  is  made  by  the  stipulation. 

But  it  is  a  matter  of  no  consequence,  so  far  as  this  case  is  con- 
cerned, whether  such  construction  be  placed  upon  it  or  not,  for 
the  certificate  under  the  notarial  seal  is  prima  fade  evidence  of 
Thibault's  oflScial  character,  and  further  proof  of  that  fact  could 
only  be  required  after  such  evidence  was  overcome  by  rebutting 
testimony. 

It  does  not  appear  that  appellant  even  attempted  to  prove  that 
Thibault  was  not  a  Notary,  but  simply  objected  to  the  introduction 
of  the  deposition. 

The  certificate  of  an  officer  or  commissioner  taking  a  deposition 
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is  uniformly  received  by  all  Courts  as  prima  facie  evidence  of  his 
official  character.  No  inile  of  law  is  perhaps  more  familiar  to 
the  profession,  or  more  frequently  recognized  by  the  Courts.  In 
answer,  therefore,  to  the  assertion  that  to  receive  it  as  evidence  of 
the  commissioner's  official  character  "would  be  opposed  to  the 
universal  practice  of  the  Courts,"  we  simply  refer  to  a  few  cases 
where  without  the  authority  of  statute  the  certificate  was  so  received. 
(^Dean  v.  Taggert^  1  A.  K.  Marshall,  172 ;  Clements  v.  Durgin^ 
5  Maine,  9 ;   Bullen  v.  Arnold^  81  Maine,  583 ;   Nesser  v.  Smithy 

'2  C.  C.  C.  R.  31 ;  Price  v.  Morris^  5  McLean,  4 ;  Patapsco  Ins. 

'  Co.  V.  Southgate^  5  Peters,  604 ;  Fowler  v.  Merrill^  11  Howard, 
875 ;  Rugglea  v.  Buckner^  1  Paine,  358.  See  also  1  Greenleaf 
on  Evidence,  Sec.  323 ;  1  Hill,  249.) 

The  seal  of  a  Notary  Public,  says  Mr.  Greenleaf,  "  is  also  judi- 
cially taken  notice  of  by  the  Courts,  he  being  an  officer  recognized 
by  the  whole  commercial  world."  (Greenleaf,  Sec.  6.)  The  seal 
of  the  Notary  is  evidence  of  his  official  character.  (Chitty  on  Bills, 
655.  See  also  Mott  v.  Smithy  16  Cal.  538,  and  cases  there  cited  ; 
Brown  v.  Philadelphia  Bank,  6  Sergeant  &  Rawle,  484.)  This 
is  an  universally  recognized  rule,  when  the  Notary  acts  within  the 
sphere  generally  assigned  to  him  by  the  law.  In  this  case  the 
authority  to  take  the  deposition  is  given  by  the  stipulation  of  the 
parties,  and  qttoad  hoc  such  stipulation  answers  all  the  purposes  of 
a  statute  giving  the  same  authority. 
Rehearing  denied. 

Dissenting  opinion  of  Johnson,  J. 

No  additional  points  are  presented  by  appellant's  counsel  in  their 
petition  for  a  rehearing  in  this  case,  and  after  a  reexamination  of 
the  questions  to  be  reviewed,  I  can  discover  no  sufficient  reason 
why  I  should  not  adhere  to  the  views  expressed  by  me  in  the  former 
dissenting  opinion,  so  far  as  they  may  apply  to  this  appeal. 

The  point  wherein  I  differ  with  the  majority  of  the  Court  is  now 
especially  contained  in  that  portion  of  the  dissenting  opinion  as 
follows :  "  Opposed  to  the  views  of  a  majority  of  the  Court  on  this 
point,  I  think  that  the  Court  below  should  have  excluded  the  depo- 
sition on  one  of  the  grounds  of  objection  interposed  by  plaintiff's 
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counsel — that  the  oflScial  character  which  Thibault  represented  in 
taking  the  deposition  was  not  properly  authenticated.  The  recitals 
contained  in  his  own  certificate,  the  name  and  notarial  seal  ap- 
pended to  the  deposition,  is,  as  I  conceive,  the  only  evidence  we 
have  that  ho  was  by  proper  authority  acting  as  a  Notary  Public 
when  he  performed  this  service.  These  of  themselves  were  clearly 
insuflBcient  for  such  a  purpose."  Furthermore,  "  that  to  receive 
such  certificate,  seal,  and  signature,  without  further  authentication, 
would  be  a  construction  utterly  opposed  to  the  universal  practice  of 
Courts,  except  where  the  statute,  as  it  does  not  in  this  State,  makes* 
the  certificate  and  seal  a  suflicient  authentication." 

Let  us  ascertam  how  far  this  proposition  is  overthrown  by  the 
authorities  cited.  (^Dean  v.  Taggerty  1  A.  K.  Marshall,  172.) 
One  of  the  grounds  of  objection  to  the  deposition  (it  being  taken 
out  of  the  State)  was  "  that  the  persons  before  whom  it  was  taken 
were  not  shown  to  be  Justices  of  the  Peace."  The  Court  says : 
"  We  are  perfectly  satisfied  that  the  certificate  of  the  persons  before 
whom  the  deposition  was  taken  sufiiciently  shows  them  to  be  Jus- 
tices of  the  Peace.  It  does  not,  it  is  true,  expressly  state  them  to 
be  Justices  of  the  Peace,  but  as  by  the  caption  of  the  deposition  it 
purports  to  be  taken  by  persons  to  whom  a  dedimuB  had  been  issued 
for  that  purpose ;  and  as  by  the  dedimus  those  persons  taking  the 
deposition  are  described  to  be  Justices  of  the  Peace,  there  cannot 
be  a  doubt  but  that  these  curcumstances,  under  the  Act  of  this 
county  [evidently  intending  State]  for  that  purpose,  are  sufficient 
to  show  that  the  persons  by  whom  the  deposition  is  certified  to  have 
been  taken  are  Justices  of  the  Peace." 

The  objection  which  was  passed  upon  by  the  Court  in  that  case 
was  not  that  the  certificate  of  the  Justices  officiating  would  be 
insufficient  to  show  their  official  character ;  but  it  would  seem  from 
the  opinion  that  by  the  law  of  that  State  such  certificate  was  made 
sufficient  without  other  proof,  and  the  Court  merely  held  that  the 
absence  of  an  express  averment  showing  the  fact  of  their  official 
character  was  supplied  by  matter  contained  in  the  dedimus  and  the 
caption  of  the  deposition. 

In  5  Maine,  (Greenleaf )  Clement  v.  Durgin^  9,  the  question  waa 
"whether  a  deposition  taken  under  a  commission  by  a  person 
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styling  himself  as  a  Judge  of  the  St.  Lawrence  Court  of  Common 
Pleas,  in  the  State  of  New  York,  which  was  objected  to  by  the 
counsel  for  the  complainant,  could  be  received  without  proof  of  the 
official  character  of  the  Judge."  In  that  State,  by  Chapter  85  of 
the  revised  laws,  prescribing  the  mode  of  taking  depositions.  Sec. 
6,  which  in  this  particular  the  Court  says  "  is  a  reenactment  of  the 
old  law,"  it  is  provided  "  that  all  depositions  taken  out  of  this 
State,  before  any  Justice  of  the  Peace,  public  notary,  or  other  per- 
son legally  empowered  to  take  depositions  in  the  State  or  county 
where  such  deposition  shall  be  taken  and  certified,  may  be  admitted 
as  evidence  in  any  civil  action,  or  rejected  at  the  discretion  of  the 
Court."  The  Court,  in  pursuance  of  this  statute,  adopted  a  rule  to 
the  effect  ^^  that  in  all  cases  of  depositions  taken  out  of  the  State 
without  commission,  it  shall  be  incumbent  on  the  party  producing 
such  deposition  to  prove  that  it  was  taken  and  certified  by  a  person 
legally  empowered  thereto ;"  "  thereby,"  says  the  Court,  "  plainly 
implying  that  no  such  evidence  would  be  required  in  the  case  of 
depositions  taken  under  commission."  And  the  Court  held  that 
under  these  circumstances  the  deposition  was  properly  admitted  in 
evidence. 

In  Bvllen  v.  Arnold^  31  Maine,  683,  there  is  nothing  in  the 
report  of  the  case  showing  whether  the  deposition  was  taken  within 
or  without  the  State.  The  opinion  of  the  Court  was  delivered 
orally,  and  the  statement  of  the  case  is  altogether  too  meagre  to 
entitle  it  to  any  considerable  weight  as  authority  under  any  circum- 
stances. The  decision  of  the  Court  clearly  related  to  the  question 
presented  by  the  facts  before  it ;  and  without  an  understanding  of 
these  facts  it  cannot  properly  be  claimed  as  authority  in  support  of 
the  more  general  proposition.  A  later  case  than  either  of  those 
referred  to,  decided  by  the  Appellate  Court  of  that  State,  furnishes 
m  some  measure  an  explanation  of  the  grounds  of  the  decision  in 
the  case  last  cited. 

In  Palmer  v.  Fogg^  35  Maine,  368,  depositions  purporting  to 
have  been  taken  before  a  Commissioner  in  Wisconsin,  appointed  by 
the  Governor  of  Maine,  were  objected  to  by  defendant's  counsel — 
claiming  '^  that  it  wa^i  incumbent  on  the  plaintiffii  to  prove  that  they 
were  taken  and  certified  by  a  person  legally  empowered,"  etc. 
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The  Court,  in  response,  says :  "  By  the  Revised  Statutes,  Chapter 
134,  such  commissioners  and  their  official  acts  are  placed  upon  the 
same  footing  with  Justices  of  the  Peace  and  their  official  acts 
within  this  State.  Hence,  authentication  aliunde  is  not  required." 
And  cites  in  support  of  its  ruUng  the  case  as  above  (^BuUen  v. 
Arnold').  So  that  it  would  appear  to  have  been  understood  by  the 
Court  that  the  official  act  questioned  in  31  Maine,  583,  was  per- 
formed by  a  magistrate  of  that  State. 

In  1  Hill,  249,  (  Williams  v.  Eldridge)  a  commission  to  take 
the  deposition  of  a  witness  in  Canada  was  issued  by  one  of  the  New 
York  Courts,  directed  to  certain  commissioners  by  name,  one  of 
whom  was  Solomon  Y.  Chesley.  Upon  return  of  the  deposition, 
signed  by  S.  Y.  Chesley,  it  was  objected  to  for  the  reason  "  that  it 
should  have  been  attested  by  his  first  name  at  length."  The  Court 
on  appeal  held  ^^  that  commissioners  under  the  Act  are  qmad  hoe 
officers  of  the  Court.  Their  return  of  evidence  is,  in  effect,  like 
any  office  copy  made  by  the  Clerk  of  the  very  Court  to  which  he 
belongs.  The  Court,  knowing  the  real  name  of  its  officer,  is  every 
day  in  the  habit  of  recognizing  his  signature  as  valid,  though  his 
first  name  be  denoted  only  by  initials."  I  am  at  a  loss  to  discover 
any  analogy  between  the  points  made  in  that  case  and  the  one  be- 
fore us.  Nor  can  I  perceive  wherein  a  single  expression  contained 
in  the  opinion  of  the  learned  Judge  militates  against  the  position 
contended  for  here. 

In  5  Peters,  604,  (^The  Patapsco  Insurance  Co.  v.  SouthgaU 
et  ah)  the  only  point  decided  having  any  bearing  on  this  question 
is  sufficiently  stated  in  the  syllabus  of  the  case  as  reported. 

"  In  the  caption  of  a  deposition,  taken  before  the  Mayor  of  Nor- 
folk, to  be  used  in  a  cause  depending,  and  afterwards  tried  in  the 
Circuit  Court  of  the  United  States  held  in  Baltimore,  the  Mayor 
stated  the  witness  ^  to  be  a  resident  in  Norfolk ;'  and  in  his  certifi- 
cate he  states  that  the  reason  for  taking  the  deposition  is  ^  that  the 
witness  lives  at  a  greater  distance  than  one  hundred  miles  from  the 
place  of  trial,  to  wit :  in  the  borough  of  Norfolk.'  It  was  suffi- 
ciendy  shown  by  the  certificate,  at  \Q2Ai  prima  fade^  that  the  wit- 
ness lived  at  a  greater  distance  than  one  hundred  miles  from  the 
place  of  trial." 
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The  Court  furthermore  says:  "This  was  a  fact  proper  for 
inquiry  by  the  officer  who  took  the  deposition,  and  he  has  certified 
that  such  is  the  residence  of  the  witness."  Also  cites  the  case  of 
Bell  Y,  Morrison^  1  Peters,  356,  as  deciding  "  that  the  certificate 
of  the  magistrate  is  good  evidence  of  the  facts  therein  stated,  so  as 
to  entitle  the  deposition  to  be  read  to  the  jury." 

The  decision  of  the  United  States  Court  in  both  these  cases 
turns  upon  a  construction  given  to  the  Act  of  Congress  of  the 
fourth  of  September,  1789,  chapter  twenty,  under  the  authority  of 
which  the  deposition  purported  to  have  been  taken,  in  reference  to 
which  the  Court  (1  Peters,  855)  says :  "  The  authority  to  take  tes- 
timony in  this  manner,  being  in  derogation  of  the  rules  of  the  com- 
mon law,  has  always  been  construed  strictly,  and  therefore  it  is 
necessary  to  establish  that  all  the  requisites  of  the  law  have  been 
complied  with,  before  such  testimony  is  admissible." 

The  Act  of  Congress  referred  to  provides  "  that  every  person 
deposing  as  aforesaid  shall  be  carefully  examined,  and  cautioned, 
and  sworn  or  affirmed  to  testify  the  whole  truth,  and  shall  subscribe 
the  testimony  by  him  or  her  given,  after  the  same  shall  be  reduced 
to  writing,  which  shall  be  done  only  by  the  magistrate  taking  the 
deposition,  or  by  the  deponent  in  his  presence.  And  the  deposition 
80  taken  shall  be  retained  by  such  magistrate  until  he  deliver  the 
same  with  his  own  hand  into  the  Court  for  which  they  are  taken,  or 
shall,  together  with  a  certificate  of  the  reasons  as  aforesaid  of  their 
being  taken,  and  of  the  notice,  if  any  was  given  to  the  adverse 
party,  be  by  him,  the  said  magistrate,  sealed  up  and  directed  to 
such  Court,  and  remain  under  his  seal  until  opened  in  Court." 

The  Court  then  proceeds :  "  Without  doubt,  the  certificate  of 
the  magistrate  is  good  evidence  of  the  facts  therein  stated,  so  as  to 
entitle  the  deposition  to  be  read  to  the  jury  if  all  the  necessary 
facts  are  there  sufficiently  disclosed.  It  is  not  denied  that  the 
reducing  the  deposition  to  writing  in  the  presence  of  the  magistrate 
is  a  fact  made  material  by  the  statute,  and  that  proof  of  it  is  a 
necessary  preliminary  to  the  right  of  introducing  it  at  the  trial. 
But  it  is  supposed  that  sufficient  may  be  gathered  by  intendment 
from  the  certificate  of  the  magistrate  to  justify  the  presumption  that 
it  was  done.     The  certificate  was  in  these  words :  '  State  of  Ten- 
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nessee,  Dickson  County,  ss.  At  Charlotte,  in  said  county,  on  the 
fourth  day  of  July,  1822,  before  me,  James  M.  Ross,  Justice  of 
the  Peace  and  one  of  the  Judges  of  the  County  Court  of  Dickson 
County,  came  personally  John  Mockbee,  being  about  the  age  of 
fifty-one  years,  and  after  being  carefully  examined,  and  cautioned 
and  sworn  to  testify  the  whole  truth,  did  subscribe  the  foregoing 
and  annexed  deposition,  after  the  same  was  reduced  to  writing  by 
him  in  his  own  proper  hand.'  The  certificate  then  proceeds  to  state 
the  reason  for  taking  the  deposition,  etc.,  in  the  usual  form.  It  is 
remarkable  that  the  certificate  follows  throughout,  with  great  exact- 
ness of  terms,  every  requisition  in  the  statute,  with  the  exception 
as  to  the  deposition  being  reduced  to  writing  in  the  presence  of  the 
magistrate,  and  it  is  scarcely  presumable  that  this  was  accidentally 
omitted.  At  all  events,  every  word  in  the  certificate  may  be  per- 
fectly true,  and  yet  the  deposition  may  not  have  been  reduced  to 
writing  in  the  magistrate's  presence.  If  this  be  so,  then  there 
can  arise  no  just  presumption  in  favor  of  it.  And  we  think,  in  a  case 
of  this  nature,  where  evidence  is  sought  to  be  admitted  contrary  to 
the  rules  of  the  common  law,  something  more  than  a  mere  pre- 
sumption should  exist  that  it  was  rightly  taken.  There  ought  to 
be  direct  proof  that  the  requisitions  of  the  statute  have  been  fully 
complied  with.  We  are  therefore  of  opinion  that  the  deposition 
was  properly  rejected." 

In  11  Howard,  S7o,  Fowler  v.  MerrUl^  the  Court  disposes  of  the 
objection  made  to  a  deposition  on  the  authority  of  these  two  cases, 
and  furthermore  holds  that  a  Probate  Judge  is  a  County  Judge 
within  the  description  of  the  law.  1  Greenleaf  on  Evidence, 
Sec.  823,  is  also  referred  to  as  authority  on  this  point.  I  can- 
not perceive  that  the  text  lays  down  any  broader  rule  than  is  fur- 
nished by  these  three  decisions  of  the  Supreme  Court;  indeed, the 
author's  notes  refer  to  the  case  in  1st  Peters  in  support  of  the  text, 
and  states  the  rules  in  precisely  the  same  language :  '^  That  the 
magistrate's  certificate  will  be  good  evidence  of  all  the  facts 
therein  stated,  so  as  to  entitle  the  deposition  to  be  read,  if  the 
necessary  facts  are  therein  sufficiently  disclosed."  Certainly  there 
is  nothing  in  this  to  authorize  us  to  extend  the  rule  to  other  inci- 
dental facts,  but  which  are  equally  essential  to  the  validity  of  evi- 
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dence  presented  in  such  form :  such  for  instance  as  the  point  now 
being  considered,  of  proving  the  official  character  of  the  Notary 
who  took  this  deposition.  This  preliminary  fact  being  established 
by  proper  proof,  then  the  certificate  of  the  officer  becomes  evidence, 
at  least  prima  facie^  that  the  statutory  requirements  have  been 
observed,  if  the  necessary  facts  are  disclosed  in  the  certificate.  In 
my  judgment  these  authorities  go  no  further. 

The  other  authorities  cited — 2  C.  C.  R.,  5  McLean,  and  1 
Paine — are  not  contained  in  our  libraries,  and  as  io  the  controlling 
facts  upon  which  these  decisions  are  founded,  the  only  knowledge 
we  have  is  such  as  can  be  gathered  from  the  Digest;  and  I  can  see 
nothing  contained  in  the  synopsis  of  such  cases  that  in  any  manner 
distinguishes  them  from  the  rule  already  stated  from  the  Supreme 
Court  decisions. 

Both  in  this  and  the  former  .dissenting  opinion,  in  stating  what  I 
conceived  to  be  the  proper  rule,  I  must  be  understood  as  applying 
it  to  the  facts  shown  in  the  case  now  before  us.  I  do  not  propose  at 
this  time  to  extend  the  inquiry  further,  or  suggest  what  should  be 
held  sufficient  proof  of  authorized  or  official  character  of  the  person 
taking  a  deposition,  if  the  circumstances  were  different.  It 
undoubtedly  has  in  some  instances  been  held,  that  when  a  depo- 
sition has  been  taken  pursuant  to  a  commission  issued  by  judicial 
authority,  the  Court  will  regard  the  certificate  of  the  commissioner 
to  that  effect  as  sufficient  proof  of  identity,  treating  the  act  as  done 
by  an  officer  of  the  Court.  Another  exceptional  case  would  prob- 
ably be,  where  the  party  objecting  was  present  when  the  deposition 
was  taken.  And  the  class  of  exceptions  might  be  further  extended 
to  the  uttermost  limits  which  precedent  has  gone,  and  yet,  as  I 
believe,  in  no  respect  conffict  with  the  rule  insisted  upon  in  this 
instance. 

The  statute  in  force  in  this  State  regulating  the  manner  of  taking 
depositions  out  of  the  State  provides  but  the  one  method,  to  wit : 
the  issuance  of  a  commission  by  the  authority  of  the  Court  or  a 
Judge.  A  Notary  is  not  one  of  the  officers  named  to  which  a 
commission  can  be  issued,  although  the  parties  may  agree  upon 
the  person  to  whom  it  may  be  issued ;  and  giving  to  the  foregoing 
decisions  all  the  force  which  is  claimed  for  them,  it  would  simply 
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amount  to  this,  that  if  a  commission  had  been  issued  bj  proper 
authority  to  take  the  deposition  of  Collins,  the  person  so  agreed 
upon  as  commissioner,  or  otherwise,  the  officer  designated  in  the 
commission  might  by  his  own  certificate  authenticate  his  official 
action.     Such  a  case  is  not  before  us. 

It  is  not  necessary  to  again  refer  to  the  terms  of  the  agreement 
made  by  counsel.  It  is  shown  that  no  commission  was  issued,  and 
the  officer  who  took  the  deposition  is  not  empowered  so  to  do  by 
our  statute,  and  therefore,  according  to  my  understandmg,  it  falls 
not  within  either  the  letter  or  spirit  of  any  rule  which  is  recognized 
by  any  of  the  foregoing  authorities. 

Let  us  briefly  refer  to  some  other  decisions  affecting  tlus  question, 
afber  having  considered  the  statutory  provisions  bearing  upon  it. 
The  officers  who  are  authorized  by  our  laws  to  take  depositions  out 
of  the  State  are  "  Judges,  Justices  of  the  Peace,  and  Commissioners 
of  Deeds  appomted  by  the  Governor  of  this  State."  We  have  no 
statute  which  makes  a  certificate  under  the  signature  and  seal, 
or  either,  of  a  Judge  or  Justice,  in  such  a  proceeding,  sufficient 
authentication  of  official  character ;  but  on  the  contrary,  the  law 
does  provide  that  an  official  act  performed  by  a  Commissioner  of 
Deeds  may  be  shown  by  the  certificate  and  seal  of  such  Commis- 
sioner.    (Acts  1864-5, 130  ;  Territorial  Acts,  1864,  47.) 

Under  the  authority  of  Clement  v.  Durgin^  5  Maine,  9,  before 
cited,  the  signature  and  seal  of  any  officer  except  a  Commissioner 
of  Deeds  would  be  rejected  as  even  prima  fade  proof  of  their 
official  character ;  the  statute  here,  like  a  rule  of  court  in  Maine, 
having  confined  such  mode  of  authentication  to  a  specified  class 
of  officers. 

The  Revised  Statutes  of  Connecticut,  p.  89,  Sec.  115,  provides 
that  "  depositions  may  be  taken  in  any  other  State  or  county  by  a 
Notary  Public,  Commissioner  appointed  by  the  Governor  of  this 
State,  or  any  magistrate  having  power  to  administer  oaths,  and  the 
witness  *  *  *  shall  subscribe  his  deposition  and  make  oath  to  it 
before  such  authority,  who  shall  attest  the  same,  and  certify  that 
the  adverse  party  or  his  agent  was  present,  (if  so)  or  that  he  was 
notified ;  and  shall  also  certify  the  reason  of  taking  such  deposition. 
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shall  seal  it  up,  direct  it  to  the  Court  where  it  is  to  be  used,  and 
deliver  it  if  desired  to  the  party  at  whose  request  it  was  taken." 

The  reference  notes  to  this  section  cite  Thompson  v.  Stewart^  3 
Conn.  R.  171,  wherein  a  deposition  taken  in  another  State  was 
accompanied  by  a  certificate  of  the  County  Clerk,  authenticated 
under  the  seal  of  the  county  that  such  person  was  a  Justice  of  the 
Peace,  was  held  sufficient. 

In  Allen  v.  Perkins,  17  Pickering,  369,  objections  were  made 
to  a  deposition  taken  before  Searle,  a  Justice  of  the  Peace  in  Rhode 
Island,  unless  the  fact  that  Searle  was  at  the  time  a  Justice  of  the 
Peace  should  be  proved  by  the  record  of  his  appointment  and 
qualification.  But  it  was  ruled  that  "  it  might  be  proved  by  evi- 
dence that  he  was  at  the  time  acting  in  the  capacity,  and  in  fact 
exercising  the  office  of  Justice  of  the  Peace."  The  Court  say : 
"  Here  it  was  proved  to  the  satisfaction  of  the  Court,  that  the 
Justice  taking  the  deposition  was  an  acting  Justice  of  the  Peace. 
This  kind  of  proof  has  always  been  held  good  prima  facie  evi- 
dence of  the  appointment  and  qualification  of  a  magistrate  so  as  to 
authorize  him  to  take  depositions."  In  this  case  the  deposition 
appears  to  have  been  taken  without  a  commission — merely  upon 
notice.  In  Adams  v.  Graves,  18  Pick.  355,  it  was  held  "  that  by 
a  rule  of  court  where  a  deposition  is  taken  under  a  commission 
directed  to  any  Justice,  etc.,  the  certificate  of  execution  on  the 
return  of  such  commission  by  a  person  professing  to  act  as  such 
magbtrate  shall  be  prima  fade  evidence  of  his  official  character, 
and  the  burden  of  proof  shall  lie  on  the  objecting  party." 

The  inference  to  be  derived  from  these  decisions  is,  that  the 
statutes  of  that  State  were  silent  in  respect  to  the  authentication 
necessary  in  such  cases,  and  the  Court  by  rule  supplied  the  omission 
in  part  by  providing  that  when  a  deposition  was  taken  in  conformity 
with  a  commission,  the  certificate  of  the  magistrate  was  to  be 
deemed  prima  facie  evidence  of  his  official  character ;  whereas 
proof  aliunde  such  certificate  was  requisite  when  the  deposition  was 
taken  merely  upon  notice. 

In  New  Hampshire,  (see  Shepherd  v.  Thompson,  4  N.  H.  215) 
it  seems  the  Court  by  rule  prescribed  that  "  the  Clerk  of  the  Court 
in  the  county  where  the  action  is  pending  may  issue  a  commission 
19 
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to  take  depositions  in  the  vacation,  which  commission  shall  be 
directed  to  any  Justice  of  the  Peace,  Notary  Public,  or  other  officer 
legally  empowered  to  take  depositions  or  affidavits  in  the  State  or 
County  where  the  deposition  is  to  be  taken." 

A  deposition  taken  in  New  York,  by  commission,  under  the 
aforesaid  rule,  was  objected  to  because  ^^  it  did  not  appear  that  the 
person  who  took  the  deposition  had  any  authority  to  take  deposi- 
tions, or  that  he  was  a  Justice  of  the  Peace  or  Notary  Public." 
The  Court  said :  "  We  think  this  objection  is  well  founded.  It  has 
always  been  the  uniform  practice  of  the  Court  to  require  evidence 
that  the  person  who  took  the  deposition  was  duly  qualified,  whether 
it  were  taken  under  our  statute  or  under  a  commission.  Slight 
evidence  has  often  been  deemed  sufficient,  but  no  deposition  taken 
abroad  has  ever  been  received,  unless  by  consent  of  the  opposite 
party,  without  such  proof." 

The  same  Court  (opinion  by  Parker,  J.)  in  JDunlap  v.  Waldoy  6 
N.  H.  450,  had  further  occasion  to  consider  the  question  as  to  the 
measure  of  evidence  necessary  to  show  the  official  character  of  the 
officer  taking  a  deposition  in  another  State.  A  deposition  was 
taken  before  a  Justice  of  the  Peace  in  Madison  County,  New  York, 
and  to  show  that  "  Chapman,  before  whom  it  was  taken,  was  a  Jus- 
tice," a  certificate  was  offered,  purporting  to  be  "  signed  by  the 
Clerk  of  said  Madison  County,  and  to  have  the  seal  of  the  county 
affixed  to  it ;  that  Chapman  was,  at  the  time  of  taking  said  deposi- 
tion, one  of  the  Justices  of  the  Peace  for  said  county,  duly  elected 
and  qualified ;  and  that  the  Clerk  was  acquainted  with  his  hand- 
writing, and  believed  the  signature  to  the  caption  to  be  his  proper 
handwriting  and  signature." 

The  deposition  was  received,  and  upon  appeal  the  Court  says : 
"  In  holding  that  the  certificate  of  the  County  Clerk  is  competent 
evidence  of  such  appointment,  we  do  not  mean  to  be  understood 
that  other  evidence  is  to  be  excluded.  Evidence  that  the  individual 
is  an  acting  ma^strate  has  uniformly  been  held  to  be  sufficient 
prima  facie  for  such  purpose." 

Again,  in  the  case  of  the  State  v.  Stone^  12  N.  H.  90,  the  same 
Court  distinctly  approves  of  the  rulings  In  the  last  two  cases,  and 
reaffirms  the  construction  given  to  the  rule.     The  rule  of  court 
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commented  on  in  these  cases,  it  will  be  noted,  did  not  prescribe 
what  form  of  evidence  was  necessary  to  show  the  official  character 
of  the  officer ;  but  in  this  particular  it  stands  on  an  equal  footing 
with  our  statutes.  Under  these  authorities,  the  certificate  of 
Thibault  would  be  clearly  insufficient. 

In  Louisiana  (14  La.  Ar.  795)  it  was  held  that  "  the  capacity 
and  signature  of  a  Justice  of  the  Peace,  who  has  taken  a  deposition 
under  a  commission  in  another  State,  must  be  established  by  the 
certificate  of  the  Governor,  under  the  great  seal  of  the  State." 
(20  U.  S.  Digest,  363,  Sec.  35.) 

In  Vermont  (1  Chip.  176)  the  Court  ruled  that  "  a  deposition 
taken  by  a  Notary  Public  in  another  State  does  not  authenticate 
itBelf."     (2  U.  S.  Digest,  210,  Sec.  57.) 

In  Illinois  (2  Scam.  848)  it  is  stated  that  "  if  a  commission  to 
take  depositions  in  another  State  is  not  directed  to  commissioners, 
and  the  depositions  are  taken  by  a  Justice  of  the  Peace,  his  official 
character  should  be  certified  under  the  seal  of  a  Court  of  Record, 
or  the  great  seal  of  the  State  where  the  depositions  are  taken." 
(4  U.  S.  Digest,  660,  Sec.  12.) 

A  similar  rule  prevails  in  Indiana  with  reference  to  affidavits. 
{Hagaman  v.  Stafford^  2  Blackf  176;  Doughton  v.  Tillay^  4 
Blackf.  433.)  Also,  respecting  an  answer  to  a  bill  of  discovery  as 
evidence.  Id.  The  manner  of  authenticating  depositions  in  the 
last  named  State  is  regulated  by  statute,  and  the  authorities  which 
in  given  cases  recognize  a  certificate  of  the  officers  to  be  sufficient 
proof  are  within  the  terms  of  the  statute.  (See  2  Indiana  Revised 
Statutes,  Sees.  260-1.) 

And  so  far  as  we  have  the  facilities  at  our  command  for  ascer- 
taining the  facts,  it  will  be  seen,  witli  scarce  an  exception,  that 
wherever  it  has  been  held  that  a  certificate  or  seal  proves  itself 
for  the  purposes  stated,  such  holding  is  in  pursuance  of  the  express 
commands  of  the  statute  or  a  rule  of  the  Court. 

The  points  considered  in  each  of  the  foregoing  cases  involved  the 
proceedings  of  officers  who,  by  force  of  the  law,  were  empowered 
to  take  depositions.  Notaries  Public  not  being  within  the  descrip- 
tion, the  same  presumptions  of  law  do  not  attach  to  their  official 
acts.    In  treating  of  certificates  as  evidence,  (1  Starkie  on  Evi- 
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dence,  382)  it  is  stated  that  "  a  protest  as  to  the  presentment  and 
nonacceptance  of  a  foreign  bill  of  exchange,  attested  by  a  Notary 
Public,  is  evidence  of  those  facts  in  an  action  upon  a  bill.  This  is  a 
relaxation  of  the  strict  rule  from  a  principle  of  great  convenience." 
The  doctrine  of  the  text  is  illustrated  by  numerous  authorities  refer- 
red to  in  the  notes;  and  that  the  effect  of  such  a  certificate  as  evi- 
dence is  limited  to  this,  the  one  matter,  (except  when  enlarged  by 
statute)  is  abundantly  shown  by  the  same  authorities.  On  this 
point,  in  Louisiana,  (Phillips  v.  Flinty  3  Mill's  Lou.  Rep.  146, 149) 
it  is  said :  '^  These  notarial  acts  may  be  considered  as  an  exception 
to  the  general  rule  that  the  acts  of  a  person  assuming  power  of  an 
officer  of  a  foreign  State — when  contested  in  a  Court  of  justice — 
can  have  no  weight  until  his  capacity  be  proven.*'  To  the  same 
purport  has  it  been  held  in  Pennsylvania,  (10  Sergeant  &  Ball, 
160)  also  in  Maryland,  (3  Harr.  &  John.  71,  74)  and  the  anno- 
tator  concludes,  that  "  a  Notary's  certificate  is  in  general  only 
evidence  of  such  acts  as  he  does  under  the  lex  mercatoria^  has  been 
recognized  in  several  cases."  (Part  2,  Cowen  &  Hill's  Notes, 
1,053.) 

Since  writing  the  foregoing,  my  attention  has  been  called  to  an 
additional  clause  embodied  in  the  prevailing  opinion  in  this  case. 
It  is  true,  in  1  Greenleaf,  Sec.  6,  p.  7,  the  rule  is  thus  broadly 
stated,  that  "  the  seal  of  a  Notary  Public  is  also  judicially  taken 
notice  of  by  the  Courts,  he  being  an  officer  recognized  by  the  whole 
commercial  world."  But  when  we  weigh  the  language,  in  connec- 
tion with  the  context  in  which  it  occurs,  and  more  especially  observe 
the  points  embraced  in  the  decision  referred  to  by  the  accompany- 
ing notes,  it  cannot  be  doubted  that  the  rule,  as  stated  in  the  text, 
was  designed  to  apply  only  to  the  official  acts  of  such  officer  falling 
within  the  range  of  the  lex  mercatoria.  This  inference  is  strength- 
ened by  Sec.  183,  p.  197,  second  volume  of  the  same  work,  where 
the  subject  matter  is  more  fully  considered.  And  here  I  hesitate  not 
to  add,  that  the  general  terms  in  which  the  rule  is  stated  in  the 
section  first  quoted,  is  but  one  of  the  many  instances  found  in  this 
treatise,  which,  if  accepted  in  its  literal  and  unqualified  sense,  would 
differ  widely  from  the  prescriptions  of  the  law,  as  given  us  by  the 
most  eminent  jurists ;  thus  serving  oftentimes  to  mislead  the  inquirer 
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concerning  questions  of  the  first  importance.  These  defects,  which 
in  so  great  a  degree  detract  from  its  general  merit  and  usefulness, 
are  so  well  understood  by  the  legal  profession  and  the  Courts  as  to 
render  unnecessary  any  extended  criticism. 

In  Chitty  on  Bills,  655,  the  rule  there  stated  relates  to  protests 
only ;  and  the  case  referred  to  in  the  accompanying  notes  of  the 
same  work  are  of  similar  character. 

The  case  in  6  Serg.  &  Rawle  is  alluded  to.  By  an  Act  of  the 
Pennsylvania  Legislature,  second  January,  1815,  "  the  official  acts, 
protests,  and  attestations  of  Notaries  Public,  certified  according  to 
law,  under  their  respective  hands  and  seals  of  office,  may  be  received 
as  evidence,  provided  any  party  may  contradict  by  other  evidence 
any  such  certificate."  Under  a  construction  of  this  Act,  in  the 
case  referred  to,  (^Brown  v.  Philadelphia  Bank,  6  Serg.  &  Rawle, 
484)  the  question  arising  from  a  protest  of  commercial  paper,  by  a 
Notary  acting  under  authority  of  that  commonwealth,  the  Court 
held  that  "  notice  to  the  indorser  of  the  nonpayment  of  a  promis- 
sory note  is  an  official  act,  and  the  protest  is  prima  facie  evidence 
thereof,"  and  "  the  certificate  of  the  Notary  under  such  seal  is 
prima  facie  evidence  that  such  person  is  a  Notary  Public." 

The  authority  of  3fott  v.  Smith,  16  Cal.  533, 1  cannot  perceive 
m  any  respect  affects  the  question  under  discussion.  One  of  the 
points  made  in  that  case  was,  that  "  the  Court  below  erred  in 
admitting  a  deed  in  evidence,  when  the  only  proof  of  its  execution 
was  the  certificate  of  acknowledgment  of  Albert^,  Bates,  principal 
Notary  Public  of  the  Hawaiian  Islands,  and  George  A.  Lathrop, 
United  States  Vice-Consul  for  Honolulu,  Hawaiian  Islands.  On 
appeal  the  ruling  of  the  lower  Court  was  sustained,  and  I  do  not 
propose  to  question  either  the  reasoning  or  conclusions  of  the  learned 
Judge  [Field]  who  therein  pronounced  the  opinion  of  the  Court. 
But  we  must  not  confound  a  question,  decided  upon  a  construction 
of  the  statute  regulating  conveyances,  with  the  totally  different  one, 
governed  by  the  provisions  of  our  civil  code,  in  respect  to  depo- 
sitions. In  the  California  Act,  to  which  in  certain  particulars  a 
construction  was  given  in  the  case  last  cited.  Sees.  4,  29,  and  31, 
are  in  all  respects  identical  with  ours.  (See  new  Act  concerning 
Conveyances,  Statutes  1861,  p.  11.)    Says  the  Court,  (page  562) 


Digitized  by 


Google 


286  SUPREME  COURT  OF  NEVADA,  1867. 

Sargent  v.  Collins. 

in  the  case  of  Mott  v.  Smith,  "  the  fourth  section  of  the  Act  of 
April  16th,  1850,  concerning  Conveyances,  specifies  the  oflScers 
by  whom  the  proof  or  acknowledgment  of  any  conveyance  affecting 
real  estate  may  be  taken,  and  provides  that  when  the  conveyance  is 
acknowledged  or  proved  without  the  United  States,  it  may  be  taken 
by  any  '  Judge  or  Clerk  ,of  any  Court  of  any  State,  kingdom  or 
empire  having  a  seal,  or  by  any  Notary  Public  therein,  or  by  any 
Minister,  Commissioner,  or  Consul  of  the  United  States  appointed 
to  reside  therein.'  The  twenty-ninth  section  of  the  Act  provides 
that  '  every  conveyance  or  other  instrument  conveying  or  affecting 
real  estate,  which  shall  be  acknowledged  or  proved  and  certified  as 
hereinafter  prescribed,  may,  together  with  the  certificate  of  acknowl- 
edgment or  proof,  be  read  in  evidence  without  further  proof.'  And 
the  thirty-first  section  declares  that  '  neither  the  acknowledgment, 
nor  the  proof  of  any  such  conveyance  or  instrument,  nor  the  record, 
nor  the  transcript  of  the  record  of  such  conveyance  or  instrument, 
shall  be  conclusive,  but  the  same  may  be  rebutted.' 

"The  word  'hereafter,'  says  the  distinguished  jurist,  "in  the 
twenty-ninth  section,  is  evidently  a  misprint  or  a  mistake  in  the  enroll- 
ment of  the  Act  for  '  herein,'  as  the  provisions  to  which  it  refers 
precede  the  section." 

On  a  construction  of  this  statute,  the  Court  holds  that  "  the 
certificates  were  prima  facie  evidence  of  the  official  character  of 
the  persons  by  whom  they  were  given."  And  I  cannot  see  how  it 
could  have  been  decided  otherwise,  when  the  statute  distinctly 
makes  the  certificate,  primarily,  evidence  of  the  facts  stated  therein, 
which  are  connected  with  such  acknowledgment,  but  liable  to  be 
rebutted  by  opposing  evidence.  This  is  all,  so  far  as  I  can  see, 
that  the  Court  assumed  to  decide  in  that  case ;  and  if  any  casual 
expression  contained  in  the  opinion  warrants  a  more  extended  con- 
struction, it  is  mere  obiter,  as  the  point  presented  to  the  Court  was 
simply  "  whether  or  not  the  certificates  of  the  officers  named  were 
prima  facie  sufficient,  under  the  statute,  to  entitle  the  conveyance 
to  be  admitted  in  evidence."  Inasmuch,  therefore,  aa  the  con- 
clusion of  the  Court  depended  upon  a  construction  of  the  statute, 
it  would  naturally  follow  that  the  authorities  cited  in  support  of  its 
ruling  were  also  governed  by  the  statutes  of  the  respective  States 
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in  which  the  question  arose ;  and  indeed,  such  is  true  with  respect 
to  all  of  the  cases  referred  to,  so  far  as  I  have  the  means  of  ascer- 
taining. Some  of  them  I  have  already  noticed  in  a  former  part  of 
this  opinion.  In  these,  as  well  as  in  Freeman  v.  Cameron^  24 
Wend.  87  ;  Morris  v.  Wadsworth,  17  Id.  108  ;  iSt.  John  v.  Oroel, 
5  Hill,  674 ;  and  LivingBton  v.  McDonald^  9  Ohio,  169,  the  ques- 
tions raised  which  are  at  all  pertinent  here,  rested  upon  the  certifi- 
cates of  acknowledgment  appended  to  the  conveyance  and  the 
statute  there  passed  upon,  and  are  not  materially  different  in  the  one 
particular — that  is,  as  to  the  effect  of  the  certificate  as  evidence — 
fix)m  the  law  as  defined  both  here  and  in  California.  And  if  this 
were  an  inquiry  growing  out  of  the  statute  concerning  conveyances, 
I  should  not  hesitate  to  pronounce  a  notarial  certificate  possessing 
the  statutory  requisites  as  a  SM^Qi^ni  prima  facie  showing  of  official 
character.  But  does  this  excuse,  much  less  justify,  the  absence  of 
other  proof  in  a  totally  different  matter,  and  allow  the  same  credi- 
bility to  be  given  it  when  it  is  seen  that  the  statute  in  relation  to 
depositions  has  not,  as  in  the  former  instance,  provided  that  "  the 
certificate  may  be  read  in  evidence  without  further  proof?" 

The  simple  statement  of  the  proposition  carries  with  it  its  own 
refutation.  Hence  I  conclude  that  the  authorities  last  considered, 
if  they  have  any  possible  bearing  upon  the  question  at  issue,  only 
present  in  a  more  forcible  light  the  correctness  of  the  rule  I  have 
urged  in  this  case ;  and  for  a  reason  before  stated  in  a  somewhat 
different  form,  that  "  as  the  statute  does  in  express  terms  impart  to 
a  notarial  certificate  in  a  given  case  the  force  oi prima  facie  evi- 
dence, the  legal  presumption  arises  that  such  effect  of  the  certifi- 
cate must  be  confined  to  the  particular  thing  expressed."  This,  of 
course,  subject  to  the  exceptions  covered  by  the  law  merchant.  In 
response  to  the  suggestions  contained  in  the  last  paragraph  of  the 
opinion  of  my  associate,  I  will  merely  say  this :  the  question  of 
auAority  to  take  the  deposition  is  one  thing,  the  evidence  of  the 
execution  of  that  authority  is  another.  So  far  as  the  acknowledg- 
ment of  conveyance  is  concerned,  the  statute  is  the  Notary's 
authority ;  whilst  in  the  deposition  taken  in  this  case  this  authority 
is  contained  in  the  agreement  of  the  parties.  But  here  the  analogy 
between  the  two  cases  ends ;  because  in  the  former  instance,  the 
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statute  waives  other  proof  as  to  official  character  for  the  time  being ; 
at  least,  by  declaring  the  officer's  certificate  ^nma/aci^  evidence ; 
whereas  in  respect  to  the  depositions  the  parties  have  not  consented 
to  such  waiver,  nor  has  the  statute  done  so,  as  in  the  other  case. 

No  such  legal  effect  is  given  to  the  certificate  as  in  the  matter  of 
conveyances. 

It  is  desirable  at  all  times  to  observe  the  rules  of  construction 
most  generally  recognized  by  the  highest  Courts  of  other  States, 
under  similar  circumstances ;  and  it  seems  to  me  after  a  somewhat 
careful  examination  of  decisions  within  our  reach,  that  at  least  the 
weight  of  authority  is  opposed  to  the  ruling  made  in  the  Court 
below,  in  receiving  the  deposition  as  evidence,  under  the  attending 
circumstances.  I  am  therefore  compelled  to  dissent  from  the  con- 
clusion of  my  brother  Judges,  so  far  as  it  concerns  the  one  point 
herein  discussed. 


HORACE  M.  WHITMORE,  Appellant,  v.  N.  SHIVERIOK, 
ET.  AL.,  Respondents. 

When  there  is  a  statement  on  appeal  from  the  judgment,  and  subsequently  a  state- 
ment on  appeal  from  an  order  overruling  a  motion  for  a  new  trial,  each  state- 
ment must  be  considered  separately,  and  portions  of  one  cannot  be  taken  to 
aid  the  other. 

It  would  be  error  to  grant  a  new  trial  where  there  is  no  affidavit  and  no  statement 
in  support  of  the  motion  for  that  object. 

A  statement  on  appeal  must  be  made  within  twenty  days  after  judgment,  and  if  a 
sufficient  statement  be  not  made  within  that  time  it  cannot  be  subsequently 
made. 

This  Court  will  not  reverse  a  judgment  because  the  verdict  or  finding  of  facts  is  not 
sustained  by  the  evidence,  unless  the  appellant  has  made  his  motion  and  state- 
ment on  motion  for  a  new  trial  in  the  Court  below. 

"Copartnership  property  and  assets"  is  joint  property,  within  the  meaning  of  that 
term  as  used  in  Section  32  of  the  Civil  Practice  Act. 

Partners  are  qrtasi  joint  tenants,  the  survivor  having  a  peculiar,  qualified  survivor- 
ship. 

A  partner  cannot  sell  his  interest  in  partnership  property  so  as  to  deprive  his  co- 
partners of  their  lien  thereon  for  partnership  liabilities.  Nor  can  a  mortgage 
executed  by  one  partner  have  such  effect. 

Where  A,  B,  C  and  D  are  sued  as  partners  doing  business  under  the  name  of  A  & 
Co.,  the  summons  is  served  on  A  only,  and  under  our  statutory  provisioDB 
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judgment  is  taken  upon  default  against  A^  and  against  the  joint  property  of  A 
&  Co,  This  judgment  is  not  defective  as  against  the  property  of  A  &  Co.,  be- 
cause it  turns  out  that  the  firm  was  composed  of  only  A,  B  &  C. 

A  judgment  against  the  joint  property  of  A  &  Co.  would  not  aflfect  the  interests  of 
D  if  he  was  not  a  member  of  that  company. 

Upon  REniCARiNo. — The  object  of  Sec.  32  of  the  Practice  Act  was  to  make  the  prop- 
erty of  all  partnership  associations  and  joint  associations  liable  on  judgments 
obtained  upon  service  of  one  member  of  the  association. 

A  trifling  variation  between  allegata  and  probata  is  not  material  where  the  facts 
constituting  a  proper  defense  are  substantially  stated. 

Under  the  provisions  of  Sec,  32,  one  partner  who  is  served  must  answer  for  all  the 
partners  or  joint  debtors  who  are  sued,  so  far  as  the  partnership  or  joint  prop- 
erty is  concerned. 

When  a  party  makes  his  defense  to  an  action  upon  the  ground  that  he  acquired  the 
property  in  controversy  under  an  execution  against  A  &  Co.,  and  in  stating  who 
composed  that  firm  includes  the  name  of  one  party  who  was  not  a  member  of 
the  company,  this  is  an  immaterial  variance. 

As  the  law  stood  when  this  judgment  was  rendered,  a  firm  or  joint  stock  company 
could  not  be  sued  by  the  company  name.  But  the  suit  being  brought  in  the 
ordinary  form,  the  judgment  might  go  against  one  or  more  of  the  associates 
who  were  served  with  summons,  and  a  sort  of  judgment  in  rem  against  the 
joint  property  of  the  association. 

Partners  may  acquire  property  as  joint  tenants  or  as  tenants  in  common ;  but  what- 
ever may  be  the  technical  terms  of  the  deed,  courts  of  equity  will  treat  it  as 
partnership  property,  or  in  other  words,  a  personal  property,  wherever  it  has 
been  acquired  with  partnership  funds  for  partnership  purposes. 

Partners  are  joint  tenants  of  personal  property,  with  only  a  qualified  right  of  sur- 
vivorship, and  in  equity  they  stand  in  the  same  relation  in  regard  to  real  estate. 

When  a  finding  of  facts  is  defective,  it  must  be  excepted  to  in  the  Court  below,  or 
this  Court  will  not  reverse  the  case  for  such  defect. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County,  Hon.  S.  H.  Wright,  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

G.  A,  Nourse^  for  Appellant. 

The  statute  does  not  require  a  statement  on  appeal  to  be  served 
on  the  opposite  side.  It  only  has  to  be  filed  within  twenty  days. 
The  judgment  having  been  entered  on  the  seventh,  and  the  state- 
ment filed  December  27th,  was  in  time.  (Jiidd  v.  Fulton^  10 
Barb.  117  ;  People  v.  JV.  Y.  Central  R,  R.  Co,,  28  Barb.  284.) 

The  statement  on  appeal  from  the  order  was  made  on  the  four- 
teenth day  of  after  order,  and  clearly  within  time. 
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Respondents  ^€cZ  certain  proposed  amendments  to  the  statement 
on  appeal  from  the  order  overruling  motion  for  new  trial,  but  did 
not  serve  them.  Not  being  served,  they  are  under  the  statute  a 
mere  nullity,  and  the  original  statement  must  be  considered  agreed 
to.  There  were  no  amendments  either  served  or  filed,  as  to  the 
other  statement,  and  that  also  must  be  considered  as  agreed  to. 

The  California  statute  differing  widely  from  ours,  their  decisions 
quoted  by  respondent  on  this  subject  are  not  applicable. 

The  statement  on  appeal  from  the  order  overruling  the  motion  for 
new  trial  sets  out  the  errors  relied  on,  and  shows  the  statement  on 
appeal  contains  "  all  the  evidence"  necessary  to  explain  these 
grounds.  The  statement  also  shows  that  all  the  testimony  contained 
in  or  referred  to  in  said  statement  was  used  on  the  motion  for  a  new 
trial. 

If  it  appears  all  the  testimony  in  regard  to  the  errors  complioned 
of  is  before  the  Court,  it  is  not  all  important  that  all  the  testimony 
in  the  case  should  be  before  this  Court. 

The  motion  to  dismiss  the  appeal  because  of  any  supposed  defect 
in  statement  is  simply  absurd.  A  party  may  appeal  without  any 
statement. 

All  the  testimony  contained  in  the  statement  on  appeal  might 
have  come  before  the  Court  on  motion  for  new  trial,  without  state- 
ment, for  it  is  all  documentary. 

The  Court  erred  in  finding  the  property  in  controversy  the  part- 
nership property  of  Sperry  &  Co.  The  only  evidence  in  the  record 
in  relation  to  the  ownership  of  the  property,  is  contained  in  the 
deed  from  Henning,  J.  A.  Sperry  and  Nathaniel  Shiverick,  and 
the  articles  of  copartnership  between  them.  The  deed  makes  them 
tenants  in  common,  and  the  articles  of  copartnership  do  not  vary 
these  relations. 

It  is  only  where  there  is  an  agreement  between  the  parties  to 
that  effect,  that  real  estate  used  for  partnership  purposes  becomes, 
even  in  equity,  partnership  property.  (^Smitii  v.  Jackson,  2  Edw. 
28 ;  McDemwtt  v.  Lawrence,  7  S.  and  R.  438-441 ;  SigoutTiey 
V.  Mmm,  7  Conn.  11,  20 ;  Frink  v.  Branch,  16  Conn.  261, 270.) 

Even  if  specified  agreement  be  not  necessary,  it  is  conceded  on 
all  hands  without  a  single  case  to  the  contrary,  that  real  estate  so 
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held  by  conveyance  to  the  several  parties,  is  not  to  be  treated  as 
partnership  property  at  law  or  in  equity,  unless  purchased  with 
partnership  funds,  (1  Story  Eq.  Jurisp.  Sec.  674 ;  Blake  v.  Nutter^ 
19  Maine,  16  ;  Goodmn  v.  Richardson^  11  Mass.  469 ;  Collyer  on 
Partnership,  Sec.  135,  citing  Dyer  v.  Clark^  6  Metcalf,  562; 
Howard  Y.  Priest^  5  Id.  582 ;  Sigoumey  v.  Munn^  7  Conn.  11 ; 
Donaldson  v.  Cape  Fear  Bankj  1  Dev.  Eq.  103;  Pearce  v. 
Trigg,  10  Leigh  [Va.]  406,  et  al.) 

The  mere  fact  that  the  property  held  by  the  members  of  the  firm 
as  tenants  in  common  is  used  in  and  for  the  partnership  business, 
or  a  mere  agreement  to  use  it  for  partnership  purposes,  is  not  itself 
sufficient  to  convert  it  into  partnership  stock.  There  must  be  some 
evidence  of  further  agreement  to  make  it  partnership  property. 
(Brooke  v.  WaM.ngton,  8  Grattan,  256;  Frink  v.  Branchy  16 
Conn.  262.) 

Even  were  the  mortgaged  premises  partnership  property  in 
equiiy,  still  the  grantors  of  defendant  Frothingham  acquired  no  title 
by  their  purchase  at  sheriff's  sale,  save  of  the  undivided  half  held 
by  Sperry  as  tenant  in  common  with  Shiverick. 

Even  if  Sperry  apd  Shiverick  held  the  premises  under  their 
deed  from  Henning  as  partnership  property,  the  legal  title  was  not 
in  the  partnership  as  such. 

Under  all  these  decisions,  the  grantors  in  such  case  would  take 
the  legal  title  as  tenants  in  common,  and  hold  in  trust  for  the  part- 
nership. (3  Kent's  Com.  37 ;  Collyer  on  Partnership,  Sec.  135, 
citing  Dyer  v.  Clark,  5  Metcalf,  562 ;  Howard  v.  Priest,  582-585  ; 
Bumside  v.  Merrick,  4  Metcalf,  527  ;  Hoxie  v.  Carr,  1  Sumner, 
173,  182, 183.) 

Under  our  statute  the  legal  title  is  all  that  could  be  reached  by 
the  execution  relied  upon,  issued  upon  judgments  in  actions  against 
the  firm  of  Sperry  &  Co.,  alleged  in  the  answer  to  have  been  com- 
posed of  Sperry,  Shiverick,  E.  P.  Whitmore,  and  one  Thomas 
McFarland.  The  summons  was  served  on  Sperry  alone;  the 
judgment  could  only  be  enforceable  against  his  "  separate  property  " 
and  the  "joint  property  of  all"  the  defendants  in  that  action. 
(Sec.  32  of  Practice  Act.) 

The  Court  below  finds  the  firm  of  Sperry  &  Co.  composed  at 
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that  time,  of  one  person  less  than  the  firm  sued  in  the  action 
brought  by  Ruhling  &  Co.  and  Hickok  &  Co. 

How  could  property,  which  the  Court  below  finds  in  this  action 
to  have  belonged  to  a  firm  composed  of  Sperry,  Shiverick  and 
McFarland  at  the  time  of  the  sale  on  execution  under  which 
defendant  Frothingham  claims,  pass  by  such  sale  as  the  joint  prop- 
erty of  Sperry,  Shiverick,  McFarland,  and  E.  P.  Whitmore^  all 
of  whom  were  the  defendants  in  the  action  in  which  the  execution 
issued  on  which  said  sale  was  made  ? 

If  said  mortgaged  premises  were  not  "  the  joint  property  of 
all "  the  four  defendants  in  said  action,  only  the  separate  property 
of  the  defendant  served  [Sperry]  could,  under  our  statute,  have 
passed  by  the  sale. 

In  such  case  a  conveyance  by  the  parties  holding  the  legal  title 
to  a  hona  fide  purchaser  or  incumbrancer  for  a  valuable  considera- 
tion, without  notice  of  partnership  rights  in  the  case,  is  valid. 
(CoUyer  on  Partnership,  Sec.  135,  closing  sentence;  Hoxie  v. 
Carr,  1  Sumner,  182-183;  Dyer  v.  Clark,  6  Metcalf,  662; 
McAllister  v.  Montgomery,  3  Hayw.  96  ;  Coles  v.  Coles,  15  Johns. 
161 ;  McDermott  v.  Laturence,  7  S.  and  R.  438 ;  Ford  v.  Herron, 
4  Mumf.  316 ;  Frink  v.  Branch,  16  Conn.  261, 271 ;  Buchan  v. 
Sumner,  2  Barb.  Ch.  168, 198.) 

Even  if  the  partnership  of  Sperry  &  Co.  held  the  equitable  title 
to  this  property  on  execution,  a  common  law  judgment  could  not 
reach  it.  Such  execution  could  only  reach  the  legal  estate  of  the 
party  served.  If  it  was  desired  to  reach  the  equitable  title  of 
other  members  of  the  firm,  a  proper  equitable  proceeding  should 
have  been  instituted ;  the  execution  at  law  only  released  Sperry's 
interest. 

Even  if  this  property  was  partnership  property  capable  of  pass- 
ing under  execution  against  Sperry  &  Co.,  still  Shiverick's  interest 
in  this  case  did  not  pass,  because  he  had,  before  the  sale  or  levy, 
made  a  bona  fide  sale  of  his  interest  to  a  third  party. 

Nor  is  it  material  to  show  that  the  mortgages  in  question  were 
recorded  before  the  attachment  was  levied  in  the  action  against 
Sperry  &  Co. 
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A  judgment  creditor  does  not  stand  in  the  same  position  as  a 
purchaser  for  a  valuable  consideration.  The  latter  upon  recording 
his  conveyance,  takes  precedence  as  a  prior  purchaser  of  whose 
deed  he  has  no  actual  notice  unless  the  same  be  recorded.  The 
former  simply  steps  into  the  shoes  of  the  judgment  debtor  by  his 
purchase  on  execution.  As  an  unrecorded  deed  is  valid  against 
the  grantor,  so  it  is  against  the  purchaser  on  execution  against  such 
grantor.  He  simply  takes  such  title  as  the  judgment  debtor  has — 
no  more.     (Laws  of  1861,  p.  14,  Sees.  26  and  26.) 

There  is  no  evidence  to  support  the  finding  that  the  mortgagees 
took  their  mortgage  with  notice,  nor  could  such  evidence  have  been 
legally  received,  for  there  is  no  such  allegation  in  the  complaint. 

C,  J,  HiUyer^  for  Respondent,  makes  the  following  points : 

Fir%t,  The  record  contains  no  statement  on  motion  for  new  trial. 
The  right  to  move  was  therefore  waived,  and  the  order  denying  the 
motion  was  correct.  (Practice  Act,  Sec.  196 ;  2  Cal.  807  ;  3  Id. 
89;  9  Id.  247 ;  12  Id.  426 ;  Id.  492.) 

Second.  What  purports  to  be  a  statement  on  appeal  from  the 
order  denying  motion  for  new  trial,  cannot  be  used  for  any  purpose. 

1st.  It  is  neither  agreed  to  nor  settled  by  the  Judge.  The 
statement  was  filed  January  19th.  Amendment  to  the  statement 
was  filed  January  28d.  No  settlement  was  ever  had  or  asked  for. 
It  is  therefore  a  nullity.  (Practice  Act,  Sees.  276-7-9 ;  4  Cal. 
284;  Id.  216;  Id.  244;  12  Id.  280;  Id.  426  and  492 ;  13  Id. 
170 ;  16  Id.  186 ;  20  Id.  177  ;  see  Levy  v.  Fargo,  1  Nev.  416.) 

2d.  Even  if  agreed  to  or  certified,  it  is  totally  insuflScient  to 
enable  the  Court  to  review  a  decision  upon  the  motion  for  new  trial. 

An  appeal  from  an  order  brings  up  for  revision  the  action  of  the 
Court  below  in  granting  or  refusing  the  same,  and  that  alone.  The 
Appellate  Court  must  decide  the  same  question,  and  decide  it  upon 
the  mme  evidence  as  the  Inferior  Court. 

It  is  not  authorized  to  decide  whether  or  not  the  party  was  in 
fact  entitled  to  a  new  trial,  but  whether  the  lower  Court,  upon  the 
basis  presented  to  it  for  its  action,  erred  in  its  decision. 

This  can  only  be  determined  when  the  Appellate  Court  has  placed 
before  it  in  proper  form  the  inducements  to  the  action  of  the  Court 
below. 
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The  two  tribunals  must  act  on  precisely  the  same  premises,  or 
otherwise  they  might  draw  different  conclusions,  and  each  be  cor- 
rect. For  this  reason,  it  id  not  necessary  to  make  a  statement  on 
appeal  from  an  order  on  motion  for  new  trial.  All  that  is  necessary 
is  a  proper  certificate  to  the  statements  or  affidavit  used  on  the 
hearing  of  the  motion  in  the  District  Court.  When  made  upon 
the  ground  that  the  evidence  does  not  justify  the  findings,  it  must 
be  done  by  statement.  The  statement  must  set  out  the  evidence, 
if  oral,  or  refer  to  it,  if  documentary,  with  such  distinctness  that 
the  clerk  can  certify  to  the  papers  referred  to. 

If  the  party  chooses  to  make  a  statement  on  appeal  from  such  an 
order,  that  statement  must  purport  to  contain  simply  a  history  of 
what  transpired  before  the  District  Judge  on  the  hearing  of  the 
motion.  He  must  set  forth  the  representations  on  which  he  acted 
— all  of  them,  and  nothing  beyond  them.  These  principles  are  all 
well  established.  ( Gregory  v.  Frothingham^  1  Nev.  253  ;  Oray 
V.  Harrison,  Id.  502 ;  15  Cal.  198  ;  9  Id.  277  ;  10  Id.  480.) 

The  statement  on  appeal  from  the  order  does  not  purport  to  set 
forth  the  proceedings  before  the  District  Judge  upon  the  motion, 
and  must  therefore  be  disregarded. 

As  to  the  statement  on  appeal  from  the  judgment : 

The  appellant  ought  not  to  be  allowed  to  make  any  use  of  this 
statement,  for  the  reason  that  it  was  never  served  upon  respond- 
ents or  settled  by  the  Judge. 

No  notice  whatever  of  its  filing  was  given  to  us,  and  we  were 
ignorant  of  its  existence  until  after  the  time  for  filing  amendments 
had  expired. 

The  statute  seems  most  awkwardly  to  be  silent  as  to  any  service, 
but  the  general  rules  of  judicial  proceedings  will  hardly  permit  a 
party  to  be  bound  by  the  action  of  the  opposite  party  without  notice 
in  some  form. 

However,  this  is  of  little  importance  in  this  cause,  inasmuch  as 
the  statement  as  filed  is  of  no  possible  value  to  appellant. 

The  rule  is  well  settled  that  upon  an  appeal  from  a  judgment,  the 
Appellate  Court  will  not  review  the  evidence  or  consider  whether 
or  not  it  sustains  the  verdict  or  findings. 

This  can  only  be  done  through  a  motion  for  new  trial,  and  an 
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appeal  from  the  order  of  the  Court  below  on  such  motion.  (Jjock- 
wood  y.  Marshj  recent  decision  this  Court,  April  Term ;  2  Cal.  121 ; 
Id.  23;  Id.  119;  Id.  484;  3  Id.  179;  7  Id.  399;  8  Id.  108; 
Id.  587 ;  13  Id.  699 ;  15  Id.  380 ;  18  Id.  394 ;  26  Id.  599 ;  27 
Id.  68.) 

Under  the  rule  the  statement  is  easily  disposed  of.  It  contains 
two  assignments  of  error  in  the  findings  of  fact^  with  certain 
evidence  to  support  them  and  nothing  more.  First,  that  the 
property  was  partnership  property  ;  second,  that  the  process  was 
regularly  served,  which  in  fact  involves  the  same  question  as  to 
whether  Sperry  and  Shiverick  were  partners.  These  being  ques- 
tions of  fact,  cannot  be  reviewed  except  through  a  motion  for  new 
trial.  This  leaves  the  case  to  stand  upon  the  judgment  roll,  and 
the  statement  on  appeal.  Appellant  in  assigning  errors,  does  not 
claim  that  the  judgment  is  not  m  accordance  with  the  findings. 

Second.  This  mill  was,  at  the  time  the  mortgage  was  given,  part- 
nership property,  belonging  to  the  firm  of  Sperry  &  Co.  The  site 
was  purchased  and  all  the  improvements  erected  jointly,  with  the 
money  of  that  firm.  This  constitutes  it  partnership  property, 
although  in  its  nature  realty.  (^Delmonico  v.  Ghdllaume^  2  Sandf. 
Oh.  366 ;  Story  on  Partnership,  Sees.  92-3 ;  ChaBe  v.  Steely  9 
Cal.  64 ;  Story's  Eq.  Jurisprudence,  Sec.  674 ;  3  Kent's  Com. 
87;  1  Leading  Cases  in  Eq.  240.) 

Third.  Real  estate,  acquired  by  a  partnership  for  partnership 
purposes,  is  in  equity  deemed  and  treated  as  personal  estate.  It 
becomes  a  part  of  the  stock-in-trade,  and  so  far  as  the  beneficial 
interest  is  concerned,  is  subject  to  the  same  rules  of  ownership  and 
disposition  as  personal  property.  (^I>upuy  v.  Leavenworth^  17  Cal. 
262 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  165 ;  Sigoumey  v.  Munn, 
7  Conn.  11 ;  Story's  Eq.  Jurisprudence,  Sec.  674 ;  CoUyer  on 
Partnership,  Sec.  135,  and  note ;  3  Kent's  Com.  37-8,  and  note ; 
Dehmnico  v.  GhiiUaume,  2  Sandf.  Ch.  366;  Soxie  v.  Carr,  1 
Sumner,  173.) 

A  deed  of  one  partner  of  his  interest  in  partnership  efiects, 
does  not  pass  an  undivided  interest  in  the  property,  but  only  an 
undivided  interest  in  what  is  left  after  the  debts  are  paid.  (Neal 
Y.Jones,  2  V.  &H.Va.  339.) 
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Whitmore  having  taken  the  mortgages,  with  full  knowledge  of 
the  indebtedness  of  the  firm,  took  only  a  lien  on  any  possible  sur- 
plus after  the  payment  of  debts. 

The  proper  remedy  was  pVirsued  to  reach  the  firm's  interest,  the 
title  of  the  partner  was  sold  for  a  firm  debt,  and  the  purchaser 
stood  in  the  shoes  of  a  creditor  of  the  firm.  He  has  a  right  to 
insist  that  the  mortgagee  shall  only  be  entitled  to  any  surplus  left 
after  payment  of  firm  debts.  This  was  the  proper /orw/n  (a  Court 
of  Equity)  to  determine  whether  there  was  any  surplus  to  which 
the  mortgagees  are  entitled.  The  proof  shows  the  whole  property 
was  exhausted  in  paying  partnership  debts.  Therefore  there  is 
nothing  for  the  mortgagees,  and  the  bill  must  be  dismissed. 
(^Schudder  v.  Delashment,  7  Iowa,  39.) 

The  mortgage  executed  by  one  partner  did  not  interfere  with  the 
rights  of  the  partners  to  dispose  of  this  property  to  pay  partner- 
ship debts,  neither  did  it  interfere  with  right  of  creditors  to  sell  it 
at  forced  sale.     (See  7  Conn.  112,  324.) 

The  objection,  that  in  describing  the  firm  of  Sperry  &  Co.,  we 
have  named  one  who  was  not  a  partner  in  that  firm  is  too  technical. 
The  material  allegation  is  that  Sperry  &  Co.  contracted  the  debt, 
and  there  was  a  judgment  against  the  defendant,  and  there  was  a 
judgment  against  the  property  of  Sperry  &  Co. 

The  answer  substantially,  though  not  in  direct  terms,  charges 
that  Whitmore  knew  of  the  partnership  character  of  the  property. 
It  charges  that  he  took  their  mortgage  fraudulently  to  defeat  part- 
nership creditors. 

If  it  did  not  contain  tins  averment,  it  is  immaterial.  If  the 
mortgagee  relies  on  the  fact  that  he  took  the  mortgage  innocently 
and  in  ignorance  of  the  partnership  liabilities  resting  on  the  prop- 
erty, he  has  the  affirmative ;  he  must  plead  this  fact  in  defense. 
(  Qallatian  v.  JErwin,  Hopkins'  Ch.  48 ;  Q-allatian  v.  Oanningham^ 
Hopkins'  Ch.  48 ;  Denning  v.  Smithy  3  John.  Ch.  344 ;  Story's 
Eq.  Jurisprudence,  Sec.  608. 

Opinion  by  Bbatty,  C.  J.,  Lewis,  J.,  and  Johnson,  J.,  con- 
curring. 

This  was  a  bill  filed  to  foreclose  a  mortgage  upon  what  counsel 
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in  the  caase  term  a  tract  of  land.  The  plaintiff  alleges  that  in 
February  and  March,  1862,  the  defendant,  N.  Shiverick,  was  the 
owner  of  an  undivided  half  interest  in  the  property  described  in 
the  mortgages  set  out  in  the  complaint;  that  being  such  owner  or 
having  such  interest  in  the  property,  he  executed  two  mortgages, 
one  to  the  plaintiff,  another  to  a  third  party  who  has  since  assigned 
to  plaintiff. 

He  makes  N.  Shiverick,  Antoine  Laroche,  and  Peter  Frothing- 
ham  parties  defendant,  and  prays  a  foreclosure  and  sale  of  the 
interest  mortgaged  to  him. 

Frothingham  answers,  and  states  in  his  answer  substantially  that 
at  the  time  the  mortgages  were  executed,  the  property  belonged  to 
Sperry  &  Co.,  a  firm  composed  of  A.  J.  Sperry,  N.  Shiverick,  E. 
P.  Whitmore,  (the  assignor  of  one  of  the  mortgages  to  plaintiff) 
and  Thomas  McFarland.  That  at  the  time  of  the  execution  of  said 
mortgages  the  firm  was  insolvent,  and  they  were  executed  for 
fraudulent  purposes.  That  shortly  after  the  execution  of  these  two 
mortgages,  judgments  were  had  against  the  firm  of  Sperry  &  Co. 
for  about  14,000.  That  the  entire  property  of  the  firm  (including 
this  property,  the  undivided  half  of  which  Shiverick  purports  to 
have  mortgaged)  was  sold  under  execution,  a  regular  conveyance 
made  thereof  by  the  Sheriff,  and  that  he  (Frothingham)  became 
the  owner  by  purchase  from  the  party  who  bought  at  Sheriff's  sale. 
He  relies  on  his  title  thus  derived  from  a  Sheriff's  sale,  as  a  defense 
to  this  action.  Laroche  disclaims  all  interest  except  as  mortgagee 
of  Frothingham. 

The  cause  went  to  trial  in  the  Court  below,  and  the  Judge  there 
found  the  following  facts  and  conclusions  of  law : 

"  The  property  described  in  the  mortgages  sued  on  was,  at  the 
time  they  were  executed,  the  copartnership  property  and  assets  of 
the  firm  of  Sperry  &  Co.,  and  of  this  fact  the  plaintiff,  at  the  time 
the  mortgage  to  him  was  executed,  and  E.  P.  Whitmore,  at  the 
time  the  mortgage  was  executed,  had  notice. 

"  Also,  at  those  times,  the  firm  of  Sperry  &  Co.  was  embar- 
rassed, pressed  by  their  creditors,  unable  to  pay  their  debts,  and 
insolvent,  and  the  said  mortgagees  respectively  at  the  times  they 
20 
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took  their  mortgages,  had  notice  of  such  embarrassment  and  inar 
bility  to  pay. 

'^Also,  in  an  action  commenced  and  pending  in  the  District 
Court  of  Ormsby  County,  Territory  of  Nevada,  by  E.  Ruhling  & 
Co.  against  Sperry  &  Co.,  to  recover  a  copartnership  indebtedness 
of  the  latter  firm  to  the  former,  the  summons  was  served  upon  J. 
A.  Sperry,  a  member  of  the  firm  of  Sperry  &  Co. ;  and  on  the 
twenty-first  day  of  April,  a.d.  1862,  E.  Ruhling  &  Co.  recovered 
judgment  for  the  sum  of  $2,058.75  debt,  besides  #40.75  costs, 
which  debt  was  the  amount  then  due  and  owing  by  said  Sperry  & 
Co.  to  E.  Ruhling  &  Co.,  and  accrued  subsequent  to  August  13th^ 
A.D.  1861. 

'^  Also,  in  an  action  commenced  and  pending  in  said  District 
Court  of  Ormsby  County  by  Hickok  &  Co.  against  said  Sperry  & 
Co.,  to  recover  a  copartnership  indebtedness  of  the  latter  firm  to  the 
former,  the  summons  was  served  upon  J.  A.  Sperry,  a  member  of 
the  firm  of  Sperry  &  Co.,  and  on  the  eighteenth  day  of  April,  a.d. 
1862,  Hickok  &  Co.  recovered  a  judgment  for  the  sum  of  $2,229.25 
debt  besides  $57.15  costs,  which  debt  was  the  amount  then  due  and 
owing  by  said  Sperry  &  Co.  to  said  Hickok  &  Co.,  and  accrued 
subsequent  to  August  13th,  a.d.  1861. 

'^  The  said  judgments  were  severaUy  docketed  and  executions 
issued  thereon  to  the  Sheriff  of  Ormsby  County,  under  which  said 
Sheriff  sold  said  property,  on  the  thirtieth  day  of  May,  a.d.  1862,  to 
McCullough  &  Ruhling,  composing  the  firm  of  E.  Ruhling  k  Co., 
for  the  sum  of  $4,698.29,  which  was  paid  by  them  and  was  the  full 
value  thereof,  as  well  as  the  amount  of  said  executions  and  costs ; 
and  after  and  upon  the  expiration  of  six  months  from  the  time  of 
sale,  said  Sheriff  executed  a  deed  of  said  property  to  McCullough 
&  Ruhling,  composing  the  firm  of  E.  Ruhling  &  Co.,  who  there- 
after sold  the  same  to  the  defendant,  Erothingham,  and  gave  him 
possession,  and  the  same  has  remained  in  his  possession  ever  since, 
as  owner  thereof. 

"  The  claims  of  other  creditors  of  the  firm  of  Sperry  &  Co. 
remain  still  unpaid.  The  property  sold  under  said  execution  was 
the  entire  assets  of  the  firm  of  Sperry  &  Co.  During  the  time 
said  liabilities  of  the  firm  of  Sperry  &  Co.  were  incurred  and  the 
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8idd  judgments  recovered  and  sale  made,  the  firm  was  composed  of 
J.  A.  Sperry,  N.  Shiverick  (who  is  one  of  the  defendants  in  the 
action)  and  Thomas  McFarland,  and  they  represented  to  the  cred- 
itors of  said  firm  that  E.  P.  Whitmore  was  also  a  member  of  said 
firm,  which  representation  the  said  creditors  believed  to  be  true. 

*^  The  notes  and  mortgages  mentioned  in  the  complaint  were  all 
executed  out  of  the  State  and  Territory  of  Nevada,  and  in  the 
State  of  California,  and  the  note  and  mortgage  executed  to  E.  P. 
Whitmore  became  due  and  payable  on  the  twenty-eighth  day  of 
June,  A.D.  1862,  and  the  other  note  and  mortgage  became  due  and 
payable  on  the  tenth  of  September,  A.D.  1862,  and  no  action  was 
commenced  on  either  until  the  commencement  of  this  action. 

"  The  conclusions  of  law  upon  the  foregoing  facts  are  that  this 
action  is  not  barred  by  the  Statute  of  Limitations ;  that  the  said 
property  and  its  full  value  was  necessarily  and  properly  applied  to 
the  payment  of  copartnership  liabilities  of  Sperry  &  Co.  to  Hickok 
k  Co.  and  E.  Ruhling  &  Co. ;  that  the  purchasers  of  said  property, 
under  the  execution  in  favor  of  Hickok  &  Co.  and  E.  Ruhling  & 
Co.,  and  those  holdmg  under  them,  are  entitled  to  hold  said  prop- 
erty free  and  clear  of  any  and  all  incumbrances  by  virtue  of  said 
mortgages,  or  either  of  them,  and  that  said  mortgages,  or  either  of 
them,  cannot  be  enforced  against  said  property. 

"  Let  judgment  be  entered  accordingly. 

"  R.  S.  Mesick,  District  Judge." 

The  findings  of  the  Court  were  filed  December  6th,  a  judgment 
entered  up  December  7th,  and  on  December  8th  a  paper  was 
served  by  the  appellant  (plaintifi*  in  the  Court  below)  on  respond- 
ent's counsel  which  may,  we  suppose,  be  properly  termed  a  notice 
of  motion  for  a  new  trial,  although  not  in  the  usual  form  of  such 
notice.  This  notice  does  not  seem,  however,  to  have  been  followed 
up  by  any  statement  whatever  on  motion  for  a  new  trial.  On  the 
twenty-seventh  of  the  month  a  statement  on  appeal  was  filed. 
This,  it  will  be  seen,  wajs  many  days  after  the  time  for  statement 
on  motion  for  new  trial  had  expired.  On  the  fifth  of  January, 
1867,  the  motion  for  a  new  trial  was  called  up  and  overruled. 

On  the  nineteenth  of  January,  1867,  a  statement  on  appeal 
from  the  order  overruling  the  motion  for  a  new  trial  was  filed  by 
appellant 
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The  first  question  to  be  determined  is,  what  figure  do  these  state- 
ments cut  in  the  case  ?  The  first  statement  as  a  statement  on 
appealj  which  is  clearlj  contemplated  by  the  statute,  was  made  in 
time,  and  if  it  shows  any  such  error  as  can  be  reviewed  where 
there  is  no  motion  for  a  new  trial,  it  is  sufficient  to  reverse  the  case. 
This  statement  we  will  hereafter  notice.  The  second  statement 
can  serve  but  one  purpose ;  that  is,  to  show  that  the  Court  com- 
mitted some  error  in  overruling  the  motion  for  new  trial.  We  can- 
not mix  up  the  two  statements,  taking  portions  of  one  to  help  out 
the  other. 

There  are  here  two  separate  and  distinct  appeals— one  from  the 
judgment,  the  other  from  the  order  overruling  the  motion  for  a 
new  trial.  Let  us  first  examine  the  latter.  Before  a  District 
Court  can  regularly  grant  a  new  trial  two  preliminary  steps  are 
necessary.  First,  there  must  be  a  notice  served  on  the  adverse 
party  that  a  motion  for  that  purpose  will  be  made.  Second,  that 
notice  must  be  followed  either  by  affidavit  or  else  by  a  statement 
showing  the  grounds  upon  which  such  motion  will  be  based.  The 
statute  declares  that  if  such  affidavit  or  statement  is  not  filed  within 
the  prescribed  time,  "  the  right  to  move  shall  be  deemed  waived." 
In  this  case,  ^'  the  statement  on  appeal  from  the  order  of  the  Court 
overruling  the  motion  for  a  new  trial "  totally  fails  to  show  that  there 
was  either  an  affidavit  or  a  statement  filed  in  support  of  the  motion. 
Consequently  the  Court  did  not  err  in  overruling  the  motion  for  a 
new  trial.  The  Court  could  not  grant  the  appellant's  motion  when 
by  his  own  conduct  he  had  waived  the  right  to  move  for  a  new  trial. 
This  latter  statement  then,  not  being  available  to  show  that  the 
Court  erred  in  overruling  the  motion  for  a  new  trial,  ceases  to  be  a 
paper  of  any  importance  in  the  case.  As  we  have  already  substan- 
tially said,  it  cannot  be  appended  to  and  made  a  part  of  the  origi- 
nal statement  on  appeal.  That  statement  had  to  be  made  within 
twenty  days  after  judgment.  If  no  amendments  were  ofiered  it 
could  not  be  patched  up  by  another  statement  made  more  than  forty 
days  after  judgment.  The  latter  statement  would  properly  include 
only  such  things  as  accrued  subsequent  to  the  trial  and  pending 
the  motion  for  new  trial.  If  it  contains  other  matter,  it  is  surplus- 
age and  must  be  disregarded.     Having  disposed  of  the  appeal  from 
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the  order  overruling  the  motion  for  a  new  trial,  let  us  now  examine 
the  appeal  from  the  judgment. 

The  statement  on  appeal  commences  in  this  way : 

"The  plaintiff's  statements  on  appeal  from  the  judgment  in  this 
cause :  The  ground  upon  which  the  plaintiff  will  rely  on  appeal  is 
the  evidence^  findings,  and  decision  of  the  Court  that  the  mort- 
gaged premises  set  out  in  the  complaint  herein  at  the  time  the  mort- 
gages were  executed  were  the  partnership  property,  and  the  assets 
of  the  firm  of  Sperry  &  Co." 

If  we  give  to  this  language  its  literal  meaning,  it  shows  that  the 
evidence  established  just  what  the  appellant  complains  was  not  es- 
tablished, to  wit:  that  the  mortgaged  property  was  partnerslyp 
property  at  the  time  of  the  Sheriff's  sale. 

We  presume  (though  the  language  used  does  not  convey  the  idea) 
the  appellant  meant  to  complain  that  the  finding  of  the  Court  to  the 
effect  stated  was  not  supported  by  the  evidence  in  the  case.  Over- 
looking the  error  in  this  part  of  the  statement,  let  us  see  how 
the  remainder  of  the  statement  is  made  up. 

Immediately  following  what  we  have  before  quoted  and  commented 
on,  is  the  following  language  :  "  and  that  the  mortgages  [mortgagees] 
severally  had  notice  thereof;  that  the  said  company  was  insolvent, 
of  which  said  mortgagees  had  notice,  all  the  evidence  in  the  case 
tending  to  prove  the  tenure  by  which  said  company  held  said  prop- 
erty, and  plaintiff's  notice  thereof  and  of  the  company's  indebted- 
ness, is  the  deed  from  J.  S.  Henning  to  J.  A.  Sperry  and  N. 
Shiverick,  conveying  said  property  to  them,  which  deed  was  intro- 
duced in  evidence  at  the  trial,  a  copy  of  which  is  herein  contained 
and  made  part  hereof;  the  depositions  of  said  Sperry  and  Shiverick 
in  evidence,  copies  of  which  are  herein  set  out  and  made  part 
hereof.  In  addition  to  this  evidence,  the  plaintiff  testified  that  the 
consideration  of  the  notes  and  mortgages  was  money  advanced  for 
and  used  in  improving  the  mortgaged  property  and  in  paying  the 
debts  of  Sperry  &  Co.,  which  advances  were  made  prior  to  the  in- 
debtedness to  Hickok  &  Co.  and  E.  Ruhling  &  Co.,  and  that  he, 
the  plaintiff,  did  not  know  of  the  embarrassment  of  Sperry  &  Co. 
until  after  the  expiration  of  these  mortgages ;  and  that  E.  P.  Whit- 
more had  no  knowlege  of  the  condition  of  the  affairs  of  Sperry  & 
Co. 
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"  And  in  the  further  error  of  the  Court,  in  its  findings  and  decis- 
ions, that  in  the  said  proceedings  of  E.  Ruhling  &  Co.  and  Hickok 
&  Co.  against  Sperry  &  Co.,  the  title  to  or  interest  in  said  mort- 
gaged premises  of  N.  Shiverick  and  his  mortgagees  passed  to  the 
purchaser  under  such  proceedings  at  Sheriff's  sale,  etc.,  without  any 
process  or  summons  having  been  served  on  said  Shiverick  and  his 
mortgagees,  and  it  being  in  evidence  that  no  process  was  ever  served 
in  either  of  said  proceedings  on  any  of  the  persons  made  defendants 
therein,  except  on  said  Sperry.  (Deed  from  Henning  to  Sperry  &; 
Shiverick,  to  wit.)" 

After  this  follow  the  deed,  an  agreement,  several  depositions,  etc.» 
all  seeming  to  have  been  documentary  evidence  in  the  cause.  The 
statement  then  winds  up  as  follows : 

^'And  the  plaintiff  says  the  foregoing  statement  contains  all  the 
evidence  in  said  case  tending  to  prove  the  tenure  by  which  said 
Sperry  and  said  Shiverick  held  the  mortgaged  property  described 
in  the  complaint,  or  of  the  notice  of  the  plaintiff,  or  said  E.  P. 
Whitmore  of  the  pecuniary  position  of  the  firm  of  Sperry  &  Co.  at 
time  of  accruing  of  the  indebtedness  mentioned  in  the  complaint,  or 
at  the  time  of  the  execution  of  said  mortgage." 

The  first  question  is,  does  this  statement  negative  the  idea  that 
there  may  have  been  before  the  Court  below  sufficient  evidence  to 
show  that  Sperry  &  Co.  were  the  owners  of  the  property  in  dispute  at 
the  time  they  were  so  found  to  have  been  by  the  Judge  who  tried  the 
case  ?  If  we  give  a  very  liberal  interpretation  to  the  language  used, 
perhaps  it  does.  But  the  language  is  extremely  confused,  and  not 
clearly  inteUigible.  The  statement  is  ex  parte,  never  served  on  the 
opposite  party,  no  amendments  offered  thereto,  and  not  settled  by 
the  Court.  Such  a  statement  is  allowed  by  the  statute.  Statements 
on  appeal  are  (probably  by  an  oversight  of  the  Legislative  branch  of 
the  Government)  not  required  to  be  served.  But  whilst  such  a 
statement  must  be  tolerated,  it  should  not  be  allowed  to  establish 
more  than  is  clearly  stated. 

We  should  hesitate  then  to  hold  that  this  statement  was  sufficient 
to  authorize  this  Court  in  saymg  the  first  finding  of  fact  by  the 
Court  below  is  not  supported  by  the  evidence.  But  if  this  part  of 
the  statement  had  been  ever  so  clear  and  explicit,  there  is  another 
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objection  to  reversing  the  judgment  on  the  ground  that  the  findings 
are  not  sustained  by  the  evidence. 

Our  Practice  Act  was  copied  almost  verbatim  from  the  California 
Practice  Act  as  it  stood  at  the  time  ours  was  enacted.  Under  the 
California  code  of  practice,  the  Supreme  Court  of  that  State  had 
almost  uniformly  refused  to  review  the  facts  of  a  case  unless  there 
had  been  a  regular  statement  and  motion  for  new  trial.  (See  Brown 
V.  Grave%,  5  Cal.  119-20 ;  Brown  v.  ToIUb,  7  Cal.  399 ;  8  Cal. 
108 ;  15  Cal.  380 ;  Gagliardo  v.  Hoherlin  et  al,  18  Cal.  394.) 

The  only  conflict  that  we  can  discover  in  the  California  cases  on 
this  point,  was  in  holding,  in  some  instances,  that  the  rule  did  not 
apply  to  actions  of  equitable  cognizance,  but  was  confined  to  those 
of  a  strictly  legal  nature.  But  finally  this  distinction  ceased  to  be 
recognized,  and  in  the  last  case  cited  was  distinctly  overruled,  and 
since  then  the  rule  made  applicable  to  chancery  cases  and  actions 
at  law.  We  deem  it  best  to  follow  the  practice  thus  established  in 
California,  and  think  it  especially  appropriate  that  the  practice 
should  be  established  in  a  case  of  this  kind,  when  it  is  so  extremely 
doubtful  if  the  statement  would  aid  the  appellant,  even  if  we  were 
to  decide  that  we  could  review  the  facts  of  the  case  on  the  statement 
on  appeal,  without  any  previous  motion  for  new  trial.  Whilst  the 
party  that  complains  that  the  verdict  of  a  jury  or  the  finding  of  the 
Court  is  against  the  evidence  in  the  case  must  present  that  particu- 
lar point  by  motion  for  new  trial,  or  it  cannot  be  looked  into  in  this 
Court,  we  do  not  mean  to  say  other  errors  committed  in  the 
progress  of  a  trial  may  not  be  brought  up  either  upon  a  bill  of 
exceptions  or  upon  statement  on  appeal.  Doubtless  most  errors 
committed  during  the  progress  of  a  trial  may,  at  the  option  of  the 
appellant,  be  first  brought  under  review  in  the  Court  below  upon 
motion  for  new  trial,  and  upon  that  Court  refusing  relief,  be  reviewed 
here  on  appeal  from  the  order  refusing  a  new  trial ;  or  they  may  be 
brought  directly  before  this  Court  on  an  appeal  from  the  judgment. 
This  Court  can  look  into  bills  of  exception,  statement  on  appeal,  the 
findings  of  the  Court  and  the  judgment  roll,  for  the  purpose  of  cor- 
recting errors  shown  by  any  of  these  records.  ,  But  for  the  purpose 
of  setting  aside  a  verdict  or  finding  on  the  ground  of  its  not  being 
sustained  by  the  evidence,  it  can  only  look  to  a  statement  on  motion 
for  new  trial. 
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Having  disposed  of  the  statements  in  this  case,  it  only  now 
remains  to  determine  whether  the  judgment  of  the  Court  below 
is  justified  bj  the  pleadings  and  by  the  findings  of  fact  by  the 
Court. 

The  findings  of  fact  by  the  Court  say  the  property  in  dilute 
was,  at  the  time  the  mortgages  were  executed,  ''  the  copartnership 
property  and  assets  of  the  firm  of  Sperry  &  Co.'' 

Section  32  of  the  Practice  Act  is  as  follows:  "  Where  the  action 
is  against  two  or  more  defendants,  and  the  summons  is  served  on 
one  or  more,  but  not  on  all  of  them,  the  plaintiff  may  proceed  as 
follows :  First,  if  the  action  be  against  the  defendants  jointly  in- 
debted upon  a  contract,  he  may  proceed  against  the  defendant 
served,  unless  the  Court  othervrise  direct,  and  if  he  recover  judg- 
ment it  may  be  entered  against  all  the  defendants  thus  jointly 
indebted,  so  far  only  as  that  it  may  be  enforced  against  the  joint 
property  of  all,  and  the  separate  property  of  the  defendant  served : 
or  second,  if  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served,  in  the  same  manner  as 
if  they  were  the  only  defendants." 

In  this  case  the  suits  of  Buhling  &  Co.  and  W.  B.  Hickok  & 
Co.,  on  whose  judgment  the  property  was  sold,  were  commenced 
against  N.  Shiverick,  A.  J.  Sperry,  Thomas  McFarland,  and  E.  P. 
Whitmore,  composing  the  firm  of  Sperry  &  Co.  The  summons  was 
served  on  A.  J.  Sperry  only,  and  judgments  taken  against  him 
personally  and  against  the  joint  property  of  Sperry  &  Co.  The 
first  question  is :  does  the  finding  of  facts  show  that  this  property,  at 
the  date  of  their  judgments,  was  the  joint  property  of  Sperry  k 
Co.  ?  It  appears  to  us  it  does.  The  language  of  the  finding  does 
not  use  the  word  jointy  but  it  says  copartnership  property  and 
assets.  CoUyer  on  Partnership,  Sec.  123,  p.  108,  quotes  approv- 
ingly this  language  from  Lord  Hardwicke :  ^'  The  partners  them- 
selves are  clearly  joint  tenants  in  the  stock  and  effects.  They  are 
seized  per  my  et  per  totU,^^  Finding  that  this  property  was  copart- 
nership property  was  in  effect  finding  it  was  the  joint  property  of 
the  partners  composing  the  firm  of  Sperry  &  Co.  But  even  if 
there  was  a  question  about  copartnership  property  and  assets  being 
technically  joint  property,  still  it  was  clearly  joint  property  as 
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contemplated  by  the  thirty-second  section  of  the  Practice  Act. 
The  very  object  of  that  Act  was  to  authorize  a  judgment,  after 
service  of  summons  on  one  member  of  a  trading  or  manufacturing 
firm,  which  would  reach  the  entire  partnership  property.  We 
think  the  finding  of  the  Court  here  sufficiently  shows  this  property 
was  subject  to  an  execution  against  the  property  of  Sperry  &  Co. 

Holding,  then,  that  Sperry  &  Co.  were  the  jomt  owners  of  the 
property  up  to  the  time  of  the  execution  of  the  mortgages,  the 
question  naturally  arises :  what  effect  did  the  execution  of  these 
mortgages  have  upon  the  property?  When  two  or  more  parties 
hold  property  by  joint  title,  and  one  of  the  joint  owners  conveys  his 
mterest,  the  joint  tenancy  is  immediately  destroyed.  So  too,  it  is 
said  that  if  one  of  the  joint  tenants  mortgages  his  interest  in  fee, 
this  will  destroy  the  joint  tenancy.  (See  Hilliard  on  Mortgages, 
vol.  1,  p.  12.) 

This  latter  proposition,  however,  we  are  inclined  to  doubt,  or 
rather  to  think  too  broadly  expressed.  Where  the  title  to  mort- 
gaged premises  rests  before  foreclosure,  seems  to  be  one  of  those 
points  on  which  neither  Courts  nor  commentators  agree.  The  de- 
cided preponderance  of  opinion,  however,  seems  at  this  day  to  be 
m  &.vor  of  the  proposition  that  the  title  does  not  pass  from  the 
mortgagor  before  breach  of  condition.  By  many  it  is  held  that 
even  aftier  breach  of  condition  the  titie  still  remains  in  the  mortga- 
gor until  foreclosure.  We  are  satisfied  the  best  authorities  hold 
that  the  title  remains  in  the  mortgagor  until  breach.  If  the  fee 
remams  in  the  mortgagor  until  breach,  we  do  not  see  on  what  prin- 
ciple it  can  be  held  that  a  mere  mortgage,  not  changing  the  fee  of 
the  property,  should  destroy  a  joint  tenancy.  We  are  not  disposed 
to  hold  a  proposition  so  apparently  against  principle,  upon  the  mere 
opinion  of  Mr.  Hilliard,  however  respectable  that  may  be,  without 
some  judicial  decision  to  sustam  him.  Hilliard  cites  Powell  on 
Mortgages  (a  work  we  have  not  at  hand)  to  support  his  opinion. 
Whether  Powell  is  supported  by  any  judicial  decision  we  are  unable 
to  determine. 

The  reasons  for  holding,  m  tins  case,  that  a  mortgage  by  one  of 
tiie  joint  tenants  should  not  have  the  effect  of  destroying  the  tenure 
by  which  the  partners  hold  the  property,  are  much  stronger  than  in 
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an  ordinary  case  of  joint  tenancy.  Partners  are  only  quasi  joint 
tenants ;  or  to  speak  more  accurately,  it  may  be  said  that  partners 
are  joint  tenants  whose  rights  and  dnties  are  qualified  in  many  re- 
spects by  the  law  merchant.  The  right  of  survivorship  exists  only 
in  a  limited  and  qualified  manner.  A  surviving  partner  takes  the 
property,  and  may  sell  and  dispose  of  it  for  the  purpose  of  settling 
the  partnership  aflFairs.  But  unlike  other  survivors,  (who  take  the 
joint  property  for  their  own  use)  after  the  partnership  afiairs  are 
settled  he  must  account  to  the  representative  of  the  deceased  part- 
ner for  his  net  interest  in  the  partnership  efiects. 

On  the  other  hand,  ordinary  joint  owners  may  at  their  pleasure 
sell  their  joint  interest  and  thus  destroy  the  joint  tenancy.  A 
partner  cannot  sell  his  interest  in  the  partnership  property,  so  as  to 
deprive  his  cotenants  of  their  lien  on  the  property  for  partnership 
debts  or  liabilities  due  from  the  party  selling.  As  the  mortgages 
in  this  case  were  given  on  partnership  property,  and  with  a  full 
knowledge  on  the  part  of  the  mortgagees  that  it  was  partnership 
property,  we  think  they  did  not  change  the  tenure  by  which  the 
property  was  held,  and  that  it  was  liable  to  be  sold  under  any  exe- 
cution which  was  legally  issued  against  the  property  of  Sperry  & 
Company. 

But  it  is  contended  by  appellant  that  there  was  no  legal  execution 
against  Sperry  &  Co.,  because  Ruhling  &  Co.  and  W.  B.  Hickok 
&;  Co.  sued  Sperry  &  Co.,  consisting  of  four  members,  and  the  find- 
ings in  this  case  show  that  the  Sperry  &  Co.  who  were  interested 
in  the  property  in  dispute  only  consisted  of  three  members. 

We  think  this  is  hardly  a  correct  view  of  the  case.  Ruhling  & 
Co.  and  Hickok  &  Co.  sued  the  Sperry  &  Co.  who  were  erecting  a 
mill  and  transacting  business  with  them.  Of  this  company,  beyond 
all  question,  A.  J.  Sperry  was  one  member.  In  their  complaints 
they  allege  that  Shiverick,  McFarland  and  Whitmore  were  also 
members  of  that  firm.  The  Court  in  this  case  find  they  were  mis- 
taken as  to  Whitmore  being  a  member ;  that  only  the  three  first 
named  were  partners  in  the  firm. 

Now  it  appears  to  us  that  was  an  immaterial  fact,  and  ought  not 
to  have  been  investigated  in  this  case.  Sperry  was  served  with 
summons  and  was  bound  to  make  his  defense  or  ever  after  hold  his 
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peace.  He  might  have  shown  that  he  never  made  a  contract  or 
contracted  a  debt  to  the  plaintiffs  jointly  with  Whitmore,  and  this 
would  have  been  a  good  defense  to  the  action  unless  the  plaintiffs 
had  by  leave  of  the  Court  amended  their  complaint  (as  they  could 
have  done  under  our  statute)  and  stricken  out  the  name  of  Whit- 
more. But  Sperry  made  no  such  defense  to  the  action,  and  conse- 
quently the  judgment  was  good  against  him.  It  would  be  strange 
indeed  if  a  stranger  to  the  proceedings  could  be  allowed  to  come  in 
at  this  late  date  and  make  a  defense  for  Mr.  Sperry,  which  he 
declined  to  do  for  himself  when  he  had  an  opportunity,  four  or  five 
years  since.  The  judgment,  so  far  as  it  is  a  complete  judgment, 
IB  only  against  Sperry.  So  far  as  it  affects  the  joint  property  it 
only  reaches  it  through  Sperry  as  one  of  the  members  of  the  firm 
of  Sperry  &  Co.  The  execution  could  only  be  levied  on  the  indi- 
vidual property  of  Sperry  and  the  joint  property  of  the  company 
which  he  represented.  If  Whitmore  was  a  member  of  that  com- 
pany it  was  right  that  his  interest  in  the  joint  property  should  be 
Bold ;  if  he  was  not,  certainly  a  judgment  against  the  property  of 
the  firm  did  not  hurt  him. 

Here  the  executions  were  levied  on  property  which  the  Court 
finds  belonged  to  Sperry  &  Co.  That  is,  to  that  firm  of  which  A. 
J.  Sperry  (who  was  served  with  summons)  was  a  member,  and 
with  which  Ruhling  &  Co.  and  W.  B.  Hickok  &  Co.  had  dealings. 
If  it  belonged  jointly  to  that  firm,  it  was  wholly  immaterial  whether 
the  firm  consisted  of  three  or  three  hundred  persons. 

The  judgment  of  the  Court  below  must  be  affirmed. 


RBSPONSB  TO  PETITION  FOR  RBHBARING. 

Opinion  by  Bbatty,  C.  J.,  Lewis,  J.,  concurring. 

We  granted  a  rehearing  in  this  case  mainly  because  the  principal 
points  in  the  case,  on  which  our  first  decision  rested,  had  been 
scarcely  noticed  by  counsel  in  their  arguments  or  briefs. 

The  proper  construction  to  be  put  on  Sec.  32  was  one  important 
question  which  we  were  anxious  to  have  fully  discussed.    That  dis- 
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cussion  has,  however,  only  confirmed  us  m  our  views,  heretofore 
expressed,  in  regard  to  that  section  of  the  Practice  Act. 

The  object  seems  to  have  been  to  make  all  partnerships  or  joint 
associations,  so  far  as  their  joint  property  was  concerned,  answer^ 
able  on  judgments  obtained  by  the  service  of  summons  on  a  single 
member,  the  service  on  one  member  having  the  same  eflfect  on  the 
company  as  service  on  a  proper  oflScer  of  a  corporation  has  on  such 
a  body.  Keeping  this  object  of  the  law  in  view,  many  of  the 
objections  raised  by  appellant  to  this  judgment  seem  to  be  very 
readily  disposed  of. 

The  first  objection  raised  by  appellant  is  that  defendant  Froth- 
ingham  pleads  that  the  title  to  the  property  in  controversy,  when 
Shiverick  executed  his  mortgage,  was  held  jointly  by  A.  J.  Sperry, 
N.  Shiverick,  E.  P.  Whitmore,  and  Thomas  McFarland,  composing 
the  firm  of  Sperry  &  Co.,  while  the  findings  show  that  only  three 
of  those  parties  compose  that  firm.  Therefore  the  answer  and 
findings,  being  at  variance,  do  not  support  the  judgment  for  de- 
fendant. That  if  the  proof  does  not  support  the  allegation  of  the 
answer,  the  defense  must  fail. 

A  trifling  variance  between  the  probata  and  allegata  is  not  mate- 
rial. Here  the  variance  was  of  no  manner  of  importance.  In  the 
suits  of  Ruhhng  &  Co.  and  Hickok  &  Co.  four  parties  were  sued, 
the  complaint  alleging  they  all  four  composed  the  firm  of  Sperry  & 
Co.  One  of  the  four  parties  (confessedly  a  member  of  that  firm) 
is  served,  and  being  so  served,  the  law  makes  him  answer  for  all 
his  partners.  They  are  (to  the  extent  of  the  partnership  funds) 
just  as  much  bound  by  his  action  as  they  would  be  by  the  action  of 
an  attorney  employed  by  them  jointly.  Now  Sperry  confesses 
(and  in  confessing  for  himself  he  confesses  for  all  his  partners)  that 
the  firm  was  composed  of  the  four  members  charged  in  the  com- 
plaint of  Ruhling  &  Co.,  as  forming  that  association.  So  far,  then, 
as  that  company  is  concerned,  it  is  admitted  Whitmore  is  a  partner ; 
and  no  member  of  that  company,  nor  any  person  claiming  under 
them,  can  be  permitted  to  say  he  was  not  a  partner.  With  regard 
to  E.  P.  Whitmore  himself,  of  course  the  thing  would  be  different. 
He,  not  being  a  member,  would  not  be  affected  by  the  admissions 
of  parties  with  whom  he  was  not  connected. 
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The  real  defense  here  set  up  by  Frothingham  was,  that  the  prop- 
erty, when  Shiverick  executed  his  mortgage,  belonged  jointly  to 
Sperry  &  Co.,  and  was  bound  for  their  joint  debts,  etc.  The  fact 
that  he  was  mistaken  as  to  the  number  of  persons  composing  that 
firm  was  of  no  importance  whatever. 

Appellant  contends  that  if  this  was  partnership  property,  held 
jointly  by  the  partnership  firm  of  Sperry  &  Co.,  still  each  partner 
might  mortgage  his  individual  share,  and  the  mortgage  would  be 
good  against  aU  persons,  except  partners  and  creditors  of  the  firm. 
That  is  true.  But  in  this  case  it  is  claimed  that  a  creditor  sold 
this  property  under  regular  proceedings  against  the  firm.  If  so, 
the  entire  title  passed,  and  Frothingham  holds  under  the  claim  of  a 
creditor. 

The  clerical  error  of  the  Judge  in  writing  J.  A.  Sperry  for  A. 
J.  Sperry  is  certainly  a  matter  of  no  importance.  Nor  is  it  of  any 
importance  that  the  Judge,  in  speaking  of  the  judgments  against 
Sperry  &  Co.,  spoke  of  the  plaintiffs  as  Ruhling  &  Co.  and  Hickok 
&;  Co.,  instead  of  mentioning  the  names  of  the  persons  composing 
such  firms.  These  objections  are  rather  too  technical  to  be 
seriously  c6nsidered. 

Nor  is  the  objection  that  no  judgment  eo  nomine  could  be  entered 
against  Sperry  &  Co.  any  more  tenable  than  the  other.  The  judg- 
ment in  this  case,  so  far  as  it  was  a  personal  judgment,  was  only 
against  Sperry,  the  defendant  served  ;  but  it  was  also  a  sort  of 
judgment  in  rem.  against  the  partnership  effects  of  Sperry  &  Co. 
The  debt  was  contracted  by  the  firm  of  Sperry  &  Co.,  and  all  the 
joint  property  owned  by  the  members  of  that  firm  was  bound  for  it. 
The  counsel  for  appellant  seems  wholly  to  lose  sight  of  the  distinc- 
tion between  "  defendants  jointly  indebted"  and  defendants  jointly 
sued.  In  this  action,  four  defendants  were  jointly  sued,  but  it 
turns  out  that  only  three  of  them  were  jointly  indebted.  Now  this 
judgment,  which  is  in  the  nature  of  a  judgment  in  rem.,  is  only 
effective  against  the  joint  property  of  three  of  the  defendants  sued, 
for  it  seems  Whitmore  was  not  bound  by  the  joint  contract.  If  in 
fiust  there  had  been  joint  property  held  by  Sperry,  Shiverick,  Whit- 
more, and  McFarland,  and  it  ha(d  been  sold  under  this  execution, 
Whitmore  could  certainly,  by  a  proper  proceeding,  have  set  aside 
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the  sale,  or  at  least  recovered  his  fourth  of  the  property,  by  show- 
ing he  was  not  a  member  of  the  firm  of  Sperry  &  Co.;  for  he  not 
being  a  partner  of  Sperry,  nor  a  joint  contractor  with  him,  was  not 
bound  by  his  silence  or  his  confession.  But  the  other  three  being 
actual  partners  in  the  firm  of  Sperry  &  Co.,  they  were,  in  the 
language  of  the  statute,  "  defendants  *  *  jointly^^  indebted^  and 
as  such  their  joint  property  was  bound. 

It  is  contended  that  this  property  could  not  pass  under  the  sec- 
tion of  the  Practice  Act  heretofore  referred  to,  because  that  only 
refers  to  joint  property,  and  partners  cannot  hold  real  estate  as 
joint  oumers  ;  and  in  support  of  this  proposition  we  are  referred  to 
the  case  of  Howard  v.  Priest,  and  Dt/er  v.  Clark^  5  Met.  Mass., 
and  Sec.  135  of  CoUyer  on  Partnership.  These  cases  do  not,  in 
our  opinion,  sustain  any  such  proposition.  At  law,  partners,  like 
any  other  persons,  may  take  a  conveyance  of  real  estate  to  them- 
selves, either  as  joint  tenants  or  tenants  in  common. 

To  show  that  such  was  the  opinion  of  the  Court  in  the  case  of 
Dyer  v.  Clark^  just  referred  to,  we  need  only  quote  the  following 
language  of  Chief  Justice  Shaw  in  delivering  the  opinion  in  that 
case :  "  Should  the  partners  take  their  conveyance  in  such  mode 
as  to  create  a  joint  tenancy,  as  they  still  may,  though  contrary  to  the 
policy  of  our  law,  still  it  would  not  accomplish  the  purpose  of  the 
parties."     In  the  foregoing  quotations  the  italics  are  our  own. 

Then  in  truth,  partners  may  hold  real  estate,  so  far  as  the  legal 
title  is  concerned,  like  any  other  persons,  either  as  joint  tenants  or 
tenants  in  common.  But  when  property  has  been  acquired  with 
partnership  funds  and  for  partnership  purposes,  whatever  the  legal 
tenure  may  be.  Courts  of  equity  will  treat  it  as  partnership  property. 
Or,  as  Courts  sometimes  say,  they  will  treat  it  as  personal  property. 
Of  personal  property,  partners  are  admitted  to  be  joint  tenants. 
Yet  Courts  of  equity,  in  speaking  of  real  estate  held  by  partners, 
always  say  that  m  equity  it  will  not  be  treated  as  joint  property, 
but  as  held  in  common,  each  tenant  in  common  holding  his  interest  ia 
trust  for  the  partnership.  They  say  they  cannot  hold  it  to  be  joint 
property,  otherwise,  the  jtts  accrescendi  would  intervene  in  case  of 
the  death  of  one  of  the  parties,  to  the  great  detriment  of  trade.  But 
the  ju8  accrescendi  applies  as  well  to  personal  property  as  to  real 
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estate,  yet  the  Courts  have  no  hesitation  in  calling  the  personal 
property  of  partners  joint  property. 

Now  the  truth  is,  that  phrase,  jus  accrescendi^  when  applied  to 
real  estate,  seems  to  have  frightened  Courts  into  all  sorts  of  absurd 
and  contradictory  expressions.  It  does  not  seem  to  have  done  any 
harm  so  far  as  results  were  concerned,  but  merely  led  to  confusion 
of  expression.  As  regards  personal  estate,  the  phrase  seems  to 
have  been  very  harmless.  Judges  could  deal  with  it  without  being 
frightened  out  of  their  propriety. 

Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  Court  in 
the  case  of  Dyer  v.  Olark^  (5  Met.,  p.  576)  uses  this  language : 
"  Such,  indeed,  is  the  result  of  the  application  of  the  well  known 
rules  of  law,  when  the  partnership  stock  and  property  consist  of 
personal  estate  only.  And  as  partnerships  were  formed  mainly  for 
mercantile  transactions,  the  stock  commonly  consisted  of  cash,  mer- 
chandise, securities  and  other  personal  property ;  and  therefore  the 
rules  of  law  governing  that  relation  would  naturally  be  framed  with 
more  especial  reference  to  that  species  of  property.  It  is  therefore 
held  that  on  the  decease  of  one  of  the  partners,  as  the  surviving 
partner  stands  chargeable  with  the  whole  of  the  partnership  debts, 
the  interest  of  the  partners  in  the  chattels  and  choses  in  action 
shall  be  deemed  so  far  a  jomt  tenancy  as  to  enable  the  surviv- 
mg  partner  to  take  the  property  by  survivorship,  for  all  purposes 
of  holding  and  administering  the  estate,  until  .  the  effects  are 
reduced  to  money  and  the. debts  are  paid  ;  though,  for  the  purpose 
of  encouraging  trade,  it  is  held  that  the  harsh  doctrine  of  the  jvs 
accrescendi,  which  is  an  incident  of  joint  tenancy  at  the  common 
law,  as  well  in  real  as  in  personal  estate,  shall  not  apply  to  such 
partnership  property  ;  but,  on  the  contrary,  when  the  debts  are  all 
paid,  the  effects  of  the  partnership  reduced  to  money,  and  the  pur- 
poses of  the  partnership  accomplished,  the  surviving  partner  shall 
be  held  to  account  with  the  representatives  of  the  deceased  for  his 
just  share  of  the  partnership  funds."  In  plain  English,  personal 
property  of  partners  is  joint  property  with  only  a  qualified  right  of 
survivorship.  Real  estate  is  in  law  common  property  or  joint  prop- 
erty, just  as  the  deeds  of  the  conveyance  make  it.  In  equity,  all 
real  estate  acquired  with  partnership  funds  and  used  for  partner- 
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ship  purposes,  is,  like  personalty,  joint  property,  with  only  a  quali- 
fied right  of  survivorship. 

The  answer  of  Frothingham  in  this  case  alleges  that  the  prop- 
erty which  was  sold  under  the  judgments  of  Ruhling  &  Co.  and 
Hickok  &  Co.,  was  the  joint  property  of  Sperry  &  Co.  The  find- 
ing of  the  Court  b  reference  to  this  matter  is  that  the  property 
was  the  copartnership  property  and  assets  of  the  firm.  It  would 
have  been  more  satisfactory  if  the  finding  had  been  more  explicit 
as  to  the  tenure  by  which  this  property  was  held.  An  Act,  how- 
ever, passed  by  the  Legislature  of  this  State,  approved  March  11th, 
1865,  in  relation  to  appeals,  contains  the  following  section : 

"  In  cases  tried  by  the  Court  without  a  jury,  no  judgment  shall 
be  reversed  for  want  of  a  finding,  or  for  a  defective  finding  of  the 
facts,  unless  exceptions  be  made  in  the  Court  below  to  the  finding 
or  to  the  want  of  finding ;  and  in  case  of  a  defective  finding,  the 
particular  defects  shall  be  specifically  and  particularly  designated ; 
and  upon  failure  of  the  Court  below  to  remedy  the  alleged  error, 
the  party  moving  shall  be  entitled  to  his  exceptions,  and  the  same 
shall  be  settled  by  the  Judge,  as  in  other  cases ;  provided,  that 
such  exceptions  to  the  finding  shall  be  filed  in  the  Court  within  five 
days  after  the  making  of  the  finding  or  decision  to  which  exception 
is  made." 

In  this  case  it  seems  to  us,  if  the  plaintiff"  thought  this  finding 
not  sufficiently  specific  as  to  the  tenure  by  which  Sperry  &  Co. 
held  this  property,  he  should  have  excepted  to  this  finding,  point- 
ing out  its  particular  defects.  In  the  absence  of  such  exceptions, 
we  think  it  sufficient  to  support  the  judgment.  The  judgment  of 
this  Court  will  be  in  accordance  with  the  opinion  heretofore  filed. 

Johnson,  J.,  not  havmg  joined  in  the  order  grantmg  a  rehearing, 
does  not  participate  in  this  decision. 
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A.  S.  BRYANT,  Respondent,  vs.  THE   CARSON  RIVER 
LUMBERING  COMPANY,  Appellant. 

Where  there  is  a  statement  on  motion  for  new  trial,  and  the  moving  party  appeals 
from  the  order  refusing  a  new  trial,  the  case  comes  before  this  Court  on  the 
same  statement  on  which  the  Court  below  acted,  and  there  is  no  necessity  for 
a  statement  on  appeal. 

A  verdict  will  not  be  set  aside  merely  because  it  is  against  the  weight  of  evidence 

In  a  mortgage  of  personal  property,  the  title, passes  to  the  mortgagee,  subject  to 
defeasance  upon  payment  of  the  debt,  and  after  breach  of  condition  he  has 
the  absolute  right,  after  due  notice,  to  sell  the  property  at  public  or  private 
sale. 

The  purchaser  of  personalty  sold  by  a  mortgagee  gets  a  perfect  and  indefeasible 
title.  There  is  no  right  of  redemption  from  such  purchaser.  That  right  only 
exists  for  a  reasonable  time  after  breach  as  against  the  mortgagee,  who  has 
not  sold  the  property. 

The  fact  that  the  purchaser  knows  that  his  vendor  is  only  a  mortgagee,  makes  no 
difference  as  to  the  character  of  title  acquired  by  the  purchase. 

The  section  of  the  Practice  Act  which  declares  there  shall  be  but  one  form  of 
action  to  foreclose  a  mortgage,  does  not  deprive  a  mortgagee  of  his  right  to 
sell  without  action. 

Whether  a  mortgagee  can  sell  without  notice  given — Qtteref 

A  mortgage  of  personal  property  without  delivery,  is  good  as  between  the  parties. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Ormsby  County,  Hon.  S.  H.  Wright,  presiding. 

The  facts  are  stated  in  the  opinion  so  far  as  they  relate  to  the^ 
points  decided. 

-B.  M.  Clarke^  JS$q.^  for  Appellant. 

There  is  no  question  as  to  the  facts  of  a  mortgage  to  Drew,  and 
a  sale  by  him  to  defendants.  A  mortgagee  after  condition  broken, 
may  sell  personal  property.  (2  Hilliard  on  Mortgages,  478 ;  8 
N.  H.  293 ;  8  Johns.  96 ;  9  Wend.  83-4 ;  7  Cowen,  292.) 

Even  if  the  sale  was  illegal  at  first,  Bryant  ratified  it. 

John  Cradlebaugh  and  W.  Patterson^  Usqs.j  for  Respondent. 

Drew,  as  mortgagee,  had  no  right  to  sell  the  property.  Nor  was 
tiie  mortgage  valid  for  any  purpose,  as  no  delivery  was  ever  had 
under  it. 
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There  being  no  statement  on  appeal,  the  Court  can  only  consider 
the  judgment  roll.  (Practice  Act,  Sec.  276,  363 ;  Dobbins  v. 
DoUarhide,  15  Cal.  374;  Barrett  v.  Tewksbury,  15  Id.  364; 
Button  V.  Reedy  25  Id.  482 ;  Burnett  v.  Pacheco,  27  Id.  410 ; 
Vilhac  V.  Biven,  28  Id.  413.) 

In  this  action  the  defendants  do  not  set  up  their  right  to  the  pos- 
session of  the  property  by  virtue  of  the  mortgage  given  by  plaintiff 
to  Drew,  but  claim  ownership  of  the  property,  and  had  used  and 
converted  the  same  to  their  own  use  under  the  claim  of  being  the 
owner. 

Clark  V.  Ridout,  39  N.  H.  238,  is  directly  in  point,  and 
directly  decides  the  action  of  trover  the  proper  action  to  be  brought. 
Charter  v.  Stevens^  3  Denio,  33,  is  to  the  same  point. 

A  mortgagee  of  personal  property  may  enforce  his  lien  by  fore- 
closing his  mortgage,  or  upon  due  notice  may  sell  the  mortgaged 
property  at  public  auction.  One  or  the  other  must  be  done. 
( Wilson  V.  Brannan^  27  Cal.  270.)  In  this  case  no  such  suit 
was  brought  or  notice  given,  or  a  public  sale  of  the  property  had, 
but  the  property  was  used  and  sold  by  the  defendants  without  any 
right  or  authority  of  law. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring,  and  Johnson, 
J.,  concurring  specially. 

It  is  claimed  on  behalf  of  respondent  in  this  case,  that  in  the 
absence  of  a  statement  on  appeal  this  Court  cannot  extend  its  in- 
quiries beyond  the  judgment  roU,  and  as  no  error  is  apparent  from 
that,  the  judgment  must  be  aflBrmed.  The  record,  however,  contains 
the  statement  used  on  the  motion  for  new  trial,  which  purports  to 
contain  all  the  material  evidence  adduced  upon  the  trial,  together 
with  an  assignment  of  the  errors  complained  of  by  appellant ;  and 
the  appeal  is  taken,  both  from  the  judgment  and  the  order  refusing 
a  new  trial.  In  such  cases  it  has  been  the  uniform  practice  of  this 
Court,  to  treat  the  statement  on  motion  for  a  new  trial  as  a  state- 
ment on  appeal.  When  such  statement  contains  everything  which 
the  appellant  wishes  to  bring  to  the  attention  of  the  appellate 
Court,  there  would  seem  to  be  no  necessity  for  a  distinct  statement 
on  appeal.     The  rule  which  has  been  observed  by  this  Court  in  this 
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respect,  is  recommended  by  considerations  of  convenience,  and  we 
see  no  reason  why  it  should  not  be  followed  in  this  case. 

We  readily  agree  with  counsel  that  the  verdict  and  judgment 
should  not  be  set  aside  simply  because  the  weight  of  evidence  may 
be  against  them,  because  it  is  presumed  that  the  jurors  who  see  the 
witnesses  and  the  manner  in  which  they  testify,  are  the  better 
judges  of  the  weight  to  be  given  to  their  testimony.  Hence,  when 
they  have  rendered  their  verdict,  it  is  entitled  to  great  weight  and 
consideration  in  an  appellate  tribunal,  for  as  Coke  says :  Veredictum 
quasi  dictum  veritatis  ut  judicium  est  qua%i  juris  dictum. 

We  will  not,  therefore,  set  aside  a  verdict  when  there  is  no  ob- 
jection to  it  except  that  it  is  against  the  weight  of  evidence.  This 
brings  us  to  a  consideration  of  the  merits  of  the  case,  as  presented 
by  testimony  which,  in  our  judgment,  stands  uncontradicted. 

It  is  established  beyond  all  question  that  Drew,  the  mortgagee 
of  the  lumber,  sold  the  mortgaged  property  to  the  defendant,  and 
received  a  valuable  consideration  therefor.  Drew  in  his  testimony 
says ;  "  I  sold  to  Russell  &  Crow,  and  understood  at  the  time  that 
I  had  the  right  to  sell." 

A  Mr.  Crow  on  the  part  of  the  defendant  testified :  "  Bryant 
told  me  to  buy  of  Drew ;  said  he  was  willing  for  Drew  to  sell,  and 
for  me  to  buy  of  him.  I  then  (for  the  defendant)  bought  the 
timber  and  logs  from  Drew."  .  The  receipt  delivered  by  Drew  to 
the  defendant,  acknowledging  the  payment  of  a  portion  of  the  con- 
sideration money,  also  shows  a  sale,  and  states  the  consideration  to 
be  thirteen  dollars  per  thousand  feet. 

A.  M.  and  C.  P.  Crow  both  testify  that  Bryant  stated  in  their 
presence  that  Drew  was  authorized  to  sell  the  timber.  True', 
Bryant  denies  having  made  any  such  statement,  but  there  is  nothing 
in  the  testimony  to  show  that  Drew  did  not  sell  the  property  to 
the  defendant,  or  to  support  the  assumption  of  counsel  for  re- 
spondent, that  Drew  simply  made  an  assignment  of  his  mortgage  ; 
and  the  record  discloses  a  fact  rather  inconsistent  with  this  theory 
of  the  transaction — that  is,  the  notes  secured  by  the  mortgage  to 
Drew  were  all  surrendered  to  Bryant,  the  maker,  upon  the  sale  to 
the  defendant,  both  the  plaintiff  and  Drew  thereby  treating  them 
as  paid  and  canceled.     Had  it  been  the  intention  simply  to  assign 
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the  mortgage,  the  notes  which  evidence  the  debt  it  would  Beem, 
would  have  been  transferred  to  the  assignee. 

Upon  the  re-ex&mination  of  Drew  he  says:  *'I  sold  my  papers. 
What  I  had  I  transferred.  I  cannot  say  whether  Bryant  did  or  did 
not  tell  me  to  sell  the  timber." 

What  he  meant  to  say  evidently  was,  that  he  simply  sold  whatever 
right  or  title  he  had  in  the  mortgaged  property  to  the  defendant. 
Giving  such  interpretation  to  what  he  said  upon  his  re-examination, 
and  there  is  no  inconsistency  between  it  and  what  he  stated  upon 
his  examination  in  chief,  because,  as  we  shall  show,  he  had  the  ab- 
solute title  and  had  a  right  to  sell  it. 

There  is  nothing,  therefore,  in  the  transcript  to  support  the  posi- 
tion that  Drew  simply  assigned  the  mortgage  to  the  defendant, 
whilst,  on  the  other  hand,  it  is  proven  beyond  all  question,  that  the 
mortgagee  sold  the  property  absolutely. 

As  the  testimony  clearly  warrants  it,  the  sale  will  be  treated  as 
an  established  fact  in  the  case.  Then  follow  the  inquiries  whether 
the  mortgagee  had  the  authority  to  sell  the  property,  and  if  so,  what 
interest  the  purchaser  acquired  by  such  sale. 

The  uniform  language  of  the  authorities  is,  that  a  mortgage  of 
personal  property  passes  the  whole  legal  title  to  the  mortgagee, 
subject,  however,  to  be  revested  in  the  mortgagor  upon  the  per- 
formance of  the  condition  of  the  mortgage,  and  possibly  by  redemp- 
tion after  breach  of  it*  (^Brown  v.  Benient  ^  Strong^  8  Johnson, 
96 :  2  Hilliard  on  Mortgages,  618 ;  Ackley  v.  Finehy  7  Cowen, 
290 ;  Dewey  et  ah.  v.  Botvman  et  ah.  8  Cal.  145 ;  Tannahill  et 
ah.  V.  Tuttley  3  Mich.  R.  104.)  After  breach  of  condition  or 
failure  on  the  part  of  the  mortgagor  to  perform  his  contract,  the 
same  authorities  hold  that  the  title  becomes  absolute  in  the  mort- 
gagee to  the  extent  that  he  may  upon  due  notice  to  the  mortgagor 
sell  or  otherwise  dispose  of  the  mortgaged  property  to  satisfy  his 
debt.  If  by  a  fair  sale  of  the  entire  property  only  enough  be 
realized  to  discharge  the  demand,  the  mortgagor  has  no  remedy. 
(^Brmvn  v.  Bement  et  al.y  8  John.  96.)  Indeed  the  entire  current 
of  authorities  supports  the  proposition  that  the  mortgagee  may  sell 
either  at  public  or  private  sale,  and  to  that  extent  at  least  he  is 
treated  as  the  absolute  owner  of  the  mortgaged  property.     Charter 
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y.  StevenSy  3  Denio,  33,  relied  on  by  counsel  for  respondent,  does 
not  maintain  a  different  doctrine,  nor  does  it  in  anj  wise  conflict 
with  the  general  rule  of  law  as  we  have  stated  it.  It  was  simply 
held  in  that  case,  that  trover  might  be  maintained  against  the 
mortgagee  for  the  sale  or  conversion  of  a  portion  of  the  mortgaged 
property  after  the  debt  had  been  paid.  The  Court  held  that  what 
had  been  done  before  the  sale  of  the  horse,  for  the  conversion  of 
which  the  action  was  brought,  was  equivalent  to  the  payment  of  the 
mortgagee's  claim,  and  therefore  that  he  had  no  further  claim  upon 
the  mortgaged  property. 

"  The  mortgage,"  said  Beardsley,  J.,  "  provides  that  on  failure 
to  pay  at  the  time  specified  the  mortgagee  might  take  possession  of 
the  said  property  and  sell  the  same  at  public  auction,  after  giving 
six  days'  notice  of  the  sale,  and  satisfy  said  above-mentioned  sum 
of  money,  and  the  interest  of  the  same,  and  costs  of  selling  the 
same."  "  Default  in  payment,"  says  the  Judge, "  had  been  made, 
and  the  mortgagee  proceeded  to  sell  under  the  authority  contained 
in  the  clause  of  the  mortgage.  And  before  he  sold  the  horse, 
which  alone  is  now  in  question,  enough  money  had  been  raised  to 
satisfy  the  amount  due  and  unpaid,  with  interest  and  expenses. 
The  end  and  object  of  the  mortgage  had  been  thus  fully  attained, 
and  the  mortgagee  had  no  longer  any  right  to  the  property  which 
remained  unsold,  or  to  sell  it  under  the  mortgage."  The  Court, 
upon  these  facts,  very  justly  held  that  the  plaintiff  could  recover  in 
trover  the  value  of  the  horse  converted  after  the 'debt  had  been 
discharged.  But  clearly,  no  such  action  can  be  maintained,  ex- 
cept where  property  is  sold  or  converted  after  the  debt  is  extin- 
guished. But  conceding  that  the  case  supports  the  proposition  of 
counsel,  still  it  does  not  by  any  means  follow  that  such  an  action 
could  be  supported  against  the  vendee  from  the  mortgagee  which  is 
the  case  at  bar.  Counsel  will  also  find  upon  a  carefiil  examination 
of  the  case  of  Clark  v.  Ridouty  39  New  Hampshire  Reports,  238, 
that  it  has  no  bearing  whatever  upon  this  pomt.  The  defendant  in 
that  case  claimed  no  right  as  mortgagee  of  the  property,  but  on  the 
contrary  distinctly  repudiated  it,  and  the  Court  treated  the  case  as 
if  no  mortgage  existed.  We  find  nothing  in  it  to  justify  the  con- 
struction placed  upon  it  by  counsel.     Indeed  the  law  authorizing 
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the  mortgagee  to  sell  is,  in  our  opinion,  so  thoroughly  settled  that 
it  cannot  now  admit  of  a  question.  Such  being  the  right  of  the 
mortgagee,  it  follows  as  a  necessary  consequence  that  the  purchaser 
from  him  obtains  an  absolute  legal  title  as  complete,  perfect  and 
indefeasible  as  can  exist  or  be  acquired  by  purchase ;  and  a  sale, 
upon  due  notice  to  the  mortgagor,  whether  at  public  or  private 
sale,  forecloses  all  equity  of  redemption  as  completely  as  a  decree 
of  Court. 

For  a  reasonable  time  after  breach  of  the  condition  of  the  mort- 
gage, and  whilst  the  property  remains  in  the  possession  of  the 
mortgagee,  the  Courts  of  Equity  have  uniformly,  upon  a  proper 
application,  allowed  a  redemption  by  the  mortgagor ;  but  after  sale 
made  upon  due  notice  no  such  right  exists,  for  the  purchaser 
acquires  the  absolute  title.  That  defendant  had  notice  of  the  fact 
that  Drew  was  in  possession  of  the  property  as  mortgagee,  is  a 
matter  of  no  consequence  whatever ;  because,  as  we  have  shown, 
Drew  as  a  mortgagee  had  a  right  to  sell,  and  notwithstanding  the 
defendant  had  notice  of  the  mortgage  it  acquired  an  absolute  title, 
if  the  sale  was  bona  fide. 

But  it  is  claimed  by  counsel  that  Sec.  246  of  the  Practice  Act 
prescribes  the  only  means  by  which  the  mortgagor's  rights  may  be 
foreclosed.  We  think  otherwise.  That  section  simply  declares 
that  there  shall  be  but  one  action  for  the  recovery  of  a  debt,  or 
enforcement  of  a  right  secured  by  a  mortgage,  which  shall  be  for  an 
enforcement  of  the  lien  or  mortgage,  in  accordance  with  the  pro- 
visions of  the  statute.  It  does  not,  however,  deprive  the  mortgagee 
of  personal  property  of  right  to  sell  without  action,  and  so  it  has 
been  directly  held  in  California  upon  a  statute  identical  with  ours. 
(  Wilson  V.  Brannauy  27  Cal.  268.)  What  might  be  the  effect  of 
a  sale  made  by  the  mortgagee  without  notice,  and  whether  notice 
be  necessary  or  not,  are  questions  which  need  not  be  discussed,  as 
there  was  in  this  case  not  only  notice  but  a  clear  waiver  of  all 
informalities  in  the  sale.  There  is  much  testimony  in  the  record 
showing  that  Bryant  had  notice  of  Drew's  intention  to  sell  to  the 
defendant,  and  indeed  that  he  authorized  such  sale. 

But  if  it  be  claimed  that  previous  notice  is  not 'clearly  proven, 
Bryant's  acquiescence  in  the  sale  is  irrefragably  established.     The 
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plaintiflT  himself  admits  that  he  endeavored  to  obtain  a  portion  of 
tiie  purchase  mqney  from  the  defendant,  saying  that  he  was  to  have 
what  remained  after  Drew  was  paid.  He  took  back  and  canceled 
his  notes  which  were  held  by  Drew,  and  which  were  secured  by 
mortgage.  And  after  the  sale  was  made  he  charged  the  defendant, 
and  obtained  his  pay,  for  assisting  in  taking  the  property  in  question 
out  of  the  river,  refusing  to  let  the  defendant  haul  it  away  until  he 
was  so  paid.  Many  such  facts  appear  in  the  record,  which  leave 
no  doubt  whatever  of  the  full  ratification  of  the  sale  by  the  plaintiff. 
Even  conceding  the  necessity  for  notice,  such  ratification  amounted 
to  a  waiver  of  all  rights  which  the  informality  in  the  sale  might 
have  given  him.  Thus  the  case  is  left  in  precisely  the  same  posi- 
tion as  if  due  notice  had  been  given  by  the  mortgagee  before 
the  sale. 

That  the  mortgage  in  question  was  void  because  there  was  no 
delivery  of  property  to  the  mortgagee,  is  a  position  utterly  unte- 
nable. The  effect  of  a  failure  to  transfer  the  possession  of  personal 
property  to  the  mortgagee,  is  simply  to  make  the  mortgage  void  as 
against  third  parties.  So  far  as  the  parties  to  the  instrument  are 
concerned,  it  is  perfectly  good  without  a  delivery.  None  of  them 
can  take  advantage  of  that  fact  for  the  purpose  of  defeating  the 
mortgage.  The  law  requiring  a  delivery  of  possession  of  the 
mortgaged  property  to  the  mortgagor  was  adopted  solely  for  the 
protection  of  third  parties  purchasing  or  acquiring  rights  from  the 
person  in  possession.  They  alone  have  the  right  to  take  advantage 
of  a  failure  to  comply  with  this  requirement  of  the  la;^.  Surely 
the  mortgagor  cannot  defeat  the  mortgage  upon  any  such  ground. 

We  conclude,  therefore,  that  the  mortgagee  sold  the  property  to 
the  defendant ;  that  he  had  the  right  so  to  sell ;  and  that  the  de- 
fendant acquired  an  absolute  title  to  the  property  by  means  of  it. 

Judgment  reversed,  and  new  trial  awarded. 

Opinion  by  Johnson,  J. 

I  concur  with  Chief  Justice  Beatty  and  Mr.  Justice  Lewis  as  to 
the  conclusions  they  attain  in  respect  to  the  first  point  discussed  in 
their  opinion.  I  also  concur  in  the  construction  they  place  on  Sec. 
246  of  the  Practice  Act,  and  hold  with  them  *'  that  the  mortgagee 
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of  personal  property  is  not  limited  to  the  remedy  of  judicial  fore- 
closure for  the  purpose  of  subjecting  the  property  to  a  sale  for  the 
satisfaction  of  the  debt  due."  I  also  concur  in  the  reasoning  and 
in  the  conclusion  respecting  the  last  point  discussed  in  their 
opinion,  concerning  the  delivery  of  personal  property  mortgaged. 
In  relation  to  the  other  points,  (excepting  the  one  hereafter  men- 
tioned) as  I  do  not  deem  them  essential  in  determining  this  appeal, 
I  express  no  opinion.  I  concur  in  the  judgment  on  the  one  ground 
that  the  statement  on  motion  for  a  new  trial  in  the  lower  Court 
establishes  beyond  a  question  that  the  plaintiff  Bryant  ratified  the 
acts  of  Drew  in  the  matter  of  the  sale  of  the  mortgaged  property 
to  the  defendant ;  and  he  is  thereby  concluded  from  questioning  the 
regularity  of  the  sale,  so  far  as  it  can  be  affected  by  any  matter  in 
issue  in  this  case. 


THE  VIRGINIA  CITY  GAS  COMPANY  v.  THE  MAYOR 
AND  BOARD  OF  ALDERMEN  OF  VIRGINIA  CITY; 

BOTH  PARTIES  APPEALING. 

When  the  Legislature,  in  granting  a  charter  to  a  Gas  Company,  imposes  upon  the 
company,  as  one  condition  of  the  charter,  the  furnishing  of  a  certain  quantity 
of  gas  to  the  city,  the  law  does  not  raise  an  implied  promise  on  the  part  of 
the  city  to  pay  for  that  which  the  company  are  unconditionally  required  to 
furnish. 

Per  Lewis,  J. — When  a  Gas  Company  is  required  to  furnish,  free  of  cost,  a  certain 
quantity  of  gas  for  Uie  first  year,  and  a  certain  larger  quantity  for  the  second 
year,  and  so  on  to  the  end  of  its  charter,  and  the  law  fixes  the  time  when  the 
gas  toorks  shall  be  finished,  but  does  'not  fix  the  day  when  the  furnishing  of 
gas  shall  commence,  the  company  shall  have  a  reasonable  time,  after  the  gas 
works  are  finished,  to  lay  pipe  and  prepare  for  distribution. 

The  first  year  for  distribution  shall  commence  after  the  lapse  of  a  reasonable  time 
from  the  finishing  of  the  works. 

Per  Johnson,  J. — When  the  company  was  bound  to  finish  the  works  on  or  before 
a  certain  day,  and  the  city  was  bound  to  furnish  the  burners,  etc.,  the  first 
year  would  commence  when  the  city  was  ready  to  furnish  the  burners,  provided 
of  course  that  readincds  must  be  either  after  the  works  were  actually  ready  for 
the  distribution  of  gas,  or  after  the  expiration  of  the  time  when  the  law 
required  the  works  to  be  finished. 

If  the  city  neglected  to  furnish  the  burners  as  soon  as  they  were  entitled  to  the 
gas,  still  they  would  only  be  entitled  to  the  smaller  quantity  for  one  year  from 
the  time  they  furnished  the  burners. 
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Per  Beattt,  C.  J.,  dissenting. — The  company  were  bound  to  be  ready  to  furnish 
gas  from  the  period  when  the  law  required  the  works  to  be  finished.  On  that 
day  the  "  first  year  "  commenced,  during  which  they  were  bound  to  furnish 
the  smallest  quantity  of  gas.  One  year  thereafter  they  were  bound  to  bft 
ready  to  furnish  the  increased  quantity.  If  the  city  failed  for  six  months  of 
the  first  year  to  furnish  burners,  it  lost  the  use  of  the  smaller  supply  foj  that 
period,  but  this  did  not  postpone  the  period  when  the  company  was  bound  to 
commence  furnishing  the  large  supply. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  presiding. 

The  facts  are  folly  stated  in  the  opinions  of  the  Court. 

Hoover  ^  Cole,  for  the  City. 

The  city  was  entitled  to  five  burners  for  the  first  year,  say  from 
June  1st,  1864,  to  June  1st,  18^65.  For  the  first  six  months  no  gas 
was  used ;  for  the  last,  just  double  the  quantity  per  night  fixed  by 
law.  This  was  consuming  just  the  right  quantity  in  the  year,  and 
the  city  is  not  bound  for  anything. 

The  law  makes  it  comjndaory  on  the  company  to  furnish  the  gas. 
If  the  law  compels  the  company  to  furnish  the  gas,  how  can  it  be 
held  that  it  was  furnished  on  an  implied  contract  of  the  city  to  pay 
for  it. 

Jonas  Sedy  and  Will  CampheU,  for  the  Corporation.  No  brief 
on  file. 

Opinion  by  Lewis,  J.,  Johnson,  J.,  concurring  in  judgment; 
Beatty,  C.  J.,  dissenting. 

The  plaintiff"  is  a  corporation  organized  under  an  Act  of  the 
Legislature  of  the  Territory  of  Nevada,  entitled  "  An  Act  to  cre- 
ate the  Virgmia  City  Gas  Company,"  approved  November  28th, 
A.D.  1861. 

The  second  section  of  this  Act  grants  to  the  plaintiff"  the  exclu- 
sive privilege  of  supplying  the  City  of  Virginia,  its  inhabitants  and 
residents,  with  illuminating  gas  for  the  period  of  ten  years  from  the 
approval  of  the  Act.  The  third  section  authorizes  it  to  erect  all 
necessary  buildings,  works  and  machinery,  also  to  make  the  necea- 
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sary  excavations  in  the  public  streets  for  the  purpose  of  laying  gas 
pipes  therein.  The  law  also  made  it  the  duty  of  the  plaintiflF  to 
complete  all  the  necessary  works  for  the  manufacture  of  such  illu- 
minating gas  by  the  first  day  of  June,  a.d.  1864,  and  the  sixth  and 
last  section  of  the  Act  declares  that  "  It  shall  be  compulsory  on 
said  company  to  provide  said  city,  or  cities,  with  suflBcient  gas  to 
supply  five  burners  for  the  public  streets  for  the  first  year  ;  for  the 
second  year  sufficient  gas  to  supply  ten  burners  ;  and  for  each  year 
thereafter  sufficient  gas  for  fifteen  burners,  the  lamp  burners  and 
lamp  posts  to  be  provided  by  the  proper  authorities." 

As  to  the  preparation  for  furnishing  the  gas,  the  plaintiiT  seems 
to  have  complied  with  the  law  ;  at  least  there  is  nothing  in  the 
record  showing  a  failure  to  do  so. 

This  action  was  instituted  on  the  twelfth  day  of  May,  a.d.  1866, 
for  the  purpose  of  recovering  the  sum  of  four  thousand  eighty-three 
dollars  and  thirty-three  cents,  claimed  to  be  due  from  the  City  of 
Virginia  for  illuminating  gas  furnished  by  the  plaintiff  between  the 
eighteenth  day  of  December,  a.d.  1864,  and  the  eleventh  day  of 
May,  A.D.  1866. 

The  defendants  admit  that  the  gas  was  furnished  by  the  plaintiff, 
as  alleged  in  its  complaint,  but  as  a  defense  it  is  claimed  the  law 
makes  it  the  duty  of  the  plaintiff  to  furnish  such  gas  free  of  charge  ; 
that  no  more  was  furnished  than  the  law  made  it  its  duty  to  furnish, 
and  hence  that  it  is  not  entitled  to  recover.  The  Judge  below 
found,  as  matter  of  fact,  that  from  the  eighteenth  day  of  December, 
A.D.  1864,  up  to  the  eleventh  day  of  May,  a.d.  1866,  the  plaintiff 
furnished  the  City  of  Virginia  two  hundred  and  seventy-seven  thou- 
sand two  hundred  feet  of  gas,  which  was  reasonably  worth  the  sum 
of  four  thousand  one  hundred  and  fifty-eight  dollars  ;  that  during 
the  first  year,  that  is,  from  the  eighteenth  day  of  December,  a.d. 
1864,  to  the  eighteenth  day  of  December,  a.d.  1865,  the  plaintiff 
furnished  the  City  two  hundred  and  one  thousand  six  hundred  feet, 
which  was  one  hundred  thousand  and  eight  hundred  feet  in  excess 
of  what  the  law  required  the  plaintiff  to  furnish  ;  that  this  excess 
was  reasonably  worth  the  sum  of  one  thousand  five  hundred  and 
twelve  dollars,  for  which  judgment  was  given  against  the  defendant. 
The  Court  also  held  that  the  plaintiff  was  not  entitled  to  recover 
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any  compensation  for  the  amount  of  gas  which  the  law  made  it  its 
duty  to  furnish  to  the  city. 

Both  parties  appeal  from  the  judgment,  the  plaintiff  claiming 
that  it  should  have  had  judgment  for  the  value  of  all  the  gas  fur- 
nished to  the  City ;  whilst  counsel  for  defendant  insists  that  only 
the  amount  required  by  law  has  been  furnished  to  the  City,  which, 
it  is  urged,  the  law  makes  it  the  duty  of  plaintiff  to  furnish  free  of 
charge.  Whether  such  be  the  requirement  of  the  law  is  the  ques- 
tion now  to  be  determined.  Unless  we  can  imply  a  promise  on  the 
part  of  defendant,  founded  upon  sufficient  consideration,  to  pay  for 
the  gas  furnished  to  it,  there  can  be  no  pretense  on  the  part  of  the 
plaintiff  to  a  right  of  recovery,  because  it  seems  to  be  conceded 
that  no  express  contract  has  ever  been  entered  into  between  the 
parties.  Can  such  contract  be  created  by  implication  ?  Clearly 
not.  It  will  be  observed  that  Sec.  6  of  the  Act  under  which  the 
plsdntiff  was  organized  makes  it  compulsory  upon  it  to  furnish  the 
City  of  Virginia  with  a  certain  quantity  of  gas  during  the  entire 
period  of  its  franchise.  Nothing  is  said  in  the  Act  about  payment 
for  the  gas  so  furnished.  That  in  granting  franchises  it  is  perfectly 
proper  and  within  the  power  of  the  Legislature  to  impose  duties 
upon  those  to  whom  they  are  granted,  and  to  attach  conditions  to 
such  privileges,  is  undoubted.  As  in  this  case  it  was  doubtless 
within  the  power  of  the  Legislature  to  make  it  the  duty  of  the 
plaintiff  to  furnish  the  City  of  Virginia  with  a  certain  quantity  of 
gas,  as  a  condition  upon  which  it  should  enjoy  its  franchise,  and  in 
our  opinion  such  is  the  construction  to  be  placed  upon  the  Act 
under  consideration. 

A  contract  is  defined  to  be  an  agreement  of  two  or  more  persons 
upon  sufficient  consideration  to  do  or  not  to  do  a  particular  thing. 
The  existence  of  such  agreement  is  either  established  by  the  proof 
of  an  express  engagement  between  the  respective  parties,  or  by  cir- 
cumstances from  which  the  law  will  presume  a  promise  or  agree- 
ment. Hence  the  distinction  between  implied  contracts  and  express 
contracts,  which  lies  not  in  the  nature  of  the  undertaking,  but  only 
in  the  mode  of  proof.  No  express  promise  by  the  defendant  to 
pay  for  the  gas  furnished  to  them  is  proven  in  this  case,  but  it  is 
claimed  the  law  will  imply  such  promise  from  the  acceptance  of  the 
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gas  by  them.  Had  not  the  law  made  it  compulsory  upon  the  plain- 
tiff to  supply  the  city  with  gas,  a  promise  to  pay  a  fair  considera- 
tion for  it  would  doubtless  be  implied  from  the  circumstances  pre- 
sented in  this  case.  But  the  Act  of  the  Legislature  has  destroyed 
the  possibility  of  such  implication.  By  making  it  the  absolute,  un- 
conditional duty  of  the  plaintiff  to  furnish  the  defendant  with  a  cer- 
tain amount  of  illuminating  gas,  a  promise  on  the  part  of  the 
defendant  to  pay  the  plaintiff  for  performing  such  duty  imposed 
upon  it  by  the  Legislature  could  not  properly  be  implied.  The 
plaintiff  was  not  induced  to  furnish  the  gas  to  the  city  of  Virginia 
by  any  promise  or  act  on  the  part  of  the  defendant,  but  by  the  man- 
date of  the  Legislature,  which  is  absolute  and  unconditional.  The 
contract,  if  it  may  be  so  called,  is  between  the  plaintiff  and  the  State, 
by  which,in  consideration  of  the  privileges  granted  by  the  Legislaturei 
it  is  made  the  duty  of  the  plaintiff  to  furnish  the  city  with  a  certain 
amount  of  gas.  The  city  of  Virginia  was  not  a  party  in  any  way  to  that 
contract  though  it  was  beneficially  interested  in  it.  It  is  like  a  con- 
tract between  two  individuals  for  the  benefit  of  a  third.  Thus  A,  in 
consideration  for  some  privilege  or  profit  derived  from  B,  agrees  to 
do  some  act  for  the  benefit  of  G,  who  is  not  a  party  to  the  trans- 
action. Though  C  may  acquire  advantage  or  profit  from  such 
contract,  it  will  hardly  be  claimed  that  he  would  be  holden  upon  an 
implied  promise  to  pay  a  consideration  for  the  profit  so  acquired  by 
him.  In  such  case  the  act  of  A  would  be  induced  by  his  contract 
with  B ;  hence  a  promise  by  C  to  pay  for  any  advantages  he  might 
acquire  from  it  could  not  very  well  be  implied.  Such  is  certainly 
this  case.  The  State  grants  to  the  plaintiff  valuable  privileges,  and 
in  the  grant  it  is  made  compulsory  upon  it  to  do  certain  things 
which  are  for  the  benefit  of  the  city  of  Virginia.  The  natural  pre- 
sumption is  that  the  Legislature  imposed  that  duty  on  the  plaintiff 
in  consideration  for  the  franchise  granted  to  it. 

But  it  is  urged  that  the  intention  of  the  Legislature  was  simply 
to  require  the  plaintiff  to  furnish  the  city  with  a  certain  quantity  of 
illuminating  gas  provided  the  city  paid  for  it ;  or  rather,  that  it  should 
give  the  city  the  same  privileges  given  to  individuals  generally.  If 
that  were  the  object  of  the  Legislature  it  succeeded  unusually  well 
in  concealing  it  &om  the  f eader  of  the  Act.     The  language  of  the 
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law  makes  it  compulsory  upon  the  plaintiff  to  furnish  a  certain 
amount  of  gas  to  the  city,  anii  that  absolutely  and  not  upon  any 
condition.  There  is  no  proviso  that  none  shall  be  furnished  if  the 
city  does  not  pay  for  it.  If  payment  by  the  city  was  contemplat- 
ed, the  Legislature  would  doubtless  have  left  it  within  the  power 
of  the  plaintiff  to  refuse  furnishing  the  gas,  if  the  city  refused  to 
pay  for  it.  Instead  of  that,  however,  it  is  made  compulsory  on  the 
plaintiff  absolutely  to  furnish  it  for  the  period  of  ten  years. 

The  duty  imposed  upon  the  plaintiff  is  absolute,  and  there  is  noth- 
ing in  the  Act  which  will  justify  this  GouH  in  making  the  act  to 
be  done  by  it  dependent  upon  a  condition.  If  the  construction 
placed  upon  the  sixth  section  of  the  Act  by  counsel  for  plaintiff  be 
correct,  it  accomplishes  nothing  whatever ;  for  it  is  to  be  presumed 
the  plaintiff  would,  if  profitable  to  itself,  furnish  the  defendant  with 
whatever  gas  it  might  need,  without  any  legislative  Act  compelling 
it  to  do  so.  And  if  payment  by  the  city  were  a  condition  upon 
which  it  is  to  be  furnished,  then  it  is  clear  the  plaintiff  could  impose 
upon  the  city  an  exorbitant  charge,  and  if  not  paid,  could  refuse 
to  furnish  the  gas.  Thus  it  would,  after  all,  be  placed  in  the  power 
of  the  plaintiff  to  furnish  the  city  with  gas  or  not  as  it  might  choose, 
and  so  the  sixth  section  of  the  Act  in  question  would  give  the  city 
of  Virginia  no  advantage  whatever,  and  would  practically  amount 
to  nothing.  Unquestionably  tiie  incorporation  of  section  six  into 
the  Ac t^  was  for  some  beneficial  object ;  but  if  the  construction  of 
counsel  for  the  plaintiff  be  accepted,  we  must  conclude  either  that 
the  Legislature  had  no  object  whatever  in  adopting  that  section,  or 
that  it  totally  failed  in  making  it  known.  It  is  the  duty  of  Courts, 
if  possible,  to  place  upon  the  Acts  of  the  Legislature  such  con- 
struction as  will  give  them  beneficial  and  practical  effect,  rather 
than  to  nullify  or  make  them  of  no  practical  utility  by  an  unnatural 
interpretation  of  the  language.  We  conclude  it  was  the  object  of 
the  Legislature  to  compel  the  plaintiff  to  supply  the  quantity  of 
gas  mentioned  in  the  Act  to  the  city  of  Virginia,  free  of  charge  ; 
and  the  gas  having  been  furnished  to  the  defendant  in  compliance 
with  a  duty  imposed  by  the  Legislature,  on  promise  by  the  defend- 
ant to  pay  for  any  advantage  it  might  have  acquired  by  the  per- 
formance of  such  duty  can  be  implied,  nor  indeed  would  the  per- 
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formance  of  such  duty  be  sufficient  to  support  even  an  express 
promise  by  the  city. 

The  next  question  to  be  determined  is  whether  the  plaintiff  fur- 
nished the  city  with  any  quantity  of  gas  in  excess  of  that  which 
the  law  made  it  incumbent  on  it  to  furnish.  If  so,  it  is  entitled  to 
recover  from  the  defendant  its  fair  value.  The  Judge  below  finds 
that  over  one  hundred  thousand  feet  were  so  furnished,  and  that  such 
excess  was  reasonably  worth  the  sum  of  fifteen  hundred  and  twelve 
dollars.  In  arriving  at  this  conclusion  the  Judge  assumed  that  the 
first  year,  (during  which  time  the  plaintiff  was  required  to  furnish 
gas  sufficient  for  five  burners)  commenced  on  the  eighteenth  day  of 
December,  a.d.  1864.  That  was  probably  the  time  when  the 
plaintiff  began  to  supply  the  gas  to  the  city.  Though  the  works 
for  the  manufacture  of  the  gas  are  required  to  be  finished  by  the 
first  day  of  June,  a.d.  1864,  yet  no  exact  day  is  fixed  when  the 
gas  should  be  furnished  to  the  city.  It  is  evident  all  the  works 
necessary  for  manufacturing  it  might  be  completed  by  the  first  day 
of  June,  whilst  by  reason  of  the  pipes  not  being  laid  through  the 
city,  it  could  not  be  supplied  for  some  time  afterwards. 

The  laying  of  the  pipes  through  the  city  cannot  be  considered  a 
part  of  the  works  for  the  manvfacture  of  gas.  Hence,  after  the 
first  of  June,  when  the  works  were  required  to  be  completed,  the 
plaintiff  had  a  reasonable  period  of  time  within  which  to  lay  the 
pipes  necessary  to  supply  the  city.  When  an  act  is  required  to  be 
done,  and  no  time  is  fixed,  the  law  requires  it  to  be  done  within  a 
reasonable  time,  all  the  circumstances  being  considered.  From  the 
first  of  June  to  the  eighteenth  of  December  may  not  have  been 
unreasonable  time  to  allow  the  plaintiff  to  lay  its  necessary  pipes. 

On  the  eighteenth  day  of  December,  a.d.  1864,  then  the  first 
year  commenced.  During  that  year  the  law  only  required  the 
plaintiff  to  supply  five  burners  for  the  city,  whilst  the  Court  finds 
that  it  furnished  ten.  So  double  the  quantity  which  the  law  made 
it  the  duty  of  the  plaintiff  to  supply  was  furnished  during  the  first 
year,  and  the  Court  below  finds  the  excess  thus  furnished  was  reas- 
onably worth  the  sum  of  fifteen  hundred  and  twelve  dollars. 

The  judgment  being  in  accordance  with  the  findings,  must  be 
affirmed.     Costs  here  must  be  equally  divided  between  the  parties. 
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By  Johnson,  J. 

*  I  think  it  apparent,  upon  a  consideration  of  the  Legislative  Acts 
under  which  plaintiflF  claims  its  charter  privileges,  that  it  is  com- 
pelled to  furnish  Virginia  City  with  illuminating  gosfree  of  charge^ 
to  the  extent,  for  the  time,  and  for  the  uses  specified  in  section  six 
of  the  Act  referred  to.  The  privileges  accorded  to  this  company, 
of  supplying  Virginia  City  and  its  inhabitants  with  illuminating  gas, 
are  contained  in  section  two ;  whereas  section  six  makes  it  com- 
pulsory on  the  company  to  provide  the  city  with  sufficient  gas  for 
use  on  the  public  streets ;  for  the  first  year  to  supply  five,  the 
second  year  ten,  and  each  succeeding  year  thereafter,  during  the 
existence  of  the  charter,  for  fifteen  burners.  The  same  section 
requires  "  the  corporate  authorities  to  provide  the  lamps,  burners, 
and  lamp  posts."  The  learned  counsel  for  plaintifi"  maintains  "  that 
the  aforesaid  section  only  renders  it  compulsory  on  the  company  to 
furnish  the  gas  to  the  city,  but  in  no  degree  exempts  the  city  from 
an  implied  obligation  to  pay  the  company  for  it."  I  interpret  the 
law  differently,  and  propose  briefly  to  consider  some  reasons  which 
determine  my  judgment  on  this  controverted  point. 

In  the  first  place  we  observe  the  Act  does  not,  in  express  words, 
declare  that  the  company  shall  provide  gas  for  the  public  use  ivith- 
out  pay^  nor  that  the  city  shall  in  any  degree  be  supplied  with  gas 
free  of  charge.  Hence,  the  exemption  claimed  by  the  corporate 
authorities  of  Virginia  City  rests  solely  on  an  implied  agreement  of 
the  original  contracting  parties — the  Legislature  granting  the  fran- 
chise and  the  beneficiaries  named  in  the  grant ;  and  therefore  we 
must  look  to  the  entire  Act  and  the  circumstances  under  which  it 
was  passed  to  ascertain  the  probable  intention  of  these  parties  in 
this  regard.  We  have  seen  that  the  Act  requires  the  company  "  to 
provide  gas,"  and  the  city  authorities  "  to  provide  lamps,  burners, 
and  lamp  posts:"  None  ^vill  dispute  but  that  the  words  "  provide," 
in  connection  with  the  city,  is  but  another  mode  of  expressing  that 
"  the  city  authorities  must  furnish  lamps',  etc.,  at  the  expense  of  the 
city."  If  such  is  the  meaning  of  the  words  in  the  one  instance, 
can  any  plausible  pretext  even  be  found  for  using  the  same  words 
in  a  contrary  and  opposing  sense  in  respect  to  the  thing  compelled 
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of  the  company  ?  I  think  not,  and  the  only  rational  conclusion  is, 
that  when  the  Act  declares  that  the  company  shall  provide  a  given 
quantity  of  gas,  it  shall  'be  at  the  expense  of  the  company  and  n6t 
of  the  city. 

The  right  of  the  city  to  exact  this  service,  and  the  corresponding 
duty  of  the  company  to  perform  it,  depend  on  one  condition  only 
— that  the  Gas  Company  shall  not  be  burdened  with  the  cost  of 
supplying  either  lamps,  burners,  or  lamp  posts,  and  the  legislative 
reservation  in  favor  of  the  city  is  coupled  with  the  condition  that 
the  expenses  of  these  are  to  be  borne  by  the  city.  "  The  one 
thing  being  expressed  excludes  all  others."  When  the  law  has  in 
effect  declared  that  the  city  shall  pay  certain  specific  items  of 
expense  necessary  to  secure  to  the  public  the  benefit  of  lighted 
streets,  it  clearly  excludes  the  presumption  that  it  shall  furthermore 
be  held  liable  to  pay  for  the  gas  provided  by  the  company. 

Again :  if  it  was  the  intention  of  the  parties  to  this  compact  that 
the  company  should  be  compelled  to  furnish  the  city  with  gas,  on 
the  further  condition  that  the  city  should  pay  for  it,  why  is  any 
quantity  specified,  or  a  limit  fixed  to  this  supply — at  least,  to  so 
inconsiderable  an  amount — and  especially,  why  is  this  limit  enlarged 
at  stated  periods  so  that  ultimately  the  quantity  to  be  furnished  is 
increased  to  three-fold  that  of  the  first  year  ?  It  occurs  to  me  that 
the  only  theory  upon  which  the  full  extent  of  plaintiff's  claim  can 
be  conceded  and  made  consistent  with  this  feature  of  the  Act  is, 
that  the  Gas  Company  might  not  be  compelled  to  provide  a  supply 
for  the  city  beyond  the  productive  capacity  of  its  works,  a  theory 
scarcely  reconcilable  with  our  impressions  of  such  establishments  in 
populous  cities.  A  more  probable  explanation  of  the  reasons  why 
these  limitations  were  introduced  in  the  body  of  the  Act  accords 
with  our  construction  of  it,  and  may  be  summed  up  in  about  this 
way.  Here  was  a  valuable  franchise  within  the  granting  powers  of 
the  Legislature.  It  is  bestowed  on  this  company  and  made  exclus- 
ive, so  that  the  grantees  cannot  be  molested  by  any  rival  enterprise. 
The  city  and  its  people  for  ten  years  are  compelled  to  rely  on  this 
company  for  their  supplies  of  illuminating  gas  ;  the  public  streets 
are  to  be  disturbed  in  the  process  of  laying  gas  pipes ;  and  as  com- 
pensating in  some  degree  for  the  rights  and  privileges  acquired  by 
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the  company,  the  Le^lature  compels  it  to  furnish  the  city  on 
which  it  has  imposed  this  monopoly,  illuminating  gas  for  public  use, 
but  with  the  understanding  that  it  is  to  be  supplied  without  charge^ 
the  allowance  is  restricted  within  certain  limits ;  and  also  consider- 
ing the  obstacles  which  such  enterprises  ordinarily  have  to  encoun- 
ter in  their  beginning,  the  quantity  for  the  first  year  is  limited  to 
the  very  small  amount  specified  in  the  Act.  But  when  the  expected 
advance  of  the  city  in  population  and  improvement,  by  the  natural 
course  of  things,  has  enhanced  the  demand  for  its  use  and  conse- 
quently the  resulting  profits,  the  honvs  is  advanced  with  the  enlarged 
facilities  and  resources  of  the  company. 

But  the  learned  counsel  for  the  plaintiff  seems  to  ascribe  some 
importance  to  the  fact  that  at  the  same  session  of  the  Legislature 
two  other  franchises  for  similar  purposes  in  other  cities  of  the  Ter- 
ritory were  granted,  in  each  of  which  there  was  contained  a  special 
clause,  that  a  given  quantity  of  gas  was  to  be  supplied  to  the  cities 
named  "/re^  of  co9tj^  and  concludes  from  this  circumstance  that  if 
the  Legislature  meant  to  compel  the  plaintiff  to  furnish  gas  to  Yir- 
^nia  City  free  of  coatj  it  would  have  been  expressly  declared  in 
this,  as  in  the  other  charters.  Because  the  Legislature  has  adopted 
more  formal  and  precise  language  in  the  later  Acts,  perhaps  ex 
industria,  to  silence  all  doubt,  we  are  not  to  conclude  that  the 
omission  of  these  words  in  the  first  mentioned  Act  establishes  a 
contrary  intention ;  but  the  question  at  issue  must  be  determined 
the  same  as  if  no  other  franchise  of  this  character  had  been  granted 
by  the  Legislature.  If,  however,  the  position  of  counsel  for  plaint- 
iff be  correct,  it  evidences  this  remarkable  fact,  that  the  most  valu- 
able charter,  the  one  granted  plaintiff,  is  made  in  all  material 
respects  unconditional;  whilst  the  others,  of  infinitely  less  value, 
are  cumbered  and  burthened  with  exactions — an  inconsistency  and 
favoritism  rarely  discemable  even  in  a  Territorial  grant  of  a  private 
franchise. 

The  matters  embraced  in  the  second  and  remaining  qustion  dis- 
cussed at  the  hearing  of  this  appeal  involve  the  ascertainment  of 
but  a  single  fact,  as  to  when  *'  the  first  year  "  began,  in  the  sense 
and  meaning  the  expression  is  used  in  the  Act ;  because  such  date, 
when  fixed,  regulates  the  measure  of  all  subsequent  supplies  of  gas 
22 
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which  the  city  can  claim  for  public  uses,  free  of  cost ;  and  from 
thence  must  be  determined  in  what  degree  the  quantity  furnished 
the  city  has  exceeded  the  amount  it  was  lawfully  entitled  to  without 
charge. 

Here  it  may  be  stated  that  this  is  an  appeal  from  the  judgment 
only,  and  consequently  none  of  the  testimony  adduced  on  the  trial 
below  is  before  us ;  and  as  the  District  Court  has  restricted  its  find- 
ings to  but  a  portion  of  the  facts  which  now  properly  should  be 
made  to  appear,  we  are  uninstructed  on  some  questions  which  in  my 
judgment  were  pertinent  matters  of  inquiry ;  and  indeed  from  the 
record  as  it  comes  to  us,  it  is  somewhat  difficult  to  arrive  at  a  satis- 
factory conclusion  concerning  this  feature  of  the  case.  For  instance, 
it  would  seem  consistent  with  the  issues  made  by  the  pleadings,  to 
have  determined  when  the  works  of  the  Gas  Company  were  com- 
pleted, when  supply  pipes  were  laid  connecting  the  gas  works  proper 
with  that  portion  of  the  city  to  be  supplied,  and  finally  when  the 
city  authorities  were  in  a  condition,  with  lamp  posts,  lamps  and 
burners,  to  have  the  streets  of  the  city  lighted  with  gas.  Upon 
most  if  not  all  of  these  points,  it  is  reasonable  to  conclude  that 
proofs  were  before  the  Court  below ;  but  none  of  these  collateral 
facts  are  distinctly  passed  upon  by  the  findings,  and  in  some  respects 
it  is  left  to  conjecture  the  basis  upon  which  the  Court  below  founded 
its  judgment.  In  this  condition  of  the  case,  let  us  for  a  moment 
recur  to  the  statutes  already  cited. 

By  the  terms  of  Sec.  2  the  charter  of  plaintifi"  runs  ten  years 
from  the  28th  of  November,  1861 — the  date  of  its  approval.  Sec. 
4  requires  the  grantees  named  in  the  Act  to  organize  under  the 
general  incorporation  laws  of  the  Territory  within  three  months. 
By  amendments  to  Sec.  6  of  the  original  Act  (see  Acts  1862,  pp. 
15, 16)  the  company  is  required  "  to  commence  the  completion  of 
the  works  necessary  for  the  manufacture  or  production  of  gas"  by 
the  twelfth  of  June^  1863,  and  "  to  complete  the  same  on  or  before 
the  first  day  of  June^  1864."  Sec.  6,  as  already  shown,  specifies 
the  quantity  of  gas  to  be  supplied  for  public  use  within  a  stated 
period,  commencing  with  "  the  first  year";  but  nowhere  in  the  Act 
is  a  day  or  an  event  stated  from  whence  shall  be  computed  the 
commencement  of  such  "  first  year."     Wherefore  we  mustdeterm- 
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me  the  intended  meaning  of  the  phrase  so  used  in  this  connec- 
tion. Plaintiff  insists  that  the  "  first  year"  spoken  of  manifestly 
refers  to  the  year  next  succeeding  the  completion  of  the  gas  works ; 
and  assuming  the  first  of  June,  1864,  to  be  the  precise  day  on 
which  the  event  occurred,  by  a  ready  process  of  reasoning  establish 
their  theory  as  to  the  point  in  question.  To  this  proposition  my 
reply  is  this ;  In  the  first  place,  it  clearly  appears  that  the  date  of 
June  1st,  1864,  was  fixed  for  a  single  purpose,  and  its  use  cannot 
be  extended  beyond  that  of  marking  the  extreme  limit  of  time  given 
for  the  completion  of  the  manufacturing  works  of  the  company.  It 
does  not  even  fix  a  time,  except  in  a  relative  sense,  as  the  language 
of  the  section  is  "  on  or  hefore^^  the  first  of  June,  1864 ;  so  that 
the  event  of  completing  such  works  may  have  happened  on  any 
day  between  the  passage  of  the  amendatory  Act  and  the  limit 
therein  specified.  As  to  the  other  ground  assumed  by  counsel,  that 
June  1st,  1864,  was  the  true  date  of  the  completion  of  these  works, 
it  is  sufficient  to  suggest  that  neither  by  the  pleadings  nor  findings 
of  the  District  Court  is  this  fact  shown,  and  for  aught  this  Court 
can  know,  the  works  were  completed  prior  to  that  day.  However, 
in  the  light  which  I  regard  this  particular  point  of  inquiry,  it  is 
quite  immaterial  whether  such  was  a  fact  or  not.  But  it  is  said  that 
inasmuch  as  the  first  of  June,  1864,  is  the  only  date  fixed  by  the 
Act  which  with  reasonable  propriety  can  be  considered  for  such 
purpose,  we  should  therefore  accept  it  as  the  commencement  of 
the  ^^  first  year,"  as  otherwise  there  cannot  be  any  date  ascertained 
for  such  purpose.  As  already  observed,  this  date  is  used  in  a  rela- 
tive sense  only,  is  fixed  for  but  a  single  purpose,  and  certainly  it 
has  but  a  very  remote  connection  with  the  question  of  time  involved 
in  the  supply  of  gas  to  the  city.  The  absence  of  a  date  fixed  by 
express  words  may  be  no  serious  impediment  in  determining  the 
commencement  of  such  "  first  year,"  if  some  event  contemplated  by 
the  Act  can  be  made  to  serve  a  similar  purpose,  more  especially 
when,  as  in  this  case,  the  rights  of  the  city  are  made  dependent 
absolutely  on  conditions  to  be  performed  by  the  corporate  authori- 
ties, and  the  compliance  with  these  conditions  not  fixed  or  limited 
within  any  given  space  of  time.  The  condition  upon  which  the 
city  was  to  derive  its  gratuitous  supply  of  illuminating  gas,  com- 
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pelled  it  to  provide  necessary  lamps,  etc.  Whenever  these  works 
of  the  company  were  completed,  and  whether  completed  or  not, 
after  the  day  limited  for  such  purpose,  the  rights  of  the  city 
attached,  and  the  obligation  of  the  company  to  furnish  the  stated 
supply  of  gas  became  operative ;  provided,  the  city  was  ready  with 
its  lamps,  lamp  posts,  and  burners.  But  until  this  needful  provision 
had  been  made  by  the  corporate  authorities,  neither  could  the  public 
be  benefited  by  lighted  streets,  nor  the  gas  company  be  held  amena- 
ble in  any  form  of  proceeding  for  yriithholding  such  bounty ;  and 
this  condition  of  things  would  exist  so  long  as  the  city  neglected  to 
make  provision  in  the  respects  mentioned.  The  loss  and  inconven- 
ience to  the  city  would  be  measured  by  the  delay  and  neglect  of 
its  own  agents.  The  advantages  accruing  to  the  company  would 
also  be  proportioned  to  the  extent  of  such  delay,  for  we  remember 
this  act  limits  the  duration  of  the  charter  to  ten  years  following  the 
approval  of  it ;  and  as  the  supply  of  gas  which  the  city  is  entitled 
to  after  the  first  two  years  must  equal  the  demands  of  fifteen 
burners  as  against  five  burners  during  the  first  year,  it  follows  that 
the  period  of  the  greater  supply  would  be  diminished  in  equal 
degree  as  to  time^  and  threefold  as  to  quantity — ^the  final  result 
depending  on  the  time  allowed  to  elapse  before  the  proper  authori- 
ties had  provided  necessary  lamps,  lamp  posts,  and  burners.  It 
seems  to  me,  therefore,  that  under  the  circumstances  it  is  most 
reasonable  to  conclude  that  the  Act  contemplates  "  the  first  year  '* 
to  be  reckoned  from  the  time  when  the  city  was  prepared  to  accept 
the  gas  from  the  company  for  the  purposes  indicated.  The  hap- 
pening of  the  event,  it  is  true,  depended  on  many  contingencies 
which  were  incapable  of  being  estimated  at  the  time  the  Act  was 
passed ;  but  in  the  progress  of  events  the  ascertainment  of  this  fact 
was  not  only  rendered  possible,  but  indeed  as  readily  determined  as 
any  other  question  which  might  arise  in  giving  construction  to  the 
law.  •• 

The  facts  found  show  that  the  company  commenced  to  supply  the 
city  with  gas  in  December,  1864  ;  and  as  no  claim  is  made  against 
the  company  for  not  funiishing  a  suflScient  supply  for  public  use 
prior  to  this  date,  we  may  infer  that  this  was  the  earliest  time  the 
city  was  conditioned  to  accept  it,  and  therefore  the  supply  for  five 
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burners  would  embrace  the  twelve  months  succeeding,  to  wit :  until 
December,  1865,  when  the  increased  supply  should  begin,  and 
would  terminate  on  the  corresponding  day  of  the  following  Decem- 
ber, 1866,  after  which,  and  until  the  expiration  of  the  charter,  the 
maximum  quantity  specified  in  the  Act  became  the  standard  of 
future  estimates  between  the  parties  in  such  particular.  Guided 
by  the  principles  herein  laid  down,  it  follows,  therefore,  that  the  gas 
consumed  for  the  public  use,  in  excess  of  a  sufficient  quantity  to 
supply  five  burners,  between  the  respective  dates  in  December, 
1864,  and  December,  1865,  the  city  is  liable  for ;  and  as  the  find- 
ings of  fact  and  judgment  of  the  Court  below  (except  a  trivial 
matter  of  computation)  are  in  accordance  with  the  principles  enun- 
ciated in  this  opinion,  I  concur  in  the  conclusions  attained  on  both 
of  the  points  discussed  in  the  opinion  of  Mr.  Justice  Lewis,  and 
concur  in  his  affirmance  of  the  judgment. 

Dissenting  opinion  of  Beatty,  C.  J. 

I  fully  concur  with  my  associates  so  far  as  the  first  point  in  this 
case  is  concerned.  I  think  there  can  be  no  reasonable  doubt  that 
the  Gas  Company  was  bound  to  furnish  the  city  with  a  certain 
amount  of  gas,  as  specified  in  the  Act,  free  of  cost. 

As  to  the  other  branch  of  the  case,  I  jiiflbr  entirely  from  the 
views  expressed  by  my  associates. 

The  second  section  of  the  Act  provides  that  the  corporation  shall 
exist  for  the  period  of  ten  years  from  the  approval  of  the  Act  of 
incorporation. 

The  third  section  confers  certain  rights  and  powers  on  the  corpo- 
ration, such  as  erecdng  buildings,  works  for  the  manufacture  of 
gas,  the  right  to  excavate  the  streets  for  laying  pipe,  etc. 

The  fourth  section  prescribes  the  time  within  which  the  com- 
pany shall  organize.  The  fifth  section  in  the  original  Act  reads  as 
follows : 

"  The  said  company  shall,  within  the  period  of  six  months  from 
and  after  the  approval  of  this  Act,  commence  the  construction  of 
the  works  necessary  for  the  manufacture  or  production  of  illumin- 
ating gas,  and  shall,  within  twenty  months  from  and  after  the 
approval  of  this  Act,  complete  the  same." 
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Which  was  afterwards  amended  so  as  to  read  as  follows  : 

^'  The  said  company  shall,  within  the  period  of  six  months  from 
and  after  the  approval  of  this  Act,  commence  the  construction  of 
the  works  necessary  for  the  manufacture  or  production  of  illumin- 
ating gas,  and  shall  complete  the  same  on  or  before  the  first  day 
of  June,  A.D.  1864." 

The  sixth  and  last  section  reads  as  follows  : 

"  It  shall  be  compulsoiy  on  said  company  to  provide  said  city,  or 
cities,  with  suflBcient  gas  to  supply  five  (6)  burners  for  the  public 
streets  for  the  first  year;  for  the  second  year  suflBcient  gas  to 
supply  ten  (10)  burners ;  and  for  each  year  thereafter  suflScient 
gas  for  fifteen  (15)  burners ;  the  lamps,  burners,  and  lamp  posts 
to  be  provided  by  the  proper  authorities." 

Although  the  fifth  section  of  the  original  and  amended  Act 
merely  requires  the  "  works  necessary  for  the  manufacture  or  pro- 
duction of  illuminating  gas"  to  be  completed  within  a  given  time, 
and  say  nothing  about  the  placing  of  the  pipes  for  its  distribution, 
it  is  evident  to  my  mind  that  the  Legislature  intended  that  the 
company  should  be  ready  for  distribution  of  the  gas  when  the 
works  were  completed.  It  can  hardly  be  doubted  that  any  company, 
engaged  in  erecting  costly  gas  works,  would  at  the  same  time  lay 
down  pipes  through  some  of  the  principal  streets  of  the  city  to  be 
supplied,  so  that  as  soon  as  the  works  were  done  the  supplying  of 
gas  might  be  commenced.  It  appears  to  me  that  it  is  sufficiently 
plain  that  the  Legislature  intended  to  require  the  company  to  be 
ready  to  furnish  gas  to  the  city  by  the  first  day  of  June,  1864. 

The  sixth  section  requires  the  Gas  Company  to  furnish  gas 
enough  for  five  burners  for  the  first  t/ear,  ten  burners  for  the 
second^  and  fifteen  for  each  year  thereafter.  The  question  is  :  What 
is  meant  by  the  first  year?  The  charter  is  granted  for  ten  years 
after  the  approval  of  the  Act  of  incorporation,  which  was  in  Nov- 
ember, 1861 ;  but  the  gas  works  are  not  required  to  be  done  until 
June  1st,  1864..  Now,  the  first  year  could  not  mean  the  first  year 
after  incorporation,  because  there  would  be  no  works  ready  for 
manufacturing  for  more  than  one  year,  if  the  company  took  the 
time  allowed  to  complete  the  works.  It  appears  to  me  it  meant 
the  first  year  after  the  works  were  completed.     If  this  was  not  the 
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time  intended,  then  no  definite  time  is  fixed  by  the  statute.  It  is 
all  left  to  conjecture  and  doubt.  According  to  the  views  of  my 
associates  on  this  subject,  whilst  the  Legislature  has  carefully  pro- 
vided when  the  gas  works  shall  be  finished,  it  has  wholly  failed  to 
fix  a  time  when  the  citizens  shall  be  given  the  privilege  to  receive 
the  benefits  of  the  gas.  Now,  the  whole  object  of  fixing  the  time 
when  the  works  should  be  finished  was  doubtless  with  a  view  of 
securing  the  citizens  the  benefit  of  the  gas.  I  do  not  think  the  law 
is  so  defectively  worded  as  to  have  totally  failed  to  attain  the  end 
for  which  it  was  framed.  Whilst  the  wording  of  the  law  is  not 
quite  so  explicit  as  it  might  have  been,  the  intention  is  apparent 
and  should  be  carried  out. 

There  is  no  necessity  of  holding  that  the  Gas  Company  should 
have  a  reasonable  time  after  the  completion  of  their  houses,  works, 
etc.,  for  the  laying  of  pipes.  They  had  a  reasonable  time  in  which 
to  lay  the  pipes  before  the  works  were  completed.  There  was 
nothing  to  hinder  laying  the  pipes  simultaneously  with  the  building 
of  houses,  etc. 

If,  then,  I  am  correct  in  holding  that  the  first  year,  as  contem- 
plated by  Sec.  6  of  the  Act,  commenced  June  1st,  1864,  it  was 
the  duty  of  the  Gas  Company  to  furnish  five  burners  per  night 
fi"om  June  Ist,  1864,  to  June  1st,  1865 ;  from  June  1st,  1865,  to 
fiimish  ten  burners  for  the  period  of  one  year.  But  by  the  judg- 
ment of  the  Court  below  the  city  is  made  to  pay  for  five  extra 
burners  between  the  first  of  June,  1865,  and  the  first  of  December, 
1865,  although  only  ten  burners  were  furnished  during  that  time. 
This  is  clearly  wrong,  if  I  am  correct  about  the  time  when  the  first 
year  commenced. 

The  judgment  is  for  the  value  of  five  extra  burners  for  a  period 
of  twelve  months,  whilst,  if  I  am  right,  it  could  have  been  only  for 
five  months  and  thirteen  days — ^say  from  December  18th  to  June 
1st,  at  the  most. 

But  I  am  by  no  means  satisfied  that  any  judgment  was  proper 
agsdnst  the  city.  The  company,  as  I  read  the  law,  was  bound  to 
be  ready  to  furnish  gas,  to  the  extent  of  five  burners,  from  the  first 
day  of  June,  1864,  but  they  only  began  to  furnish  it  on  the 
eighteenth  of  December,  after  near  half  the  year  was  gone.     They 
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then  furnished  double  the  quantity  the  law  required  them  to  fur- 
nish. 

Now  it  would  seem,  in  the  absence  of  all  testimony  explaining 
the  matter,  rather  more  probable  that  the  company  furnished  this 
double  quantity  in  the  latter  part  of  the  year  to  make  up  for  their 
shortcomings  in  the  beginning,  than  that  it  was  furnished  with  the 
expectation  that  the  city  would  pay  for  it. 

If  the  company  was  bound  to  furnish  gas  from  the  first  of  June, 
and  was  not  ready  to  furnish  until  the  eighteenth  of  December,  it 
was  liable  to  the  city  in  damages.  Tlie  extra  five  burners  furnished 
afterwards  would  have  been  an  ofiset  against  this  liability.  But,  on 
the  other  hand,  if  the  company  was  ready  to  furnish  the  gas  on  the 
first  of  June,  and  it  was  not  furnished  because  the  city  had  not 
procured  the  lamps,  burners,  etc.,  then  the  company  was  not  in 
fault,  and  would  not  have  been  liable  to  make  up  for  the  lost  time. 
The  findings  are  so  defective  that  I  cannot  detenmne  whether 
judgment  should  or  should  not  have  been  given  against  the  city  for 
the  value  of  the  extra  five  burners,  from  December  18th,  1864,  to 
June  1st,  1865,  but  feel  satisfied  that  so  far  as  the  allowance 
is  made  against  the  city  for  the  period  between  June  1st,  1866, 
and  December  18th,  1865,  it  is  erroneous. 

I  therefore  think  the  judgment  should  be  reversed. 


THE  BULLION  MINING  COMPANY,  Respondent,  v.  THE 

CROESUS  GOLD  AND  SILVER  MINING 

COMPANY,  Appellant. 

Where  there  is  a  joint  judgment  in  ejectment  against  several,  a  reversal  as  to 
one  of  the  defendants  necessarily  reverses  it  as  to  all. 

An  erroneous  judgment  may  become  valid  and  binding  by  lapse  of  time.  No 
Appellate  Court  will  take  any  active  or  positive  steps  to  affirm  such  judgment. 

An  Appellate  Court  certainly  has  the  power  to  reverse  an  erroneous  judgment 
rather  than  to  modify  it.  If  an  order  is  made  reversing  a  judgment,  the  term 
expires  and  the  remittitur  is  sent  to  the  Court  below,  it  is  then  too  late  to  ask 
this  Court  to  change  its  order  so  as  to  modify  the  judgment  of  the  Court  below, 
rather  than  to  make  it  an  unqualified  reversal. 
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This  was  a  motion  made  in  this  Court,  asking  that  a  certain 
judgment  of  reversal,  entered  several  terms  back,  might  be  so 
amended  as  to  make  the  reversal  only  affect  the  party  who  took 
and  prosecuted  the  appeal.  The  facts  of  the  case  are  stated  in 
the  opinion. 

i>.  Bixler,  for  the  Motion. 

Only  the  party  aggrieved  can  appeal,  and  then  only  from  that 
part  of  the  judgment  wherein  he  is  aggrieved.  (Sec.  273,  Prac- 
tice Act ;  Sec.  325^  N.  Y.  Code ;  Voorhies  Code,  461 ;  Cayler  v. 
Men-eland^  6  Paige,  273  ;  Idley  v.  Bowm,  11  Wend.  227  ;  Steele 
V.  WhiU^  2  Paige,  481 ;  Reid  v.  VanderheydeUy  5  Cow.  719.) 

Any  one  of  several  parties  considering  himself  aggrieved  by  the 
judgment  may  appeal,  whether  his  coplaintifis  or  codefendants  join 
in  the  appeal  or  not.     (^Matthieson  v.  Jones,  9  How.  P.  R.  152.) 

In  an  action  of  tort,  and  judgment  against  two  or  more,  if  one  only 
appeals  the  judgment  should  be  reveraed  as  to  the  appellant  only. 
(Sec.  283  of  Practice  Act,  and  Geraud  v.  Stagy,  10  How.  P.  R. 
369 ;  also,  Wilson  v.  Moore,  2  Dutcher,  N.  J.,  458.)  A  several 
judgment  might  have  been  taken  in  the  Court  below  as  to  the 
Croesus  Company,  and  no  right  of  contribution  exists.  Therefore 
no  injury  could  result  from  a  partial  reversal  of  the  judgment.  No 
right  of  either  appellant  or  respondent  would  be  lost  thereby,  and 
the  Court  only  has  to  deal  with  them. 

The  Croesus  Company  occupied  a  distinct  portion  of  the  mine, 
whilst  the  other  defendants  occupied  the  other  portions.  There 
might  have  have  been  a  several  judgment  against  the  Croesus 
Company  for  the  part  occupied  by  it.  How  does  it  injure  that 
company  to  let  that  judgment  stand  against  the  others  who  do  not 
complain  and  have  not  appealed  ? 

Aldrich  ^  DeLong,  in  opposition  to  the  Motion. 

This  motion  cannot  be  sustained. 

For  the  reason  that  there  is  no  clerical  error  in  the  judgment, 
nor  any  error  in  the  form,  in  which  cases  alone  the  Court  has 
virtually  decided  it  will  take  back  and  reverse  a  judgment.  (^Spar- 
row ^  Trench  v.  Strong  et  ah,  2  Nev.  364.) 
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For  the  reason  that  the  remittitur  from  the  Court  having  been 
issued  and  sent  to  the  Court  below,  this  Court  thereby  lost  all 
jurisdiction  over  this  action,  and  there  is  in  fact  no  case  here. 
(1  Cal.  194 ;  1  Comstock,  240 ;  lb.  241 ;  7  Hill,  691 ;  and  Ma- 
teer  v.  Brotvn,  1  Cal.  231.) 

For  the  reason  that  the  judgment  in  the  cause  is  correct  as  it  is, 
and  it  would  be  erroneous  in  this  Court  to  amend  it  as  requested 
to  do. 

The  rule  is  well  settled  that  an  entire  judgment  against  several 
defendants,  whether  in  an  action  of  tort  or  upon  a  contract,  can- 
not be  reversed  as  to  one  defendant,  and  affirmed  as  to  others. 
(^Farrel  v.  Calkins,  10  Barb.  349,  and  authorities  cited  in  the 
opinion;  Sheldon  y.  Quinian^  5  Hill,  441,  and  authorities  there 
cited.) 

A  several  judgment  in  this  action  would  not  have  been  proper, 
because  there  is  nothing  in  the  complaint  to  show  that  the  several 
defendants  occupied  and  claimed  several  and  distinct  portions. 

We  refer  to  the  following  authorities  in  20  U.  S.  Digest,  593, 
Sec.  562,  where  it  is  said :  "  Where  judgment  is  right  as  to  one 
party,  but  wrong  as  to  the  others  who  were  sureties,  it  was  held 
that  it  could  not  be  set  aside  as  to  them,  and  affirmed  as  to  him ; 
but  there  must  be  a  general  reversal  and  a  new  trial,"  citing  Dra- 
per V.  St/Ue,  1  Head.  Tenn.  262 ;  also  on  page  569  is  the  follow- 
ing :  "  In  an  action  of  right  the  judgment  is  an  entirety,  and  if 
reversed  as  to  one  defendant  it  must  be  to  all,"  citing  Cavender  v. 
Smith,  5  Clark,  Iowa,  157. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

At  the  July  term  of  this  Court  in  the  year  1866  this  case  was 
decided,  reversing  the  judgment  of  the  Court  below,  and  sending 
the  case  back  for  further  proceedings.  (See  2  Nevada  Reports, 
168.)  Now  at  this  time  the  respondent  moves  the  Court  so  to 
modify  the  judgment  as  to  reverse  it  only  as  to  the  appellant,  the 
Croesus  G.  &  S.  Mining  Co.,  and  to  let  the  judgment  stand  as  to 
the  Minerva  Company,  which  was  one  of  the  defendants,  but  which 
did  not  join  with  the  Croesus  Company  in  taking  an  appeal. 

The  judgment  was  jomt  in  form  against  the  Croesus,  the  Minerva, 
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and  the  Superior  Companies.  The  Croesus  Company  alone  gave 
notice  of  appeal,  and  prosecuted  the  same  in  this  Court.  It  is 
therefore  contended  that  as  the  other  two  defendants  did  not 
appeal,  the  judgment  should  stand  good  as  to  them.  It  was 
undoubtedly  the  former  rule  that  the  reversal  of  such  a  judgment 
as  to  one  defendant  would  destroy  its  validity  as  to  all.  (See 
Varrel  v.  Calkim^  10  Barb.  349  ;  Sheldon  v.  Quinlan^  5  Hill,  44.) 
But  in  the  case  of  G-eraud  v.  Stagg^  10  Howard  Practice 
Reports,  869,  the  New  York  Court  of  Common  Pleas  held  that 
where  there  was  an  entire  judgment  against  two  in  an  action  for 
libel,  and  one  only  of  the  defendants  appealed,  the  Appellate  Court 
might  reverse  the  judgment  as  to  appellant,  and  leave  it  standing 
as  to  the  other  party.  This  decision  is  admitted  to  be  in  conflict 
with  the  general  current  of  former  decisions,  but  is  based  on  and 
justified  by  the  peculiar  language  of  the  code.  In  the  case  of 
Farrel  v.  CalkinSj  10.  Barb.  349,  decided  in  the  Supreme  Court, 
it  appears  from  a  note  of  the  reporter  that  the  attention  of  the 
Court  was  called,  in  a  petition  for  rehearing,  to  this  peculiar 
language  of  the  code,  and  the  Court  still  adhered  to  its  former 
opmion :  that  where  there  was  an  entire  judgment  against  several, 
a  reversal  as  to  one  would  necessarily  reverse  the  judgment  as 
to  all.  So  there  is  a  conflict  of  authority  among  the  New  York 
Courts  as  to  whether,  under  any  circumstances,  an  Appellate  Court 
can  reverse  a  judgment  as  to  one  of  several  defendants,  and  leave 
it  good  as  to  the  others.  The  point  has  never  been  decided  by  the 
Court  of  Appeals  in  that  State,  so  far  as  we  are  aware.  But  con- 
ceding that  the  Court  of  Common  Pleas  was  right  in  the  case  of 
Qeraud  v.  Stagg^  is  this  a  case  to  which  the  rule  would  apply  ? 
The  language  of  the  New  York  code  and  our  Practice  Act  is 
similar,  and  the  same  construction  should  be  given  to  both.  In 
this  case  the  Bullion  Company  is  plaintiff,  charging  that  several 
defendants  occupy  certain  real  estate  claimed  by  plaintifl*.  The 
judgment  is  joint  against  all.  Now,  how  is  it  possible  to  let  such 
a  judgment  stand  as  to  part  of  the  defendants  and  be  reversed  as 
to  another  ?  If  a  plaintiff*  has  judgment  in  ejectment,  or  in  our 
action  for  the  recovery  of  real  estate,  which  is  analogous  to  the 
action  of  ejectment,  the  judgment  is  that  he  have  possession  of  the 
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real  estate  sued  for,  and  execution  for  his  costs.  If  there  be 
several  defendants,  and  the  plsdntiff  have  judgment  against  a  part 
of  them  for  the  whole  of  the  land  sued  for,  and  the  other  defend- 
ants have  judgment  for  their  costs,  this  judgment  would  indicate 
that  plaintiff  was  entitled  to  all  the  land,  but  that  he  had  sued  some 
defendants  who  were  not  in  possession  of  or  trespassing  on  the  land 
in  controversy.  Probably  such  a  judgment  would  only  be  justified 
in  those  cases  where  part  of  the  defendants  in  such  action  should 
disclaim  all  interest  in  or  possession  of  the  land  sued  for.  If  this 
judgment  were  to  be  made  good  as  to  all  the  defendants  except  the 
Croesus  Company,  the  effect  would  be  that,  under  an  execution 
against  the  other  defendants,  the  Croesus  Company  would  be  turned 
out  of  possession  of  property  which  it  claims  as  its  own,  and  which 
this  Court  held  has  never  been  properly  recovered  from  it. 

But,  says  the  petitioner,  the  judgment  in  this  case  might  have 
been  different.  It  might  have  been  against  the  Croesus  Company 
for  that  part  of  the  property  which  was  claimed  by  that  corpora- 
tion, a  separate  judgment  against  the  Minerva  for  what  was 
claimed  by  that  company,  and  so  on  as  to  each  company  claiming  a 
separate  portion  of  the  property  sued  for.  This  is  perhaps  true  ; 
and  if  such  several  judgments  had  been  entered  up  against  the 
several  companies  claiming  distinct  portions  of  the  property  sued 
for,  and  only  a  joint  judgment  for  costs  against  all  the  defendants, 
then  we  are  inclined  to  think  it  might  have  been  very  proper  to  re- 
verse that  portion  of  the  judgment  which  related  to  the  property 
specially  claimed  by  the  appellant,  the  Croesus  Company ;  reversed 
also  the  judgment  for  costs  so  far  as  the  Croesus  Company  was 
affected  thereby;  and  left  the  other  portions  of  the  judgment 
standing.  But  the  judgment  for  the  property  being  jointly  against 
all,  the  reversal  as  to  one  necessarily  reverses  it  as  to  all. 

It  may  be  suggested  that  this  Court  might  have  modified  the 
judgment  in  the  Court  below  so  as  to  have  made  it  a  good  judg- 
ment for  all  the  property  in  dispute  except  that  claimed  by  the 
Croesus  Company.  This  we  think  would  have  been  manifestly 
improper.  The  judgment  could  only  have  been  modified  by 
setting  it  aside,  and  directing  the  Court  below  to  enter  several 
judgments  against  the  several  defendants,  other  than  the  Croesus 
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Company,  for  the  several  portions  claimed  by  each.  Such  an  order 
might  be  made  under  proper  circumstances.  But  in  this  case  the 
Court  held  that  plaintiff  had  no  right  to  a  judgment  against  any  of 
the  defendants.  It  would  hardly  then  order  an  erroneous  judg- 
ment to  be  set  aside  and  several  others  equally  erroneous  to  be 
entered  in  its  place.  An  erroneous  judgment  may  become  final 
and  effective  against  a  party  by  his  negligence  in  failing  to  take  an 
appeal.  But  no  Appellate  Court  will  take  any  active  or  positive 
steps  to  afiirm  such  judgment.  If  affirmed,  it  must  be  by  lapse  of 
time,  and  not  by  positive  action  of  the  Court. 

But  there  is  still  another  and  fatal  objection  to  granting  this 
motion.  Several  terms  of  the  Court  have  elapsed  since  the  case 
was  decided.  The  remittitur  went  from  this  Court  long  since. 
There  is  no  question  but  that  the  Clerk  entered  up  the  judgment  as 
directed  by  the  Court.  There  is  no  doubt  but  that  if  there  was 
error  in  the  proceedings  of  the  Court  below,  as  we  have  decided, 
this  Court  had  the  power  and  discretion  to  reverse  the  entire  judg- 
ment as  to  all  the  parties,  rather  than  to  modify  it  or  only  give 
judgment  for  a  partial  reversal.  Then  having  decided  to  reverse 
the  judgment  in  whole,  and  not  as  to  one  of  the  defendants  only,  it 
is  too  late  now  to  ask  for  a  modification  of  that  judgment. 

Johnson,  J.,  having  been  counsel  in  this  case,  does  not  partici- 
pate in  this  decision.  i  s  ui 

^  I    8   8B8 
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SAMUEL  C.   WRIGHT,  Appellant,  v.  JOHN    CRADLE- 
BAUGH, Respondent. 

Where  an  assessment  is  made  of  the  value  of  a  town  lot,  it  implies  the  total 

valQe,  and  not  the  mere  value  of  a  possessory  claim. 
Where  other  language  is  used  in  the  tabular  forms  furnished  to  the  assessors, 

indicating  that  only  the  possessory  right  is  valued,  the  language  first  used  may 

be  qualified  by  this  latter  phrase ;  but  in  the  absence  of  qualifying  language, 

the  value  with  a  fee  simple  title  will  be  understood. 
Where  the  fee  in  United  States  land  is  assessed  for  taxes,  the  assessment  is 

utterly  void. 
Two  contiguous  lots  owned  by  the  same  Individual  may  be  jointly  assessed,  and 

only  one  valuation  fixed  for  the  two  lots. 
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"Due  process  of  law"  requires  that  a  party  shall  be  properly  brought  into 
Courts  and  when  there,  shall  have  a  right  to  set  up  any  lawful  defense  to  any 
proceeding  against  him.  The  Legislature,  under  pretense  of  regulating  pleading 
cannot  deprive  a  party  of  substantial  rights. 

There  was  no  necessity  for  describing  these  lots  by  metes  and  bounds,  nor  of 
giving  the  number  of  acres,  for  several  reasons.  First :  Carson  is  called  a  city, 
in  the  Constitution,  the  statute  laws  of  the  State  and  by  common  consent.  It 
may  therefore  be  held  a  city  under  the  provisions  of  the  revenue  in  regard  to 
city  lots.  Second :  to  describe  a  lot  by  its  number  of  lot  and  block  in  a  regu- 
larly laid  out  town,  (whether  a  city  or  not)  is  describing  it  by  its  common 
designation  or  name. 

A  tax  deed  which  purports  to  convey  the  entire  fee  of  the  United  States  land, 
unaccompanied  with  any  proof  that  any  one  ever  had  a  possessory  claim  on  the 
land,  could  convey  nothing,  and  was  therefore  properly  rejected  by  the  Court 
below. 

Counsel  have  the  privilege  of  choosing  the  order  in  which  they  will  introduce  their 
proofs.  But  if  documentary  evidence  is  offered,  which  can  only  become  rele- 
vant by  the  introduction  of  other  connecting  proofs,  the  Court  may  well  refuse 
to  receive  such  evidence  until  counsel  will  at  least  assert  that  they  expect  to 
introduce  the  connecting  evidence. 

One  having  a  Government  title  may  set  it  up  against  one  claiming  under  a  tax 
sale  made  previous  to  the  time  when  Government  parted  with  its  title,  notwith- 
standing any  statutory  provisions  as  to  the  effect  of  tax  sales. 

Per  Johnson,  J. — The  Assessor  used  apt  and  appropriate  language  to  describe 
the  property  assessed.  The  description  does  not  necessarily  imply  that  the 
fee  simple  title  was  assessed.  The  Assessor  is  not  bound  to  ascertain  the  title 
by  which  a  party  holds  lands.  There  was  no  defect  in  the  assessment  so  far 
as  the  title  to  the  land  is  concerned. 

The  law  requires  each  city  lot  to  be  assessed  separately,  and  a  joint  assessment 
of  one  lot  and  a  fraction  is  void.  This  interpretation  of  the  law  is  strength- 
ened by  the  fact  that  it  was  so  interpreted  by  the  highest  Court  of  California 
before  we  copied  it  from  the  statutes  into  our  laws.  A  tax  sale  in  pursuance 
of  such  assessment  is  void. 

The  Act  of  the  Legislature  declaring  that  "  the  deed  derived  from  the  sale  of  real 
property  "  shall  be  "  conclusive  in  evidence  of  title,"  is  of  doubtful  validity ; 
but  even  if  binding,  it  cannot  be  held  to  mean  more  than  that  the  recitals  of 
the  deed  shall  be  conclusive :  not  to  be  contradicted  by  other  evidence.  If  the 
deed  shows  on  its  face  that  the  assessment  was  illegal  and  void,  it  can  convey 
no  title. 

ITpos  Rkiiearing. — Taxing  or  assessing  a  piece  of  property  in  general  terms  is 
taxing  or  assessing  its  whole  value,  and  not  the  value  of  a  particular  interest 
or  estate  carved  out  of  the  whole. 

When  the  title  of  real  estate,  has  passe<l  from  the  Government,  the  Assessor  only 
has  to  ascertain  the  total  value,  and  the  whole  land  is  bound  for  the  tax.  If 
the  estate  is  divided  among  several,  the  interest  of  each  may  be  assessed  sep- 
arately, or  the  entire  interest  may  be  assci^scd  in  gross.     But  if  the  title  is  in 
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the  Government,  the  only  thing  liable  to  assessment  is  the  possessory  right — 
in  other  words,  the  value  of  the  land  less  the  price  to  be  paid  the  Government. 
An  assessment  of  the  gross  value  of  Government  land  makes  it  absolutely  void. 
The  second  column  in  the  Assessor's  table  should  distinctly  state  when  only 
the  possessory  claim  is  assessed.  But  where  that  fails  to  make  the  proper 
statement,  possibly  the  proper  entry  in  the  seventh  column  might  correct  the 
omission  in  the  second. 

jB.  M.  Clarke  and  Samuel  O.  Denson,  for  Appellant. 

Geo.  A.  Nourse,  for  Respondent. 

The  question  here  is,  who  had  the  right  of  possession  to  the  lots 
in  controversy,  when  the  town  site  was  entered  ? 

None  but  an  actual  occupant,  or  one  deriving  his  title  from  an 
occupant,  could  lay  claim  to  these  lots.  What  acts  are  necessary  to 
constitute  an  occupancy,  must  be  determined  by  the  settled  adjudi- 
cation of  the  State. 

The  occupancy  of  the  lot  by  Cradlebaugh  in  1865,  and  his  con- 
tinued possession  for  some  time,  even  up  to  the  time  of  entry  by 
the  trustee,  is  clearly  proved. 

This  being  b,  prima  fade  case,  can  only  be  overcome  by  proof  of 
some  prior  occupancy,  or  proof  that  he  occupied  in  subordination 
to  some  other  person.  Does  the  rejected  testimony  tend  to  prove 
anything  of  the  kind  ? 

Appellant  only  oflFered  in  evidence  a  tax  assessment  of  this  prop- 
erty to  J.  C.  Lewis,  a  return  of  delinquent  tax,  a  suit  thereon,  a 
judgment  for  the  State,  execution  sale,  and  tax  deed.  This  evi- 
dence was  objected  to  on  three  grounds ;  but  if  inadmissible  on  any 
grounds,  this  Court  will  not  reverse  the  judgment  on  account  of  its 
exclusion.  (^Ludlow^s  Heirs  v.  Parky  4  Ham.  Ohio  Rep.  39 ;  G. 
&  W.  on  New  Trials,  Vol.  1,  256 ;  2  lb.  673.) 

The  tax  deed  introduced  could  have  availed  nothing,  for  it  is 
admitted  by  both  sides  that  the  fee  of  the  land  was  in  the  United 
States  long  after  the  taxation  and  sale  of  the  lots.  This  title  is  by 
law  exempt  from  taxes,  and  therefore  a  sale  of  the  same  would  be 
void. 

There  could  be  nothing  taxable  but  a  possessory  title,  and  there 
is  no  presumption  of  law  that  such  possessory  title  ever  existed. 

The  presumption  of  law  is,  that  it  was  United  States  land.    (See 
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Laws  of  1864-5,  344,  Sec.  7.)  Until  a  possessory  title  was  shown 
to  exist,  what  good  would  a  tax  deed  do  ?  Appellant  made  no 
oflFer  to  connect  his  deed  with  an  existing  possessory  right.  (^Corn- 
stock  V.  Smithy  23  Maine,  202 ;  Bohr  v.  Steamboat  Baton  Bougty 
7  Smedes  &  Marshall,  715  ;  Allm  v.  Blunt,  2  W.  &  M.  Rep.  121 ; 
Crease  v.  BarreU,  16  M.  &  R.  919,  cited  in  G.  &  W.  on  New 
Trials,  Vol.  2,  672-3-4.) 

"  Where  evidence  has  been  improperly  rejected  the  Court  will 
grant  a  new  trial,  unless  with  the  addition  of  the  refected  evidence 
a  verdict  given- for  the  parti/  offering  it  would  be  clearly  and 
manifestly  against  the  weight  of  evidence.^^ 

If  this  evidence  were  admitted,  even  then,  would  not  a  verdict 
in  Wright's  favor  be  "  clearly  and  manifestly  against  the  weight  of 
evidence  ?  " 

Certainly  the  tax  proceeding  against  John  C.  Lewis  could  pass 
no  greater  title  than  a  deed  from  John  C.  Lewis.  What  would  a 
deed  from  him  be  worth,  until  it  be  shown  that  he  had  a  title  to 
convey  ? 

A  tax  deed  could  amount  to  nothing  until  it  was  shown  Lewis 
had  a  title  to  pass  by  that  deed. 

The  assessment  was  void  on  its  face,  because  it  purports  to  tax 
the  fee.  (^Hale  ^  Nbrcross  Co.  v.  'Storey  County,  1  Nev.  109 ; 
B^all  V.  Bowling,  18  Cal.  619 ;  People  v.  Morrison,  22  lb.  79.) 

The  assessment  is  void,  because  two  several  pieces  of  land  are 
valued  in  one  gross  assessment.  (^Terrillv.  Groves,  18  Cal.  151 ; 
Shimmin  v.  Inman,  26  Maine,  228 ;  Whitman  v.  Thomas,  23  N, 
T.  281.) 

A  tax  title  is  only  conclusive  against  parties  to  the  action  or  their 
privies.  Neither  the  State  nor  National  Constitution  will  allow 
Cradlebaugh  to  be  deprived  of  his  property  by  a  proceeding 
against  Lewis. 

He  can  only  be  deprived  of  his  property  by  due  process  of  law. 
(U.  States  Const.,  Article  XI  of  Amendments ;  Const,  of  Nevada, 
Art.  I,  Sec.  .8.) 

The  Appeal  must  be  dismissed,  because  the  evidence  does  not 
appear  in  the  record,  which  is  required  in  this  class  of  cases. 
(Laws  of  1867,  Sec.  5.) 
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Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring,  and  Johnson, 
J.,  concurring  specially. 

This  was  a  proceeding  under  the  provisions  of  an  Act  approved 
January  31st,  1866,  "  prescribing  rules  and  regulations  for  the 
execution  of  the  trust  arising  under  the  Act  of  Congress,  entitled 
*  An  Act  for  the  relief  of  citizens  of  towns  upon  lands  of  the 
United  States  under  certain  circumstances,'  approved  May  24th, 
1844." 

Each  party  filed  a  claim  for  the  same  piece  of  property,  and 
demanded  a  deed  therefor  from  the  District  Judge  of  the  Second 
Judicial  District.  The  case  came  on  for  trial  before  the  District 
Court  of  the  Second  Judicial  District,  Ormsby  County,  the  Hon. 
C.  N.  Harris,  Judge  of  the  Third  Judicial  District,  presiding. 

When  the  appellant  undertook  to  prove  his  case,  he  first  intro- 
duced the  delinquent  list  of  Ormsby  County,  and  ofiered  in  evi- 
dence the  following  portion  thereof: 


Taxpayers' 
Names. 

Description  of  Propertj-. 
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J.  C.  Lewis.  \ 

Lot  1,  and  E.  20  feet;  Lot )  ' 
2,  and  improvements,  S.  >•  i  1  &  2 

lY 

#600  00 

T.  &S.  Division,  C.  C. .  ) 

The  other  claimant,  John  Cradlebaugh,  objected  to  this  evidence 
on  the  following  grounds  : 

1.  "  That  it  appeared  from  said  assessment  that  separate,  several 
and  distinct  lots  or  parcels  of  land  were  assessed  together  and  not 
separately  valued. 

2.  "  That  from  said  assessment  and  valuation  it  appeared  that 
the  absolute  or  Government  title  to  said  land  was  assessed  for  taxa- 
tion, and  not  the  '  possessory  claim.'  " 

The  Court  sustained  this  objection  and  Wright  excepted.     It  is 
proper  to  remark  that,  in  connection  with  the  offer  of  this  part  of 
23 
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the  delinquent  list  of  Ormsby  County  in  evidence  by  Wright,  Cradle- 
baugh admitted  "  that  all  the  proceedings  in  the  action  in  which 
the  judgment  was  rendered,  upon  which  the  deed  hereinafter  set 
forth  is  based,  were  legal  and  suflScient  as  between  the  parties 
thereto." 

The  Court,  after  argument,  rejected  the  delinquent  assessment 
list,  or  the  extract  therefrom,  and  of  this  the  appellant  complains 
in  this  Court. 

Whether,  under  our  statute,  it  is  necessary  to  introduce  the 
delinquent  assessment  list  and  the  judgment  rendered  for  delin- 
quent taxes,  as  a  preliminary  to  the  introduction  of  a  tax  deed,  it 
is  not  perhaps  necessary  in  this  case  to  decide.  But  assuming  that 
they  must  be  so  introduced,  let  us  examine  the  objections  to  the 
introduction  of  this  delinquent  list. 

In  the  first  place,  it  is  admitted  by  the  petitions  of  each  of  the 
parties  filed  in  this  case,  that  the  land  in  controversy  was  United 
States  Government  land  up  to  the  seventh  day  of  September, 
1866,  and  as  such  it  was  absolutely  free  from  all  State  taxation, 
and  any  proceeding  taken  on  the  part  of  the  State  Government  to 
subject  it  to  taxation  must  be  held  utterly  void.  But  the  Govern- 
ment has  adopted  the  policy  of  throwing  open  her  lands  to  settle* 
ment  and  occupation  by  her  citizens  generally,  and  has  recognized 
the  right  of  all  such  settlers  to  purchase  the  Government  title  under 
prescribed  rules.  Now  although  the  Government  title  may  be  free 
from  taxation,  it  by  no  means  follows  that  the  possessory  right  of 
the  occupant  is  also  free.  Indeed,  it  has  been  repeatedly  held  in 
this  and  neighboring  States  that  such  possessory  rights  are  subject 
to  taxation.  (See  Hale  ^  NorcroHB  Gold  and  Silver  Mining  Co. 
V.  Storey  County y  1  Nevada,  104.) 

In  some  cases  the  Government  policy  has  been  to  discourage  and 
prohibit  transfers  of  possessory  claims,  and  always  to  grant  the  land 
to  the  original  occupants  regardless  of  any  forced  sales  of  the  occu- 
pants' rights.  But  we  are  not  prepared  to  say  such  has  been  the 
policy  of  the  Government  in  regard  to  town  site  property.  Possi- 
bly a  tax  sale  of  the  possessory  right  of  a  party  to  a  town  lot,  and 
a  deed  regularly  made  under  such  sale,  might  confer  on  the  pur- 
chaser the  right  of  possession,  and  entitle  him  to  •  a  deed  from  the 
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trustee.  But  however  that  may  be,  in  this  case  the  assessment  is 
not  of  a  possessory  right.  The  assessment  is  of  one  town  lot  and 
the  fraction  of  another.  This  assessment  implies  that  it  was  the 
entire  or  fee  simple  title,  and  not  merely  the  possessory  title,  which 
was  assessed.  The  tabular  headings  used  in  this  case  are  those 
prescribed  by  the  statute.  In  one  line  it  reads  "  Real  Estate,  No. 
of  Acres ;"  in  another,  "  Possessory  Claim,  No.  of  Acres."  These 
headings,  in  view  of  other  portions  of  the  statute,  seem  to  have 
been  badly  selected,  for  "real  estate"  includes  "possessory  claims," 
according  to  the  definitions  of  the  statute.  Here,  however,  they 
were  used  to  express  two  separate  and  distinct  classes  of  property. 
Real  estate  in  this  place  undoubtedly  is  intended  for  fee  simple  title, 
in  contradistinction  from  the  mere  possessory  title  described  in  the 
other  column.  Had,  then,  the  number  of  acres,  or  fractions  of  an 
acre  contained  in  these  two  lots  been  entered  in  the  appropriate 
column,  say  under  the  head  "  Possessory  Claim,  No.  of  Acres," 
this  might  have  been  sufficient  to  show  that  only  the  possessory 
claim  was  assessed.  But  nothing  of  the  kind  appears.  We  must 
then  give  to  the  words  used  by  the  Assessor  their  natural  import, 
and  hold  that  he  made  an  assessment  of  the  whole  estate  in  the 
land,  and  the  fee  being  admitted  to  be  in  the  United  States,  the 
assessment  must  be  held  void. 

It  would  certainly  always  be  safe  for  the  Assessor  in  assessing 
possessory  claims  to  describe  them  as  such  in  the  second  column  of 
the  tabular  form  prescribed  by  statute. 

We  think  for  the  foregoing  reasons  the  Court  did  not  err  in 
rejecting  this  testimony. 

It  may  not  be  out  of  place  to  notice  some  other  objections  raised 
to  this  delinquent  list.  It  appears  that  one  lot  and  a  fraction  were 
assessed  in  one  common  assessment,  and  a  joint  valuation  made  of 
both.  The  whole  lot  is  only  described  by  its  number  and  block,  the 
fraction  as  so  many  feet  of  the  east  side  of  another  lot. 

Two  objections  are  raised  to  this  mode  of  assessment.  First,  the 
lot  and  fraction  should  not  have  been  assessed  jointly.  Second, 
these  lots  not  being  in  a  city  or  incorporated  town  should  have  the 
boundary  described,  and  the  number  of  acres  or  fractions  of  an 
acre  should  have  been  mentioned.    The  requirements  of  the  statute 
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in  this  respect  are  as  follows :  "  Described  by  metes  and  bounds  or 
by  common  designation  or  names ;  if  situated  within  the  limits  of 
any  city  or  incorporated  town,  described  by  lots  or  fractions  of  lots ; 
if  without  said  limits,  giving  the  number  of  acres  as  near  as  can  be 
conveniently  ascertained,  and  the  location  and  township  where  situ- 
ated." 

We  see  nothing  in  this  which  in  direct  language  prohibits  the 
joint  assessment  of  two  contiguous  lots  to  the  same  person.  We 
see  no  possible  objection  to  such  assessment.  If  both  lots  belong 
to  the  same  party,  he  is  bound  to  the  State  for  the  entire  tax,  and 
has  no  right  to  complain  that  he  cannot  pay  the  tax  on  one  without 
paying  the  tax  on  both.  If  the  same  party  owns  both  lots,  any 
property  of  which  he  may  be  possessed,  real  or  personal,  is  bound 
for  the  whole  tax.  He  cannot  be  injured  by  the  failure  to  make 
a  separate  assessment.  If  two  lots  are  assessed  jointly,  and  one 
belongs  to  A  and  the  other  to  B,  we  can  see  that  a  difficulty  might 
arise  about  the  payment  of  taxes.  A  might  wish  to  pay  on  his,  but 
not  on  B's  lot.  They  might  not  necessarily  be  of  the  same  value, 
and  the  receiver  of  taxes  would  have  no  right  to  assess  the  value  of 
each.  But  the  very  same  difficulty  would  arise  if  a  single  lot  were 
assessed  to  A  and  half  of  the  lot  belonged  to  B.  The  two  halves 
would  not  necessarily  be  of  the  same  value.  The  receiver  of  taxes 
has  no  right  to  establish  the  value  or  amount  of  taxes  on  any  piece 
of  property.  The  law  seems  to  have  made  no  provision  for  a  case 
of  this  kind.  If  A  were  sued  for  the  entire  tax  on  a  lot,  and 
should  set  up  in  defense  that  he  only  owned  one  half  of  the  lot,  a 
question  might  arise  whether  the  Court  could  apportion  the  tax  and 
give  judgment  for  his  equitable  portiofa,  or  whether  it  would  be  a 
good  defense  to  the  entire  action.  But  it  is  surely  true  that  the 
defense  would  be  just  as  available  in  a  case  where  A  owned  only 
one  half  of  a  lot,  as  in  a  case  where  two  contiguous  lots  were  taxed 
to  him  and  he  only  owned  one  of  them. 

We  are  aware  that  in  coming  to  the  conclusion  that  two  lots  may 
be  lawfully  assessed  in  one  joint  assessment,  we  are  disregarding 
and  overruling  some  respectable  authorities.  (See  Terrillv.  Orovcy 
18  Cal.  151 ;  and  Shimmin  v.  Inman^  26  Maine,  228.)  But  both 
these  authorities  go  on  the  ground  of  the  great  inconvenience  that 
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might  arise  to  a  party  from  having  his  lot  assessed  jointly  with  some 
other  person's  lot.  The  same  inconvenience,  as  we  have  shown, 
would  arise  if  the  half  of  one  man's  lot  was  assessed  with  the  half 
of  another's  lot.  If  every  method  of  assessment  is  to  be  held  void 
which  in  certain  supposed  cases  might  produce  inconvenience  or 
injustice,  it  would  probably  be  impossible  to  adopt  any  method  by 
which  assessments  could  be  made  valid,  or  by  which  the  payment  of 
taxes  could  be  enforced.  When  we  suggested  that  a  party  to  whom 
a  lot  was  assessed  might  set  up,  by  way  of  defense  to  the  tax  suit, 
that  he  only  owned  one  half  thereof,  we  did  not  overlook  the  fact 
that  such  a  defense  is  not  included  within  either  of  the  five  answers 
which  Section  32  of  the  Revenue  Act  of  1864-5  says  may  be  made 
by  a  defendant  in  a  tax  suit. 

We  apprehend  it  is  beyond  the  power  of  the  Legislature  to 
restrain  a  defendant  in  any  suit  from  setting  up  a  good  defense  to 
an  action  against  him.  The  Legislature  could  not  directly  take  the 
property  of  A  to  pay  the  taxes  of  B.  Neither  can  it  indirectly  do 
so  by  depriving  A  of  setting  up  in  his  answer  that  his  separate 
property  has  been  jointly  assessed  with  that  of  B,  and  asserting  his 
right  to  pay  his  own  taxes  without  being  incumbered  with  those  of  B. 

Section  8  of  the  first  Article  of  the  Constitution  declares  that 
"  No  person  shall  ♦  *  ♦  nor  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law." 

"  Due  process  of  law"  not  only  requires  that  a  party  shall  be 
properly  brought  into  Court,  but  that  he  shall  have  the  opportunity 
when  in  Court  to  establish  any  fact  which,  according  to  the  usages 
of  the  common  law  or  the  provisions  of  the  Constitution,  would  be 
a  protection  to  himself  or  property.  The  Legislature  may  regulate 
the  mode  of  pleading  and  conducting  a  trial,  but  under  pretense  of 
doing  so  it  cannot  deprive  parties  of  substantial  rights.  (See  Tay- 
lor V.  Porter  ^  Ford,  4  Hill,  140.) 

With  regard  to  the  other  objection,  that  the  boundaries  or  num- 
ber of  acres  is  not  given,  we  think  there  is  nothing  in  that,  for  sev- 
eral reasons.  In  the  first  place,  we  think  Carson  is  a  city.  It 
may  not  be  incorporated,  but  that  we  think  does  not  prevent  its 
being  a  city.  On  all  the  maps  of  the  country  it  is  marked  as  a 
city ;  it  is  generally  known  as  a  city ;  it  is  called  a  city  in  that 
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clause  of  the  Constitution  which  adopts  it  as  the  seat  of  Govern- 
ment, and  in  several  legislative  acts  it  is  called  a  city.  We  know 
of  no  reason  why  we  should  say  it  is  not  a  city.  If  we  go  to  the 
books  for  a  definition  of  a  city,  we  scarcely  find  any  two  of  them 
agreeing  on  what  is  a  city.  We  are  content  to  call  that  a  city  which 
is  so  called  by  the  Constitution  and  statutory  laws  of  the  State. 
Even  if  Carson  were  not  a  city,  it  is  a  place  laid  ofi*  into  squares 
and  lots.  When  you  describe  a  lot  by  the  number  of  the  lot  and 
the  number  of  the  block  in  which  it  is  situated,  that  is  describing  it 
"  by  common  designation  or  name."  That  portion  of  the  direction 
which  requires  the  number  of  acres  to  be  given,  we  think  was  hardly 
intended  to  apply  to  lots  containing  only  a  small  fraction  of  an  acre. 
Possibly  it  might  be  safer  for  the  Assessor  in  such  case  to  say  "  & 
fraction  of  an  acre,"  under  the  proper  head.  This  would  prevent 
all  cavil. 

The  tax  deed  was  afterwards  offered  in  evidence  by  Wright,  and 
objected  to  on  the  same  grounds  as  the  delinquent  assessment  list, 
and  also,  among  other  grounds,  that  "  no  evidence  was  offered  in  the 
case  showing  or  tending  to  show  that  the  lot  and  fraction  of  lot  in 
question,  or  either  of  them,  was  claimed  or  occupied  by  any  person 
at  the  time  of  the  assessment  or  valuation  thereof,  or  of  the  levy  of 
the  tax  under  which  the  sale  mentioned  in  said  deed  purports  to  have 
been  made  ;  nor  that  John  C.  Lewis,  in  said  assessment  and  deed 
mentioned,  ever  had  any  title  or  claim  to  said  real  estate,  or  any 
portion  thereof."  The  deed  itself  recites  that  the  land  or  property 
therein  described  (not  a  mere  possessory  right  thereto)  was  sold  for 
taxes,  and  purports  to  grant  a  title  thereto.  There  is  no  proof  or 
offer  to  prove  that  any  person  ever  had  a  possessory  right  thereto  at 
or  before  the  time  of  the  levy  of  the  tax.  Both  parties  admit  that 
at  that  very  time  the  title  was  in  the  Government.  Under  all  these 
circumstances,  we  think  the  Court  below  was  right  in  holding  that 
the  deed  proved  nothing  for  Wright,  and  in  rejecting  it. 

It  is  claimed  by  appellant  that  the  deed  itself  was  at  least  good 
testimony  as  far  as  it  went ;  that  he  should  have  been  allowed  to 
introduce  his  evidence  in  whatever  order  he  chose ;  that  he  might 
subsequently  have  shown  that  Lewis  did  have  a  possessory  right  and 
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that  Cradlebaugh  held  under  Lewis,  or  any  other  facts  that  would 
have  aided  the  deed. 

It  is  true  that  a  party  may  usually  choose  for  hin^elf  as  to  the 
order  in  which  he  will  introduce  his  testimony.  But  if  counsel 
offers  a  paper  in  evidence  which  may  or  may  not  be  pertinent  to  the 
issue,  depending  for  its  relevancy  upon  its  being  in  some  way  con- 
nected with  something  else,  the  Court  may  well  ask  the  counsel  if 
he  expects  to  make  the  connection  which  would  make  it  relevant 
testimony. 

If  counsel  answers  in  the  aflSrmative,  it  would  usually  be  proper 
to  admit  the  writing,  though  there  are  some  cases  where  the  Court 
might  with  propriety  require  the  connecting  proof  to  be  first  made. 
But  if  the  affirmative  answer  is  not  made,  then  the  Court  should 
reject  the  paper,  for  the  time  being  at  least. 

Here  the  opposing  counsel  called  attention  to  the  total  absence  of 
all  that  proof  which  would  be  required  to  make  the  deed  relevant  to 
the  issues  in  the  case.  There  was  no  suggestion  by  the  appellant 
(so  far  as  the  record  shows)  that  such  proof  would  be  offered,  and 
no  subsequent  attempt  to  introduce  such  connecting  evidence. 
Under  such  circumstances  it  was  not  improper  in  the  Court  below  to 
reject  the  deed. 

Even  had  this  evidence  been  offered,  we  do  not  see  that  it  would 
have  helped  the  appellant.  There  was  still  the  stubborn  fact  appa- 
rent on  the  face  of  the  deed  that  the  land  itself  was  taxed,  and  the 
deed  purported  to  convey  a  fee  simple  title  to  this  land.  The  ap- 
pellant only  claims  the  benefit  of  this  proceeding  on  the  hypothesis 
that  it  was  United  States  land  when  the  tax  was  assessed.  If  so, 
we  think  that  a  deed  based  upon  a  supposed  taxation  and  sale  of  that 
which  was  neither  subject  to  taxation  nor  sale  by  State  authority 
must  have  been  held  void,  whatever  other  proof  may  have  been  con- 
nected therewith.  That  clause  of  the  Revenue  Law  which  declares 
that  a  tax  deed  shall  be  "  conclusive  evidence  of  the  title,"  except 
against  frauds,  etc.,  is  certainly  very  sweeping,  and  no  doubt  was 
intended  to  cut  off  many  defenses  that  it  was  anticipated  might  be 
made  against  those  claiming  under  tax  deeds.  Whatever  was  the 
intention  of  the  Legislature,  there  are  certainly  some  defenses  they, 
could  not  cut  off.     If  the  Government  lands  cannot  be  taxed  by  the 
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State,  (and  no  one  contends  that  they  can  be  under  our  State  Con- 
stitution, to  say  nothing  of  the  rights  of  the  Government  itself) 
then  it  is  certain  that  one  holding  a  Government  title  may  set  up 
and  assert  that  title  against  any  tax  sale  which  took  place  whilst  the 
title  was  in  the  Government. 
The  judgment  of  the  Court  below  must  be  affirmed. 

Opinion  by  Johnson,  J. 

The  facts  of  this  case  and  points  submitted  for  our  determination 
are  fully  stated  in  the  foregoing  opinion,  and  whilst  I  concur  with 
my  associates  in  the  judgment  they  award,  it  will  be  seen  that  in 
some  respects  we  diflFer  as  to  the  reasons  therefor.  The  case  arismg 
in  the  District  Court  under  the  town  site  laws  of  this  State,  was 
brought  into  this  Court  not  strictly  in  compliance  with  the  acts  gov- 
erning appeals  in  such  special  proceedings,  but  at  the  instance  of 
counsel  representing  each  party,  the  appeal  was  permitted  to  be 
heard  on  an  incomplete  record,  the  bill  of  exceptions  alone ;  so  that 
the  only  questions  reserved  for  our  decision  are  as  to  the  rulings  of 
the  Court  below  in  rejecting  the  delinquent  assessment  roll  and  tax 
deed  as  evidence  on  behalf  of  plaintiff.  This  brings  us  directly  to 
consider  material  and  important  features  of  the  Revenue  Laws  of  the 
State,  and  in  doing  this,  two  prominent  objects  should  not  be  lost 
sight  of.  These  are :  First,  to  preserve  unimpaired  the  compact 
under  which  this  State  was  admitted  into  the  Union,  wherein  it  was 
stipulated  "  that  no  taxes  shall  be  imposed  on  lands  or  property 
therein  belonging  to  the  United  States;"  and  second,  to  render 
eflfective,  so  far  as  consistent  and  proper,  the  tax  laws  of  the  State. 

Our  revenue  laws  in  no  respect  contemplate  the  taxation  of  the 
Government  title  to  the  pubUc  domain,  but  on  the  contrary  have 
expressly  forbidden  it.  Yet  the  right  to  impose  a  tax  on  the  pos- 
session of  individual  claimants  to  such  lands  is  equally  as  distinctly 
asserted  by  these  laws — a  right  so  universally  upheld  by  judicial 
authority  at  the  present  day  as  to  have  become  an  estabUshed  and 
recognized  principle  of  law.  Observing  the  same  order  that  tiiese 
questions  are  discussed  in  the  foregoing  opinion,  I  will  first  con- 
sider the  objection  stated  to  the  assessment  roll,  that  ^'  it  appeared 
an  absolute  or  Government  title  to  such  land  as  was  assessed  for 
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taxation  and  not  the  possessory  claim."  The  argument  on  this 
point,  and  which  is  measurably  sustained  by  the  majority  of  the 
Court,  attaches  as  I  conceive  too  much  importance  to  the  form  of 
tabular  statement  appended  to  Section  13  of  the  Act  of  1864-5, 
page  278,  which  provides  that  it  shall  be  substantially  in  that  form ; 
and  not  only  is  it  true  that  "  these  headings  are  badly  selected,  for 
the  reason  that  real  estate  includes  possessory  claims  according  to 
the  definition  of  the  statute,"  but  furthermore,  it  is  not  warranted 
m  the  plain  and  precise  verbiage  used  in  Section  12  of  the  Act. 
This  recognizes  but  two  distinct  classifications  of  property,  and  enu- 
merates but  six  separate  columns,  with  the  headings  appropriate 
to  each,  whereas  the  tabular  form  uses  threefold  this  number.- 
Observe  the  language  of  this  section :  "  It  shall  be  the  duty  of  the 
Assessor  to  prepare  a  tax  list  or  assessment  roll,  *  *  *  ♦ 
and  in  said  book  or  books  he  shall  set  down  in  separate  columns : 
First — the  names,  etc.  Second — all  real  estate  including  the  owner- 
ship or  claim  to  or  possession  of,  or  right  of  possession  to,  any  land 
and  improvements  taxable  to  each  inhabitant,  firm,  incorporated 
company  or  association,  described  by  metes  and  bounds  or  by  com- 
mon designation  or  name  ;  if  situated  within  the  limits  of  any  city 
or  incorporated  town  described  by  lots  or  fractions  of  lots ;  if  with- 
out said  limits,  giving  the  number  of  acres  as  near  as  can  be  con- 
veniently ascertained,  and  the  location  and  township  where  situated ; 
all  improvements  on  public  lands,  describing  as  nearly  as  possible 
the  location  of  said  improvements ;  provided,  that  when  two  or 
more  parties  claim  by  description  the  same  land,  it  shall  be  assessed 
to  each  party  making  such  claim,  or  giving  such  description,  accord- 
ing to  the  estimated  value  of  the  claims  of  each.  Third — the  cash 
value  of  real  estate,  including  possessory  claim  to  lands,  and  the 
improvements  thereon.  Fourth — the  cash  value  of  all  improve- 
ments on  real  estate,  including  possessory  claims,  where  the  same 
is  assessed  to  a  person  other  than  the  owner  of  said  real  estate. 
Fifth — the  cash  value  of  all  personal  property  except  improvements 
on  real  estate  or  public  lands  taxable  to  each.  Sixth — the  total 
value  of  aU  property  taxable  to  each,"  etc.  Now  from  this  we  per- 
ceive that  the  difierent  matters  embraced  within  the  six  subdivisions 
of  the  section  must  be  entered  under  their  corresponding  head- 
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ings.  Within  the  second  subdivision  property  such  as  this  in  ques- 
tion is  to  be  placed,  and  if  Carson  City,  known  to  us  as  unincorpor- 
ated, is  a  city,  within  the  meaning  of  the  Act,  then  the  property 
must  be  "  described  by  lots  or  fractions  of  lots ;"  but  if  not  within 
a  city^  such  as  contemplated  by  the  Act,  then,  adopting  the  most 
natural  construction  that  can  be  given  to  such  an  awkardly  framed 
sentence,  it  must  be  *'  described  by  metes  and  bounds,  or  by  com- 
mon designation  or  name."  In  what  essential  particular,  so  far  as 
it  concerns  the  point  being  considered,  has  the  Assessor  failed  to 
comply  with  these  requisites  ?  In  none  that  I  can  discover.  The 
name  of  the  person  to  whom  it  was  assessed  is  given  under  the  first 
heading.  In  the  second  column  the  description  is  embodied,  by 
words  and  lettera  which  are  understood  to  mean  "  lot  number  one, 
and  the  east  twenty  feet  of  lot  number  two,  in  Sears,  Thompson  k 
Sears'  division  of  Carson  City,  and  the  improvements  thereon ;" 
with  the  further  explanation  contained  in  a  succeeding  column,  that 
"  the  property  lies  in  block  seventeen,"  and  "  the  value  thereof" 
is  fixed  in  the  appropriate  place.  The  description,  it  seems  to  me, 
is  amply  sufficient  in  either  aspect  in  which  it  is  to  be  regarded, 
whether  within  or  without  a  city.  It  is  equally  immaterial  if  the 
prescribed  form  of  the  assessment  roll  must  be  followed,  as  it  seems 
to  me  that  in  all  essential  respects  its  requirements  have  been 
observed.  The  description  of  the  property  is  given  under  the  only 
headings  which  could  appropriately  be  used  for  property  of  this 
kind,  as  the  fifth,  sixth  and  seventh  colums  of  the  form  are  most 
obviously  intended  to  be  used  in  reference  to  the  assessment  of 
lands  not  subdivided  into  the  smaller  parcels  of  lots  and  blocks. 

But  it  is  insisted  that  this  is  defective  as  an  assessment  of  a  mere 
possessory  claim  or  right,  because  nowhere  within  the  descriptive 
features  of  the  assessment  roll  is  it  by  express  words  limited  to  the 
assessment  of  a  possessory  right  or  claim.  Admit  this  to  be  tech- 
nically true,  rum  constat  that  the  fee  simple  title  is  assessed.  Cer- 
tainly it  is  not  shown  by  express  words  that  the  fee  simple  title  is 
assessed,  therefore  it  can  only  be  implied  from  such  matters 
as  are  embodied  in  the  assessment  roll.  The  mere  fact  that 
the  Assessor  has  assessed,  by  the  most  apt  words  of  description 
which  could  be  chosen  for  the  purpose,  "  a  lot  and  a  fraction  of  a 
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lot,"  does  not  necessarily  import  the  assessment  of  a  fee  simple  title 
thereto ;  and  this  presumption,  if  authorized  at  all  under  any  circum- 
stances, is  completely  overthrown  when  we  find,  as  in  this  case, 
that  he  follows  it  in  giving  the  value  by  the  further  statement  that 
the  property  so  described  as  "  a  lot  and  the  fraction  of  another  lot" 
is  "  real  estate  or  possessory  claim  and  improvements,"  thus 
showing  with  all  reasonable  certainty  and  precision  that  he  assessed 
merely  the  possessory  right,  and  not  the  fee  simple  title.  The 
circumstance  that  "  real  estate"  occurs  in  connection  with  "  pos- 
sessory claim"  is  of  no  moment,  for  we  have  seen  that  the  Revenue 
Act  for  such  purpose  declares  the  term  "  real  estate"  to  include  a 
"possessory  claim,"  and  therefore  no  more  extended  meaning 
should  be  given  to  the  term  than  the  Act  ^ves  to  it.  But  apart 
from  all  this,  does  the  Act  in  question  require  of  the  Assessor  to 
pass  upon  the  different  degrees  of  title — to  determine  whether  it  is 
possessory  only  or  a  fee  simple  title  ?  It  seems  to  me  that  it  does 
not.  It  is  made  the  duty  of  this  officer  to  describe  the  property, 
and  the  Act  points  out  the  particular  method  to  be  observed  in 
giving  description  to  the  two  distinct  classes  of  realty — as  for 
instance,  lands  in  a  city  or  an  incorporated  town  must  be  described 
by  lots  or  fractions  of  lots ;  but  nowhere  does  it  appear  that  he 
shall  append  a  further  description  of  the  nature  of  the  title  so 
assessed.  Certainly,  unless  the  Act  does  expressly  direct  that  this 
be  done,  we  can  have  no  warrant  for  holding  that  it  shall  be  done. 
With  our  knowledge  of  the  general  condition  of  the  tenure  by 
which  lands  are  held  in  this  State — some  of  them  held  by  title  from 
the  Government,  but  by  far  the  greater  portion  even  of  the  lands 
in  actual  occupancy  of  individual  claimants,  being  held  in  subordi- 
nation to  the  paramount  title — we  can  readily  see  how  difficult 
it  would  be  to  secure  in  all  cases  a  correct  understanding  of 
the  state  of  title  and  the  changing  condition  of  these  titles 
by  reason  of  parties  proving  up  their  claims  to  the  public  lands; 
and  the  issuance  of  certificates  and  patents  denoting  the  transfer 
to  the  individual  o>vner  but  further  complicates  the  question  and 
enhances  the  difficulty  in  securing  accurate  information  in  refer- 
ence to  such  titles;  and  it  would  constantly  be  found  quite 
impossible   to  ascertain  the  necessary  facts  so  as  to   properly 
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discriminate  between  the  possessory  right  and  the  higher  degree 
of  title.  In  all  such  cases  the  tax  laws  would  be  absolutely 
poweriess  as  a  means  of  enforcing  the  collection  of  revenue  from 
such  source.  But  whether  this  theory  be  correct  or  not  is  quite 
immaterial  in  the  determination  of  questions  involved  in  this  appeal. 
To  me  it  suflSciently  appears  that  only  the  possessory  right  or  claim 
of  Lewis  to  the  property  in  dispute  was  assessed ;  and  so  far  as  the 
ruling  of  the  Court  below  rests  upon  the  second  point  of  objection 
made  to  the  admission  of  the  delinquent  tax  list  as  evidence,  I  con- 
clude it  was  error.  This  brings  us  to  the  further  point  of  objection  to 
the  same  instrument — ^^  that  several  and  distinct  lots  or  parcels  of 
land  were  assessed  together,  and  not  separately."  This  point,  I 
conceive,  admits  of  but  little  argument.  The  wording  of  the 
statute  has  been  quoted,  and  in  my  judgment  it  does  not  authorize 
a  joint  assessment  of  property  of  this  description.  Further- 
more, I  do  not  look  upon  this  feature  of  the  case  as  an  open 
question.  Our  statute  in  this  particular  is  an  exact  copy  of 
the  California  Act,  and  years  before  the  passage  of  our  law  the 
Supreme  Court  of  California  had  held  that  such  an  assessment 
was  void,  in  the  case  of  Terrill  v.  Oroves,  18  Cal.  149,  under 
circumstances  differing  from  this  case  in  no  respect  calculated  to 
weaken  the  force  of  the  rule.  In  the  California  case  the  lots 
were  assessed  to  one  Green,  were  separately  listed,  but  valued 
jointly,  and  the  aggregate  tax  on  all  of  them  and  of  two  other  lots 
in  other  blocks  set  down.  The  lots  sued  for  were  contiguous  to 
each  other,  and  formed  a  part  of  block  twenty-eight  of  the  City  of 
Stockton,  and  were  put  up  and  sold  together.  The  plaintiff  in 
ejectment  claimed  under  a  tax  deed  upon  a  sale  founded  on  such 
assessment.  The  Court,  after  citing  the  statute,  says :  "  We  think 
the  true  meaning  of  the  provision  is  to  require  a  separate  assess- 
ment and  valuation  of  each  lot  in  cases  like  this  of  city  property." 
The  Court  also  cites  26  Maine,  217,  (evidently  intending  228)  and 
9  Ohio,  43,  as  holding  the  same  rule  of  construction,  and  conclud- 
ing says :  "  We  think  such  construction  warranted  by  the  language 
of  our  own  Act." 

This  seems  to  have  become  the  settled  law  in  California,  as  I  can 
find  no  later  decision  holding  the  contrary ;  and  by  a  familiar  rule 
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of  construction,  the  adoption  of  the  statute  here  brings  with  it  the 
interpretation  given  it  in  the  highest  Court  of  that  State ;  especially 
when  the  rule  so  established  is  not  repugnant  to  the  law,  but  in 
complete  accord  with  it.  Nor  indeed  can  I  discover  wherein  the 
cases  cited  place  the  decision  on  the  ground  of  inconvenience,  but 
in  fact  that  the  law  so  declares  it.  In  the  California  case  the 
Court  further  says :  "  A  great  deal  of  confusion  and  injustice  would 
grow  out  of  a  gross  assessment  of  several  lots."  In  the  case  before 
us,  although  the  lots  are  in  the  same  block  and  of  consecutive  num- 
bers, it  does  not  necessarily  follow  that  the  lot  and  fraction  of 
another  lie  contiguous  to  each  other,  nor  have  we  anything  before 
us  showing  such  is  a  fact,  as  was  the  case  in  California.  If  the 
rule  is  establisned  that  a  lot  or  fraction  of  a  lot  may  be  assessed 
jointly,  and  the  value  given  by  the  assessment  aggregated,  when 
owned  by  one  person,  then  there  can  be  no  limit  to  the  rule,  and 
equally  valid  would  be  an  assessment  of  many  lots  or  blocks  in 
different  portions  of  a  town  or  city,  if  all  owned  by  the  same  indi- 
vidual. The  only  correct  rule,  as  I  conceive,  is  the  one  pronounced 
in  the  cases  cited  above,  I  therefore  conclude  that  the  Court 
below  properly  rejected  the  delinquent  assessment  roll  on  the 
grounds  stated  in  the  first  point  of  defendant's  objection. 

The  only  remaining  question  which  I  propose  to  consider  at  this 
time,  is  the  ruling  of  the  Court  below,  in  also  rejecting  the  tax  deed 
as  evidence  for  plaintiff.  The  deed,  so  far  as  I  can  discover,  is  in 
the  form  required  by  the  Act.  It  recites  the  assessment,  judgment, 
execution,  levy  and  sale.  It  shows  that  the  assessment  was  made 
against  the  entire  property,  and  not  on  the  separate  and  distinct 
parcels.  In  the  view  which  I  have  taken  of  this  question,  it  would 
follow  that  the  sale  being  had  in  pursuance  of  an  illegal  and  un- 
authorized manner  of  assessment,  it  conferred  no  right  or  title  to 
the  purchase.  But  it  is  claimed  on  behalf  of  the  plaintiff,  the 
purchaser  at  the  tax  sale,  that  as  by  Section  36  of  the  Acts  of 
1864-5,  p.  289,  under  which  Acts  this  assessment  and  sale  were 
made,  "  the  deed  derived  from  the  sale  of  real  property "  being 
declareci  to  be  "  conclusive  evidence  of  the  title,"  that  although 
the  assessment  may  not  have  been  made  in  conformity  with  the  law, 
yet  the  deed  is  conclusive  in  favor  of  plaintiff's  title.     The  power 
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of  the  Legislature  to  pass  an  Act  of  this  sweeping  character  has 
been  denied  in  repeated  instances,  whilst  no  authority  is  found  in 
support  of  the  proposition.  But  conceding  that  to  this  extent  the 
Legislature  may  in  its  discretion  prescribe  such  a  strict  and  con- 
clusive rule  of  evidence :  can  the  effect  of  a  deed  executed  under 
the  Act  be  other  than  to  afford  conclusive  evidence  of  the  truth  of 
the  matters  stated  in  such  deed,  and  to  absolutely  forbid  a  contest- 
ing party  the  privilege  of  combating  the  statements  contained  in 
the  deed  by  opposing  proofs  ?  Such  is  my  belief  of  the  construc- 
tion to  be  given  this  clause  of  the  Act.  The  deed  then  being  con- 
clusive evidence  of  the  recitals  contained  in  it,  are  equally  obligatory 
on  the  one  party  as  on  the  other ;  and  if  it  shows  a  tax  sale,  made 
in  pursuance  of  an  illegal  and  unauthorized  assessment,  as  in  this 
instance,  the  purchaser  can  take  nothing  by  his  deed. 

From  this  it  follows  that  the  deed  was  properly  excluded. 

Other  questions  growing  out  of  the  several  propositions  discussed 
by  counsel  in  this  case  have  been  incidentally  alluded  to,  but  which 
I  do  not  deem  necessary  to  consider  until  such  time  as  they  neces- 
sarily arise  in  some  proceeding.  One  of  these  questions  is  in  refer- 
ence to  the  time  when  the  State  may  tax  the  fee  simple  title  to 
lands — whether  at  the  time  of  the  payment  to  the  land  officers  or 
not  until  after  the  issuance  of  a  patent ;  also,  as  to  the  effect  of  a 
tax  of  the  possessory  right  of  an  individual  claimant  for  taxes 
assessed  and  levied  on  such  possessory  right  prior  to  the  procure- 
ment of  a  patent  from  the  Government.  These  are  important 
questions,  and  demand  proper  consideration  to  be  given  to  them 
before  being  passed  upon. 

For  the  reasons  herein  stated,  I  concur  in  the  judgment  of  affirm- 
ation. 


RESPONSE  TO  PETITION  FOR  REHEARING. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

The  petition  for  rehearing  in  this  case  presents  no  new  points, 
and  would  not  require  any  response  from  us  but  for  the  fact  that 
the  opinion  of  the  majority  of  the  Court  seems  to  have  been  mis- 
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understood  by  counsel  for  appellant,  and  possibly  may  have  also 
been  misunderstood  by  others.  As  this  is  a  matter  of  public  inter- 
est, and  Assessors  may  hereafter  be  to  some  extent  guided  by  this 
opinion,  we  will  endeavor  to  make  our  views  on  the  main  points 
decided,  so  clear  as  not  to  be  capable  of  misconstruction. 

The  first  proposition  the  Court  lays  down  is  this:  that  taxing 
or  assessing  a  piece  of  land  in  general  terms,  is  taxing  or  assessing 
its  whole  value.  When  we  say  that  a  piece  of  land  is  worth  $1,000, 
we  do  not  mean  that  a  lease  for  one  year,  for  ten  years,  or  for  life, 
in  that  property,  is  worth  a  thousand  dollars,  but  that  the  entire 
fee  simple  title  is  worth  that  sum.  If  we  mean  to  express  the  value 
of  any  lesser  estate,  we  say  a  lease  for  one  year,  for  ten  years  or 
for  life,  in  such  a  piece  of  land,  is  worth  so  much.  So  when  an 
Assessor  describes  property  by  metes  and  bounds,  and  says  it  is 
worth  so  many  dollars,  he  means  that  the  entire  estate  in  that  land 
is  worth  so  much.  If  the  title  has  passed  from  the  Government  to 
an  individual,  all  the  Assessor  usually  has  to  do  is  to  describe  the 
land  by  metes  and  bounds  and  give  its  entire  value.  The  property 
then  is  liable  for  the  entire  tax,  although  several  persons  may  be 
holding  difierent  estates  therein.  For  instance :  A  is  in  possession 
of  a  piece  of  land,  having  a  lease  for  five  years  fi*om  B ;  B  has  a 
lease  for  ten  years  from  C ;  C  has  an  estate  in  fee  simple ;  the  whole 
interest  in  the  land  is  worth  $1,000.  Undoubtedly  the  Assessor 
might  assess  the  whole  either  to  A,  B  or  C,  and  other  owners,  known 
and  unknown,  and  the  assessment  would  be  perfectly  good — or  he 
might  assess  A's  interest  at  three  hundred  dollars,  B's  interest  at 
two  hundred  dollars  and  C's  interest  at  five  hundred  dollars,  and  it 
would  be  equally  good.  But  when  the  United  States  owns  an  inter- 
est in  the  land,  the  Assessor  cannot  make  a  general  assessment  of 
the  value  of  the  land ;  for  if  he  does,  he  is  assessing  that  which  is 
free  from  all  State  taxation,  and  the  assessment  is  absolutely  void 
on  that  account.  But  if  an  individual  has  any  preemption  or  pos- 
sessory right  therein  which  is  valuable,  over  and  above  the  Govern- 
ment price  of  the  land,  that  may  be  taxed.  But  it  must  be  shown 
distinctly  that  it  is  this  possessory  right  and  not  the  land  itself 
which  is  taxed. 

There  is  a  great  deal  said  in  the  petition  for  rehearing  about 
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presumptions  for  and  against  the  legality  of  assessments,  and  also 
as  to  whether  certain  columns  in  the  Assessor's  books  are  matters 
of  necessity  or  only  convenience,  the  applicability  of  which  to 
this  case  we  do  not  see.  This  case  was  not  decided  upon  any 
presumptions,  nor  did  we  decide  whether  certain  columns  in  the 
Assessor's  book  were  necessary,  or  as  contended,  only  convenient. 

We  held  that  the  second  column,  which  describes  the  property 
to  be  assessed,  clearly  described  the  land  which  w^as  not  subject  to 
taxation.  We  further  intimated  that  possibly  this  misdescription  in 
the  second  column  might  have  been  corrected  by  a  proper  entry  in 
the  seventh  column.  But  undoubtedly  the  proper  description  of 
the  property  to  be  taxed  should  have  been  given  in  the  second 
column,  and  then  the  entry  in  the  seventh  would  perhaps  have  been 
unnecessary.  If  necessary,  it  would  only  have  l?een  to  show  the 
number  of  acres  in  the  claim,  and  not  to  show  the  character  of  the 
tenure. 

Petition  denied. 

By  Johnson,  J. 

The  opinion  heretofore  given  by  me  in  this  case  sufficiently  pre- 
sents my  views  in  respect  to  it  at  the  present  time.  In  that  opinion, 
it  will  be  remembered  that  I  concurred  in  the  judgment  of  affirm- 
ance, but  for  different  reasons  than  those  assigned  by  my  associates. 
Entertaining  these  views,  I  am  in  favor  of  granting  a  rehearing,  not 
for  the  purpose  of  affecting  the  ultimate  character  of  the  judgment, 
but  solely  for  the  purpose  of  enabling  the  majority  of  the  Court  to 
place  their  decision  on  what  I  conceive  to  be  the  correct  basis  on 
which  it  should  rest. 
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THE  CHOLLARr-POTOSI  MINING  COMPANY,  Appbl-  '  lo   Si, 

LANT,  V.  KENNEDY  &  KEATING,  Respondents.  ' 

Section  21  of  the  Statute  of  Lunitations  does  not  in  any  way  qualify  Section  6 

of  the  same  Act. 
Section   5   prescribes   the  general    rule  as    to    limitations    of  real    actions    op 

actions  for  the  possession  of  real  estate,  and  Sections  14  and  15  declare  the 

only  exceptions  to  that  rule. 
Section    16    declares    the   limitation    in   personal    actions,  and  Section   21    the 

exceptions  to  the  general  rule. 
A  has  been  for  five  years  in  constant  use  of  a  piece  of  land  as  a  road.     This 

shows  a  prima  facie  right  to  use  it  as  such.     B  fences  up  the  road,  and  when 

sued  says :  "  I  appropriated  this  land  seven  years  since."    This  is  not  a  good 

defense,  because  he  does  not  show  he  has  been  in  possession  within  five  years. 
Road  and  way  are  not  synonymous   terms.     Way  and   right  of  way  are  nearly 

synonymous;  but  the  word  road  is  frequently  used  to  mean  the  land  over 

which  a  public  or  private  way  is  established. 
The  first  appropriator  of  public  land  has  always  been  held  in  the   Courts  Oa 

this  State  as  the  owner  of  the  same.     The  party  who  appropriates  public  land 

for  a  road  is  just  as  much  entitled  to  it  as  one  who  appropriates  a  piece  of  land 

for  a  mill-site  or  cornfield. 
Even  if  one  appropriating  public  land  for  a  road  could  not  be  held  as  having. 

appropriated  land,  still  a  five  years'  unintertupted  enjoyment  of  the  right  of 

way  would  establish  a  prescriptive  right  to  coritinue  to  enjoy  the  same. 
A  person  assuming   to  haVe  the   right  of  way  and   continuously  exercising  that 

right  for  a  period  of  five  years  without  consulting  the  owner  of  the  soil  or 

asking  his  permission,  must  be  considered  as  holding  adversely. 
A  party  who  relies  on  a  prescriptive  right  of  way  need  not,  when  he  is  sued  for  a 

disturbance,  aver  in  his  complaint  in  luec  verba^  that  he  enjoys  the  right  of  way 

hy  prcucHptioiu     It  will  be  sufficient  for  him  to  aver  that  he  has  enjoyed  the 

right  of  way  for  a  period  long  enough  to  have  established  that  right. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County,  Hon.  Richard  Rising  presiding. 

The  facts  are  fully  stated  in  the  opinion. 

C.  J".  Sillier  J  for  Appellant. 

The  laying  out,  grading  and  using  the  road  for  five  years,  made 

a  full  and  complete  possessory  title  to  the  land  over  which  the  road 

actually  passed,  and  this  possession  being  open  and  notorious,  was 

adverse  to  all  the  world.     (Stat.  Lim.  Sees.  5  and  10 ;  Ang.  on 

2-k 
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Lim.  Sees.  383-390,  and  note  ;  11  Peters,  U.  S.  58  ;  5  lb.  402  ; 
6  Pick.  172;  4  Wharton,  Pa.  259.) 

Section  21  does  not  make  any  exception  applicable  to  this  case. 
The  language  of  Sec.  21  does  not  apply  to  corporations.  (^Faulk- 
ner V.  Delaware  Co,^  1  Denio,  441 ;  Olcott  v.  Tioga  JR.  Jt.  Co., 
26  Barb.  148  ;  aark  v.  Burk,  5  Eng.  Ark.  516.)  We  are 
aware  the  New  York  cases  cited  have  been  overruled  in  the  Court 
of  Appeals  of  that  State,  but  we  maintain  the  argument  in  favor  of 
the  views  expressed  by  the  Supreme  Court  as  the  more  satisfac- 
tory. 

Actions  for  the  recovery  of  land  are  not  within  the  policy  of  the 
exceptions  in  Section  21.  That  section  was  intended  to  relieve 
parties  from  loss  occasioned  by  their  inability  effectually  to  prose- 
cute a  suit  in  the  absence  of  the  defendant.  If  there  was  no 
impediment  the  exceptions  do  not  apply.  (See  Sage  v.  Hatvley^ 
16  Conn.  106 ;  1  Clark,  Iowa,  498  ;  Garth  v.  JRobards,  20  Mis- 
souri,  525.) 

There  was  during  the  entire  occupancy  of  the  defendant  no 
impediment  to  an  effectual  prosecution  in  this  case.  First — 
Although  defendant  is  a  California  corporation,  still  it  has,  and 
always  has  had,  an  officer  resident  in  this  State  or  Territory,  on 
whom  a  personal  service  could  have  been  made,  which  would  have 
been  binding  on  the  corporation.  Second — Even  if  personal  serv- 
ice could  not  have  been  had,  still  service  by  publication  could  have 
been  had,  and  a  judgment  on  such  service  would  have  been  just  as 
effectual  against  the  land  as  upon  personal  service. 

This  is  different  from  a  judgment  in  an  action  for  personal  prop- 
erty or  damages,  which  without  personal  service  is  only  conclusive 
within  the  jurisdiction  where  rendered.  (Story's  Conflict  of  Laws, 
Sees.  463-6  ;  1  Breckenridge,  203  ;  Watts  v.  Kinney,  6  Hill,  82.) 
Third — An  action  for  the  possession  may  be  maintained  against  the 
actual  occupant.  ( Gamer  v.  Marshally  9  Cal.  268  ;  Shaver  v. 
McGraWy  12  Wend.  558.)  The  only  case  we  can  find  where  a 
decision  has  been  made  applying  the  exceptions  in  the  Statute  of 
Limitations  to  a  case  where  there  was  in  fact  no  obstruction  to  the 
bringing  of  an  action  within  the  time  limited  by  the  general  provis- 
ions of  the  Statute,  is  a  case  in  10  Indiana,  183.    There  the  Court 
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seems  to  base  its  decision  on  the  very  explicit  language  of  the  law 
which  cannot  be  evaded.  That  very  explicit  language  is  not  to  be 
found  in  our  Statute.  There  is,  therefore,  not  the  same  reason 
here  for  failing  to  give  the  Statute  a  liberal  and  fair  interpretation 
according  to  its  evident  spirit  and  interest. 

Admitting  the  ownership  of  the  land  to  be  in  defendants,  plaintiff 
has  shown  a  prescriptive  right  of  way. 

The  laying  out,  grading,  and  occupancy  of  the  road  for  five 
years,  shows  a  prescriptive  right  to  a  private  way.  (^Miller  v. 
Garlock,  8  Barb.  153 ;  Garrett  v.  Jackson,  20  Penn.  S.  R.  331 ; 
French  v.  Marsten,  4  Foster  [N.  H.]  451 ;  Pierce  v.  Selleck,  18 
Conn.  831 ;  Hall  v.  McLeod,  2  Met.  Ky.  98 ;  Curtis  v.  Angier^ 
4  Gray,  548  ;  Hamilton  v.  White,  4  Barb.  60  ;  Colvin  v.  Burnett, 
17  Wend.  566 ;  Shumway  v.  Simmons,  1  Vt.  63 ;  Hammond  v. 
Zehner,  23  Barb.  473  ;  CVn%  v.  Gould,  16  Wend.  631 ;  Pierce 
V.  Cloud,  42  Penn.  S.  R.  102;  Steffi/  v.  Carpenter,  37  lb.  41; 
Worrall  v.  Rhodes,  2  Wharton,  427  ;  Okeson  v,  Patterson,  6 
Casry,  22 ;  Hart  v.  Vbse,  19  Wend.  365  ;  Kilhoum  v.  Adams,  7 
Met.  39;  Bowman  v.  Wickliffe,  15  B.  Mon.  100;^  Blake  v.  JEve- 
reit,  1  Allen,  248.) 

In  this  action  it  was  only  necessary  for  the  plaintiff  to  assert  in 
its  complaint  a  right  to  this  road,  and  then  allege  such  facts  as  to 
disturbance  as  would  justify  equitable  interposition.  It  was  not 
necessary  to  state  how  the  right  was  accjuired,  whether  by  owner- 
ship of  the  land  or  an  easement,  or  to  state  the  evidence  to  support 
the  right.  We  were  not  required  to  anticipate  an  alleged  assertion 
of  ownership  in  the  land  by  defendants,  by  pleading  either  the 
Statute  of  Limitations  or  a  prescription.  Under  our  system,  any 
matter  proper  to  a  replication  is  to  be  proven  without  any  special 
pleadings.  ( Gottschall  v.  Mehing,  2  Nev.  185 ;  Collins  v.  Bur- 
nett, 17  Wend.  666  ;  4  Barb.  60  ;  4  Foster,  451 — above  cited.) 

The  period  for  acquisition  of  a  right  of  way  or  other  easement,  is 
fixed  by  analogy  to  the  Statute  of  Limitations,  and  in  this  State 
would  be  five  years.  (8  Barb.  153  ;  1  Vt.  53  ;  23  Barb.  473  ;  16 
Wend.  580— above  cited  ;   Crandall  v.  Woods,  8  Cal.  144.) 

From  open  interrupted  use,  adverse  claims  of  right,  knowledge 
and  acquiescence  of  owner  are   presumed.     (37  Penn.  41 ;  2 
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Wharton,  427 ;  5  Casry,  22 ;  19  Wend.  363 ;  18  Conn.  SSI- 
above  cited.) 

Grading  the  road  is  itself  proof  of  exclusive  claims  of  right.  (7 
Metcalf,  89 — above  cited.) 

Although  the  time  within  which  an  easement  is  acquired  is  fixed 
in  analogy  to  the  Statute  of  Limitations,  it  is  still  entirely  inde- 
pendent of  the  authority  of  the  Statute.  It  has  never  been  decided 
or  even  contended  that  the  exceptions  of  the  Statute  have  any 
application  to  a  prescription. 

The  reason  is  apparent.  Prescription  is  said  to  rest  upon  the 
foundation  of  a  supposed  grant.  If  eatablished,  its  effect  is  the 
same  as  proof  of  a  deed  from  the  owner. 

The  Statute  simply  bars  a  remedy :  -prescription  gives  an  absolute 
title.  To  prevent  the  acquisition  of  a  title  by  prescription  requires 
no  resort  to  a  Court. 

A  simple  interruption  by  rebutting  any  presumption  of  acquies- 
cence, destroys  the  title.  In  this  case  the  building  of  a  fence 
across  the  road  within  five  years,  could  have  defeated  all  claim  by 
prescription.  It  would  be  absurd  therefore,  to  suppose  that  the 
absence  of  the  defendant  should  have  any  influence  upon  the  acqui- 
sition of  the  easement. 

Mesick  ^  Seely^  for  Respondents. 

The  plaintiff's  own  complaint  does  not  assert  any  ownership  in 
the  land  over  which  the  road  passes.  It  only  claims  a  road  or  right 
of  way.  As  the  plaintiff  does  not  assert  any  right  or  ownership  in 
the  land,  the  Statute  of  Limitations  in  regard  to  the  time  within 
which  suit  may  be  maintained  or  defended  upon  title  or  ownership 
in  land  has  nothing  to  do  with  this  case.  We  shall  therefore  not 
notice  that  portion  of  plaintiff's  brief  relating  to  this  subject,  more 
than  to  say  we  differ  totally  from  plaintiff's  views  in  regjird  to  that 
Statute,  and  if  necessary  think  we  could  show  that  this  State  has 
really  no  limitation  as  to  the  time  within  which  actions  for  real 
estate  (other  than  mining  claims)  may  be  brought. 

The  plaintiff  only  asserts  that  it  has  been  the  owner,  in  the  actual 
use  and  possession  of  a  road.  That  defendants  have  obstructed 
the  road  by  building  a  fence  across  it,  etc.     This  is  not  claiming 
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the  land.  The  term  road  imports  nothing  but  the  right  of  way. 
This  point  was  settled  and  made  perfectly  clear  in  the  case  of 
Wood  V.  Truckee  Turnpike  Co.,  24  Cal.  487-8. 

The  last  point  made  by  appellant  is,  that  even  if  they  had  no 
right  to  the  land,  they  had  shown  a  right  to  an  easement  or  right  of 
way  over  tte  same. 

A  right  of  easement  by  prescription  is  .never  sustained  by  the 
Courts,  except  upon  the  theory  of  a  supposed  grant  from  the  owner 
of  the  land  to  the  party  entitled  to  the  easement.  The  period  of 
enjoyment  of  the  privilege  necessary  for  maturing  the  enjoyment 
into  a  right,  or  to  raise  the  presumption  of  a  grant,  is  generally 
fixed  by  the  Courts  in  analogy  to  the  period  of  statutory  limitation 
for  maintaining  suits  for  the  possession  of  land  :•  but  as  counsel  for 
plaintiff  correctly  sajrs,  the  right  is  independent  of  the  authority  of 
the  statute,  and  grows  up  to  one  even  in  spite  of  the  actual  seizin 
and  possession  of  the  land  being  in  another  person  as  real  owner. 
(10  Pick.  138,  205 ;  8  Barb.  153.) 

Interruption  by  suit  has  never  been  held  necessary  for  stopping 
the  growth  of  the  use  into  a  right,  but  other  means  are  quite  as 
effectual  for  that  purpose.  The  owneB  of  the  easement  is  not  in 
law  even  considered  as  having  any  general  property  or  seizin  of  the 
servient  estate,  unless  he  also  have  a  fee  m  the  dominant  estate ; 
and  then  it  is  useless  as  a  separate  estate,  provided  he  own  the 
whole  dominant  estate,  for  the  greater  swallows  the  less. 

It  is  evident  from  the  nature  of  the  two  estates,  that  the  Statute 
of  limitations  might  never  have  run  even  for  a  day  against  the 
proprietor  of  the  soil,  yet  the  servitude  have  ripened  into  a  perfect 
right. 

Do  the  facts  proven  in  this  case,  under  the  law,  support  the  theory 
of  a  presumption  of  grant  ?  We  aflSrm  that  they  are  wholly  insuf- 
ficient for  that  purpose. 

A  prescriptive  right,  or  presumption  of  grant,  arises  only  when 
the  enjoyment  of  the  easement  was  "  adverse  in  the  legal  sense  of 
the  term  ;  that  is,  the  right  must  have  been  asserted  under  a  claim 
of  title,  with  the  knowledge  and  acquiescence  of  the  owner  of  the 
land  and  uninterrupted.  The  burden  of  proving  this  is  on  the  party 
claiming  the  easement.    If  he  leaves  it  doubtful  whether  the  enjoy- 
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ment  was  adverse,  known  to  the  owner  and  uninterupted,  it  is  not 
conclusive  in  his  favor."  (^American  Co.  v.  Bradford,  27  Cal. 
367-8-9.) 

But  the  proofs  are  wholly  silent  in  respect  to  all  these  conditions, 
except  where  they  inform  us  that  Mr.  DeLong,  about  eighteen 
months  before  the  commencement  of  this  suit,  whilst  "he  was  the 
owner  of  the  land,  and  then  for  the  first  time  knowing  or  supposing 
that  the  plaintiff  asserted  any  right  over  the  premises,  went  upon 
the  ground  with  Mr.  Beckwourth,  the  plaintiff's  Superintendent, 
denied  to  him  the  plaintiff's  right,  asserted  his  own  exclusive 
ownership,  and  was  thenceforwai-d  negotiated  with  by  the  plaintiff 
in  respect  to  a  purchase  by  it  from  him,  for  a  year  or  more,  of  this 
very  road  or  right»of  way. 

Beckwourth  also  testified  that  he  firs;t  learned  of  DeLong's  claim 
about  a  year  before  this  suit  was  begun. 

These  facts,  we  insist,  negative  all  inference  of  the  acquiescence 
of  the  owners,  or  of  the  enjoyment  being  uninterrupted.  (Angell 
on  Limitations,  3d  Ed.,  Sec.  416 ;  Hoioard  v.  O'Neale,  2  Allen 
210.) 

In  this  last  case  it  will  be  observed  that  the  doctrine  is  admitted, 
but  it  was  held  that  there  was  no  error,  because  there  appeared  no 
evidence  of  any  "  word  "  of  opposition  to  the  enjoyment  for  twenty 
years  to  which  the  instruction  ^ould  apply,  and  the  instruction  was 
full  besides. 

Then  because  those  under  whom  the  defendants  claim  did  acquire 
a  right  to  the  land  \  and  the  plaintiff's  claim  is  only  an  easement 
by  right  of  prescription ;  and  the  enjoyment  is  not  shown  to  have 
been  acquiesced  in  by  the  owners  of  the  land,  or  uninterrupted 
for  any  period  of  limitation,  we  claim  that  the  judgment  must  be 
affirmed. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring  specially. 

In  the  year  1860  certain  parties  took  steps  to  appropriate  and 
take  up  for  private  use  a  portion  of  public  land  in  or  near  Virginia 
City. 

Subsequently,  in  April  and  May  of  1861,  the  Potosi  Company, 
a  mining  association,  laid  out'  and  built  a  road  through  the  same 
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land.  Since  then  the  Potosi  Company  has  been  consolidated  with 
the  ChoUar  Company,  and  the  two  are  now  incorporated  as  the 
Chollar-Potosi  Company. 

The  Potosi  Company  and  the  Chollar-Potosi  Company  have  con- 
tinued since  May,  1861,  to  use  and  enjoy  that  road,  and  have  suf- 
fered all  persons  having  business  or  pleasure  leading  them  to  the 
Potosi  works  to  use  the  same  freely,  as  if  it  were  a  public  road.  In 
May,  1867,  the  defendants  built  a  fence  across  the  Potosi  road, 
thereby  obstructing  travel  on  the  same.  The  plaintiff,  which  has 
succeeded  to  the  Potosi  Company's  rights,  then  filed  its  bill  to  enjoin 
the  defendants  from  obstructing  this  road. 

The  defendants,  in  answer  to  this  bill  filed,  set  up  the  fact  of  the 
location  in  1860,  and  claim  that  as  the  successors  in  interest  of 
those  who  located  this  tract  of  land  they  have  exclusive  right  of 
possession,  and  consequently  the  right  to  obstruct  the  road. 

Whether  the  defendants  are  entitled  to  the  possession  of  the  land 
they  or  their  predecessors  attempted  to  appropriate  in  1860,  it  is 
unnecessary  to  inquire  under  our  view  of  the  case.  The  plaintiff 
claims  an  absolute  right  to  the  road,  asserts  continuous  and  uninter- 
rupted possession  of  the  same  for  more  than  five  years  previous  to 
the  obstruction  of  the  road  by  defendants,  and  relies  on  the  statute 
of  limitations  as  securing  its  rights.  The  plaintiff  also  claims  a 
right  of  way  by  prescription. 

The  defendants  (respondents  in  this  Court)  claim  that  the  appel- 
lant is  not  entitled  to  protection  under  the  Statute  of  Limitations, 
for  two  reasons : 

First,  because  the  appellant  (plaintiff  in  the  Court  below)  is  a 
toreigh  corporation,  and  is  therefore  not  protected  by  the  statute. 
Second,  because  the  road  is  not  land,  but  a  mere  incorporeal  hered- 
itament, and  therefore  is  not  included  within  the  terms  of  our  stat- 
ute in  regard  to  entries  on  land.  Lastly,  it  is  contended  by 
respondents  that  the  appellant  cannot  claim  any  rights  by  prescrip- 
tion, because  none  such  have  been  pleaded. 

We  will  examine  these  three  propositions  seriatim.  And  first  as 
to  the  point,  how  is  this  question  of  limitations  affected  by  the  fact 
of  plaintiff's  being  a  foreign  corporation,  or  a  corporation  created 
in  a  neighboring  State  ? 
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The  fifth  section  of  our  Statute  of  Limitations  reads  as  follows  : 

"  No  cause  of  action  or  defense  to  an  action  founded  upon  the 
title  to  real  property,  or  to  rents  or  to  services  out  of  the  same, 
shall  be  effectual,  unless  it  appear  that  the  person  prosecuting  the 
action  or  making  the  defense,  or  under  whose  title  the  action  is 
prosecuted  or  the  defense  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person  was  seized  or  possessed  of  the  premises  in 
question  within  five  years  before  the  commencement  of  the  act  in 
respect  to  which  such  action  is  prosecuted,  or  defense  is  made." 

Then  follow  several  sections  in  regard  to  the  effect  of  forcible 
entry,  defining  what  shall  be  adverse  possession,  etc. 

Sections  14  and  15  read  as  follows  : 

"  Sec.  14.  If  a  person  entitled  to  commence  any  action  for  the 
recovery  of  real  property,  or  to  make  an  entry  or  defense  founded 
on  the  title  to  real  property,  or  to  rents  or  services,  out  of  the  same 
be,  at  the  time  such  title  shall  first  descend  or  accrue,  either :  First, 
within  the  age  of  twenty-one  years  ;  or  second,  insane  ;  or  third, 
imprisoned  on  a  criminal  charge,  or  m  execution  upon  conviction  of 
a  criminal  offense  for  a  term  less  than  life ;  or  fourth,  a  married 
woman." 

^^  Sec.  15.  The  time  during  which  such  disability  shall  continue 
shall  not  be  deemed  any  portion  of  the  time  in  this  Act  limited  for 
the  commencement  of  such  action,  or  the  making  of  such  entry  or 
defense,  but  such  action  may  be  commenced,  or  entry  or  defense 
made  within  the  period  of  five  years  after  such  disability  ;  but  such 
action  shall  not  be  commenced,  or  entry  or  defense  made  after  that 
period." 

Section  16,  et  sequitur  to  Sec.  21,  prescribes  limitations  for  per- 
sonal actions. 

Sections  21  and  22  read  as  follows : 

"  Section  21.  If,  when  the  cause  of  action  shall  accrue  against 
a  person,  he  is  out  of  the  Territory,  the  action  may  be  commenced 
within  the  term  herein  limited  after  his  return  to  the  Territory ;  and 
if,  after  the  cause  of  action  shall  have  accrued,  he  depart  the  terri- 
tory, the  time  of  his  absence  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action." 

"  Section  22.  If  a  person  entitled  to  bring  an  action  other  than 
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for  the  recovery  of  real  property,  except  for  a  penalty  or  forfeiture, 
or  against  a  Sheriff  or  other  officer  for  an  escape,  be  at  the  time  the 
cause  of  action  accrued,  either :  First,  within  the  age  of  twenty- 
one  years ;  or  second,  insane ;  or  third,  imprisoned  on  a  criminal 
charge,  or  in  execution  under  the  sentence  of  a  criminal  Court,  for 
a  term  less  than  his  natural  life ;  or  fourth,  a  married  woman ;  the 
time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action." 

Respondent  contends  that  a  foreign  corporation  being  in  contem- 
plation of  law  always  absent  from  the  State,  the  twenty -first  section 
prevents  the  statute  from  ever  running  in  its  favor.  Several  cases 
are  referred  to  on  this  point,  some  of  which  do  clearly  hold  that  in 
personal  actions  under  a  statute  similar  to  ours,  it  never  runs  in  favor 
of  a  foreign  corporation.  There  is  also  one  case  cited  from  the 
Tenth  Indiana  Reports,  where  the  action  was  for  the  recovery  of 
land,  where  the  Court  had  held  that  the  absence  of  the  defendant 
would  excuse  the  bringing  of  an  action  within  the  time  limited  by 
statute.  This  latter  case  we  will  notice  presently.  With  regard  to 
the  question  which  seems  to  be  mooted,  whether  in  a  personal  action 
the  fact  that  the  defendants  being  a  foreign  corporation  is  to  have 
the  same  effect  in  suspending  the  running  of  the  statute  as  the  ab- 
sence from  the  State  of  a  natural  person,  we  do  not  think  need  be 
determined  in  this  case. 

The  twenty-first  section,  we  are  satisfied,  in  no  manner  qualifies 
the  provisions  of  the  fifth  section.  It  simply  provides  that  where  a 
cause  of  action  accrues  against  a  person  out  of  the  Territory,  (now 
State)  or  such  person  departs  from  the  Territory,  the  statute  shall 
not  run  during  the  absence  of  the  defendant. 

But  Sec.  5  imposes  a  general  inability  to  sue  or  defend  upon  any 
right  claimed  in  real  estate,  unless  the  party  suing  or  defending 
shall  have  been  in  possession  of  the  real  estate  within  five  years  last 
past.  The  limitation  being  here  in  respect  to  the  possession  of  the 
land,  we  do  not  see  how  the  provisions  of  Section  21  could  qualify 
this  Section  5,  unless  the  land  should  have  absented  itself  from  the 
State.     This,  we  believe,  is  not  claimed. 

But  it  is  said  by  respondent  that  whatever  may  be  the  language 
of  Section  5,  the  spirit  and  intent  is  to  impose  a  limitation  of  five 


Digitized  by 


Google 


370         SUPREME  COURT  OP  NEVADA,  1867. 

The  Chollar-Potosi  Mining  Co.  v.  Kennedy  &  Keating. 

years  to  the  bringing  of  real  actions,  and  this  Section  21  must,  if 
liberally  and  beneficially  interpreted,  excuse  a  party  from  bringing 
his  action  as  well  for  realty  as  for  personal  property  or  damages 
where  the  person  in  adverse  interest  is  absent  from  the  State  when 
a  cause  of  action  arises. 

An  examination  of  the  whole  Act  will,  we  think,  clearly  show  that 
such  was  not  the  intention  of  the  Legislature.  And  we  think  the 
distinction  in  the  two  classes  of  cases  was  eminently  wise  and  proper. 
Section  5  prescribes  the  limitation  to  real  actions  in  general  terms. 
Sections  14  and  15  make  the  exceptions  to  the  operation  of  the 
general  rule,  and  we  think  it  was  evident  that  these  are  intended  to 
constitute  the  only  exceptions  to  the  general  rule.  If  it  had  been 
intended  to  make  other  exceptions  to  the  running  of  the  statute  in 
real  actions,  they  would  most  likely  have  been  either  incorporated 
in  Sections  14  and  15,  or  added  in  a  separate  section  in  immediate 
connection  with  them.  But  after  Section  15  comes  the  limitation 
in  personal  actions  in  Section  16 ;  and  then  in  Sections  21  and  22 
come  the  exceptions  to  the  limitations  imposed  in  Section  16. 
.  Neither  the  language  nor  the  context  seem  to  connect  Sections  21 
or  22  with  Section  5.  Indeed  Section  22  is  expressly  limited  to 
actions  other  than  for  real  property,  and  Section  21  is  not  by  its 
terms  applicable  to  the  limitations  imposed  in  Section  5.  Here  was 
a  party  who  had  been  five  years  in  the  uninterrupted  possession  of 
a  piece  of  land,  using  it  as  a  road.  This  showed  a  prima  facie  right 
to  continue  to  use  such  land  as  a  road.  Respondents  enter  upon  and 
build  a  fence  across  it.  They  are  sued,  and  in  answer  to  the  prima 
facie  case  made  out  by  plaintiff  say :  "  We  had  a  right  to  enter,  be* 
cause  we  took  up  and  appropriated  this  land  through  which  the  road 
runs  some  seven  years  since."  But  they  fail  to  show  that  they  had 
been  in  possession  of  this  land  within  five  years.  This  defense  then 
wants  one  element  of  being  a  good  one,  for  the  law  says :  "No  *  * 
defense  to  an  action  founded  upon  the  title  to  real  property  *  *  * 
shall  be  effectual  unless  it  appear  that  the  person  *  *  *  making  the 
defense  *  *  *  was  seized  or  possessed  of  the  premises  in  question 
within  five  years  before  the  commencement  of  the  Act  in  respect  to 
which  such  *  *  *  defense  [is]  made." 

Respondent,  however,  insists  that  this  view  of  the  case  is  in  direct 
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conflict  with  the  decision  of  the  Supreme  Court  of  the  State  of  In- 
diana, in  the  case  of  Lagow  and  others  v.  Neihon.  Without  ex 
pressing  any  opinion  as  to  the  correctness  of  the  decision  of  the 
Indiana  Court,  we  think  it  can  be  safely  affirmed  that  it  can  afford 
but  little  aid  in  interpreting  our  statute.  In  that  case  the  defendant 
Neilson,  for  his  third  plea,  says :  "  That  the  cause  of  action  did  not 
accrue  to  the  plaintiff  within  twenty  years  next  before  this  action 
was  brought."  The  Court,  in  speaking  of  the  third  plea,  or  "  third 
paragraph  of  the  answer,"  as  they  call  it,  use  this  language  : 

"  The  reply  to  the  third  paragraph  of  the  answer  is  as  follows  : 
*  Plaintifl^  say  that  for  twenty  years  next  before  the  commence- 
ment of  this  action,  Neilson,  the  defendant,  was  a  nonresident  of 
this  State.'  To  this  reply  the  Court  sustained  a  demurrer.  And 
the  question  to  settle  is,  does  the  reply  avoid  the  defense  of  the 
Statute  of  Limitations  ? 

^' '  Section  216  of  that  statute  declares  that  the  time  during 
which  the  defendant  is  a  nonresident  of  the  State,  or  absent  on 
public  business,  shall  not  be  computed  in  any  of  the  periods  of  lim- 
itation. But  when  the  cause  has  been  fully  barred  by  the  laws  of 
the  place  where  the  defendant  has  resided,  such  bar  shall  be  the 
same  defense  here  as  though  it  had  arisen  within  this  State.'  (2  B. 
S.,  p.  77.) 

*'  It  is  insisted  that  tUs  section  was  intended  to  apply  to  per- 
sonal actions,  and  not  to  those  instituted  for  the  recovery  of  real 
property.  We  are  not  inclined  to  adopt  that  construction.  As 
contended,  the  concluding  branch  of  the  section  should  not  be  so 
construed  as  to  allow  the  law  of  limitation  of  a  sister  State  to  be 
used  here  in  regard  to  actions  for  the  realty ;  and  it  may  be  that, 
for  the  recovery  of  real  estate,  a  party  is  never  prevented  from 
bringing  his  suit  by  the  nonresidency  of  any  claimant  or  owner ; 
still  these  conclusions,  not  being  inconsistent  with  the  very  explicit 
language  used  in  the  first  branch  of  the  enactment,  cannot  be 
allowed  to  control  it.  The  phrase  '  shall  not  be  computed  in  any 
of  the  periods  of  limitation,'  evidently  refers  to  all  the  periods  of 
limitation  definitely  fixed  by  the  statute ;  hence  there  seems  to  be 
no  room  left  for  construction.     The  demurrer  was  not  well  taken." 

The  difference  between  the  language  of  Section  216  of  the  Indi- 
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ana  statute  and  Section  21  of  our  Act  is  striking.  '^Any  of  the 
periods  of  limitation  "  is  a  much  more  comprehensive  phrase  than 
"  when  the  cause  of  action  shall  accrue  against  a  person."  The 
first  would  readily  include  a  period  of  time  after  the  lapse  of  which 
an  entry  on  land  would  be  illegal.  The  latter  does  not  by  its 
terms  refer  to  any  such  period.  Besides,  the  terms  of  the  Indiana 
statute  (which  is  not  accessible  to  us)  in  regard  to  the  limitation 
of  real  actions  may  be  entirely  difiFerent  from  ours.  The  Indiana 
Court  seems  to  have  arrived  at  the  conclusion  it  adopted  only 
because  of  the  explicit  language  of  their  statute.  Ours  is  so  very 
different  that  the  case  referred  to  afforded  us  but  Uttle  aid  in  con- 
structing it.  We  are  satisfied  that  the  nonresidence  of  a  party 
claiming  real  estate  does  not  affect  or  qualify  the  provisions  of  Sec* 
tion  5  of  our  Act.  If  land  is  vacant,  the  owner  can  take  peaceable 
possession  without  suit.  If  occupied,  he  can  bring  suit  against  the 
occupant,  and  it  is  not  necessary  to  inquire  what  the  status  of  the 
occupier  is.  If  the  land  is  occupied  by  a  mere  servant,  as  between 
him  and  his  employer,  the  possession  is  in  the  master  and  not  the 
servant.  But  if  a  third  party  owns  the  land,  both  are  trespassers 
as  against  him,  and  a  suit  against  the  servant  is  just  as  effectual  as 
against  the  master. 

It  is,  however,  contended  by  respondents  that  the  record  does 
not  show  that  the  appellant  had  or  claimed  to  have  any  land,  but 
merely  a  right  of  way  over  land.  The  language  of  the  complaint 
is  as  follows :  ^'  That  it  is  now,  and  for  more  than  five  years  last  past, 
it  and  its  predecessors  in  interest  have  been  the  owners  of  and  in 
the  possession  and  actual  use  and  enjoyment  of  a  certain  road,  sit- 
uate in  said  county,  in  the  city  of  Virginia,  leading  from  what  is 
known  as  the  Potosi  dump,  near  the  mouth  of  the  Potosi  tunnel 
southward,  near  the  line  of  E  street  in  said  city,  into  Gold  Hill,  and 
thence  westward  into  C  street ;  said  road  being  about  thirty  feet 
wide  and  about  half  a  mile  in  length,  and  known  as  the  Potosi 
Road." 

The  proof  shows  clearly  that  the  Potosi  Company  surveyed  and 
graded  4his  road  for  travel  in  1861,  and  since  then  have  been  con- 
tinuously using  it  as  a  road. 

Respondents  contend  that  this  averment  and  proof  does  not  show 
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an  occupation  or  possessory  right  to  the  land  over  which  the  road  is 
built,  but  merely  a  claim  to  a  right  of  way.  In  support  of  this  view 
they  cite  the  opinion  written  by  Mr.  Justice  Shafter,  and  appa- 
rently concurred  in  by  the  entire  bench  of  the  Supreme  Court  of 
California,  in  the  case  of  Wood  et  ah  v.  Truckee  Turnpike  Co.,,  24 
Cal.  487.  We  quote  from  that  opinion  the  following  language : 
"  The  plaintiffs  acquired  nothing  by  the  purchase  of  the  road  to 
which  the  action  of  ejectment  has  any  remedial  relations.  '  Road ' 
is  a  legal  term  strictly  synonymous  with  the  term  '  way,'  and  in  the 
complaint,  and  throughout  all  the  title  papers  of  the  plaintiflfe,  their 
identity  is  fully  recognized.  A  way  is  an  easement,  and  consists 
in  the  right  of  passing  over  another  man's  ground.  (Wash,  on 
Eas.  161.)  It  is  an  incorporeal  hereditament,  a  servitude  imposed 
upon  corporeal  property,  and  not  a  part  of  it.  It  gives  no  right  to 
possess  the  land  upon  which  it  is  imposed,  but  a  right  merely  to  the 
party  in  whom  the  way  is  vested  to  enjoy  the  way.  Neither  is  it 
considered  that  the  owner  of  the  way  is  entitled,  by  reason  of  such 
ownership,  to  a  participation  in  the  rents  and  profits  arising  from 
the  land  upon  which  the  easement  is  imposed.  (Wash,  on  Eas.  8.) 
A  deed  of  way,  or  of  a  right  of  way,  would  pass  to  the  grantee  no 
title  to  or  interest  in  the  land." 

The  main  point  here  is  that  the  word  ''  road  "  is  exactly  synony- 
mous with  "way."  This  proposition  we  conceive  to  be  utterly 
untenable.  It  is  true  that  the  term  "  way  "  is  sometimes  used  in 
the  same  sense  as  road.  Sometimes  we  call  a  road  a  street,  a  lane, 
etc.,  a  way — though  this  is,  perhaps,  an  improper  use  of  the  term 
"  way." 

But  Mr.  Washburn,  when  defining  "  way  "  as  an  easement,  uses 
the  word  in  a  strictly  legal  sense.  "  Way,"  in  its  legal,  technical 
sense,  means  nearly  the  same  thing  as  "  right  of  way."  Or  in 
other  words,  the  right  of  one  person,  of  several  persons,  or  of  the 
community  at  large,  to  pass  over  the  land  of  another. 

Webster,  among  other  definitions  of  a  road,  says  it  is  the  "  ground 
appropriated  for  travel,  fonning  a  communication,"  etc. 

Bouvier  defines  a  road  as  "  a  passage  through  the  country  for 
the  use  of  the  people."  He  also  says :  "  The  public  have  the  use 
of  roads.     But  the  owners  of  the  land  through  which  they  are 


Digitized  by 


Google 


374         SUPREME  COURT  OF  NEVADA,  1867. 


The  Chollar-Potoal  Mining  Co.  v.  Kennedy  &  Keating. 


made,  or  which  bound  upon  the  roads,  have  prima  facie  a  fee  in 
such  highway."  Or  in  plain  English,  the  public  does  not  usually 
own  the  soil  over  which  roads  are  constructed,  but  only  a  perpetual 
right  to  use  that  soil  for  some  particular  purpose. 

We  cannot  find  that  the  word  "road"  is  anywhere  used  or 
defined,  save  in  the  opinion  just  quoted,  as  being  synonymous  with 
right  of  way.  In  fact,  we  feel  certain  it  is  never  so  used  in  com- 
mon conversation,  in  ordinary  writing,  nor  in  legal  works.  Road 
means  any  piece  of  land  used  or  appropriated  for  travel.  It  may 
be  so  appropriated  by  an  individual,  a  corporation  or  the  public. 
Where  roads  are  constructed  by  turnpike  and  railroad  companies, 
sometimes  they  acquire  a  complete  title  to  the  land  over  which  their 
road  is  built,  and  sometimes  only  the  right  of  way.  So  the  public 
may,  if  it  chooses,  buy  the  land  over  which  a  public  way  is  to  be 
established  if  the  individual  ow^ner  is  willing  to  sell  it,  or  may,  which 
is  more  usual,  only  purchase  or  procure  by  the  proper  proceedings 
the  right  of  way  for  such  road.  The  road  however  is  one  thing, 
the  right  of  way  is  another,  and  very  different. 

If  an  individual  wishes  to  make  a  road  for  his  own  use,  and  can 
buy  the  land  over  which  he  wishes  to  pass  for  precisely  the  same 
money  that  it  would  cost  to  acquire  the  right  of  way,  undoubtedly 
he  would  buy  rather  than  acquire  a  mere  easement.  The  public 
lands  are  open  here  to  be  appropriated  by  any  one  who  desires  to 
do  so.  The  first  appropriator  has  always  been  considered  and  held 
by  the  Courts  of  this  State  as  the  owner  of  the  land  as  against  all 
the  world  except  the  Government  of  the  United  States.  We  see 
no  reason  why  one  who  appropriates  a  portion  of  the  public  domain 
for  the  purposes  of  a  road,  is  not  as  well  entitled  to  the  protectioa 
of  the  Courts  as  one  who  appropriates  a  fraction  of  the  same  domaiu 
for  a  mill-site  or  cornfield. 

If  the  public  were  to  lay  out  a  road  eighty  feet  in  width  through 
the  farm  of  A,  and  he  were  to  make  a  conveyance  to  B,  describing 
the  property  sold  as  a  road  eighty  feet  in  width' and  one  mile  in 
length,  passing  through  the  farm  of  the  grantor,  we  think  it  would 
be  just  as  good  a  conveyance  as  if  he  were  to  describe  the  property 
sold  as  a  piece  of  land  eighty  feet  wide  and  one  mile  in  length, 
extending  from  one  side  of  grantor's  farm  to  the  other,  and  being 
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the  same  land  over  which  a  public  road  is  laid  out.  The  meaning 
in  either  case  would  be  equally  obvious,  and  in  either  case  the  pur- 
chaser would  get  the  fee  of  the  land  subject  to  the  public  easement. 

The  language  of  the  complaint  and  the  proof  shows  the  plaintiff's 
right  to  the  land  (not  a  mere  easement)  over  which  the  road  runs. 
Having  been  for  five  years  in  the  uninterrupted  possession  of  the 
same,  plaintiff  is  protected  by  the  Statute  of  Limitations,  and  the 
acts  of  the  defendant  in  stopping  up  the  road  were  tortious,  and 
such  as  to  entitle  the  plaintiff  to  the  relief  sought. 

But  even  admitting  that  plaintiff  did  not  appropriate  the  soil,  but 
only  clumed  the  right  of  way  when  locating  the  road,  we  do  not 
see  how  that  could  aid  the  defendants.  An  uninterrupted  adverse 
enjoyment  of  the  right  of  way  for  more  than  five  years  would  by 
prescription  establish  the  plaintiff's  right  to  continue  in  the  enjoy- 
ment of  the  same  privileges.  Here  the  plaintiff  and  those  through 
whom  it  derives  title,  were  in  the  enjoyment  of  this  road  for  more 
than  five  years  without  disturbance.  It  is  true  that  before  the 
expiration  of  five  years,  there  was  a  claim  asserted  adverse  to  their 
continued  enjoyment  of  this  right.  The  plaintiff  or  its  agent  was 
mformed  by  Mr.  DeLong  that  other  parties  owned  or  claimed  the 
land  over  which  their  road  ran ;  a  proposal  was  made  to  sell  to 
plaintiff  their  right  to  continue  the  road,  or  something  of  this  kind. 
But  a  mere  proposition  of  this  kind  does  not  amount  to  a  disturbance. 

The  enjoyment  must  therefore  be  considered  as  continuous  and 
uninterrupted  during  a  period  exceeding  five  years. 

The  point  that  the  possession  or  enjoyment  is  not  shown  to  have 
been  adverse,  we  think  is  not  well  taken.  Whenever  a  party 
assumes  and  exercises  a  right  of  way,  openly,  notoriously  and  con- 
tinuously, without  asking  the  consent  of  the  owner  of  the  land,  and 
without  in  any  way  manifesting  by  word  or  deed  that  he  is  exercising 
the  right  as  a  favor  or  license  given  him  by  the  owner  of  the  soil,  it 
must  be  considered  as  exercised  adversely  to  the  owner  of  the  land. 
This  appears  clearly  to  have  been  a  case  of  that  sort.  At  least,  such 
facts  are  shown  as  make  n  prima  facie  case  of  adverse  holding,  and 
nothing  is  attempted  to  be  shown  to  the  contrary  by  the  defendants. 
They  do  not  attempt  to  show  that  this  privilege  was  exercised  in 
subordination  to  theu*  rights. 
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The  respondents  further  contend  that  if  the  plaintiff  had  any  rights 
established  by  prescription,  it  has  not  properly  pleaded  such  prescrip- 
tion, and  therefore  it  cannot  avail  itself  of  such  right  in  this  Court. 

Chitty,  in  his  work  on  pleadings.  Vol.  1,  p.  380,  speaking  about 
the  particularity  with  which  a  plaintiff's  case  should  be  stated  in 
his  declaration,  says ;  "  But  it  is  now  fully  settled  that  in  a  personal 
action  against  a  wrong-doer  for  the  recovery  of  damages,  and  not 
the  land  itself,  it  is  sufficient  at  common  law  to  state  in  the  declara- 
tion that  the  plaintiff,  at  the  time  the  injury  was  committed,  was 
possessed  of  a  house  or  land,  etc. ;  and  that  by  reason  of  such  pos- 
session he  was  entitled  to  the  common  of  pasture,  way,  or  other 
right,  in  the  exercise  of  which  he  has  been  disturbed ;"  and  further 
says,  on  page  381 :  "  So,  if  the  declaration  be  for  diverting  a  water 
course  from  the  plaintiff's  mill,  his  possession  of  the  mill  should  be 
concisely  stated,  and  that  by  reason  thereof  he  ought  to  have  had 
the  use  and  benefit  of  the  water  course,  without  stating  that  it  was 
an  ancient  mill  or  disclosing  the  particular  grounds  upon  which  the 
right  to  the  water  is  claimed.  And  in  an  action  for  a  disturbance  of 
a  right  of  common,  or  way,  or  of  a  seat  or  pew  in  a  church,  the 
declaration  states  the  possession  of  a  house  or  land,  etc. ;  and  that  by 
reason  thereof  the  plaintiff  was  entitled  to  the  right,  in  the  exercise 
of  which  he  had  been  disturbed." 

We  think  the  complaint  here  is  as  specific,  and  shows  the  ground 
of  appellant's  claim  with  as  much  particularity,  as  Mr.  Chitty  seems 
to  think  is  necessary  in  a  common  law  declaration.  Our  system  of 
pleading  is  extremely  liberal,  and  we  are  not  disposed  to  hold  that 
parties  shall  lose  their  rights  merely  because  they  do  not  plead  them 
with  the  greatest  precision  and  nicety.  The  complaint  shows  the 
defendant  clearly  the  nature  of  the  plaintiff's  claim,  and  under  our 
system  that  is  sufficient. 

The  judgment  of  the  Court  below  is  reversed,  and  that  Court 
will  take  further  proceedings  in  the  case  according  to  the  views 
herein  expressed. 

Lewis  J. — Upon  the  prescriptive  right  of  way  I  concur  with  the 
reasoning  and  conclusion  of  the  Chief  Justice. 

Johnson,  J.,  having  been  counsel  for  one  of  these  parties,  does 
not  participate  in  this  decision. 
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S.  L.  HEINTZELMAN,  Respondent,  v.  GEO.  W.  L'AM- 
OROUX  AND  THE  TRINITY  AND  SACRAMENTO 
SILVER  MINING  CO.,  a  Corporation  ;  said  Corpora- 
tion BEING  Appellant. 

Cndcr  our  Practice  Act,  is  it  sufficient  ground  for  allowing  an  attorney  to 
verify  an  answer  to  show  that  defendant  is  a  foreign  corporation  ?  Should  it 
not  also  be  shown  that  the  corporation  has  no  officer  in  the  county  where  the 
answer  is  prepared  ? 

Even  if  the  affidavit  to  an  answer  is  insufficient,  is  not  the  objection  waived  by 
the  opposite  party  accepting  service  of  the  answer,  without  objection  to  the 
sufficiency  of  the  affidavit  ?  Should  not  the  answer  in  such  case  be  returned 
with  notice  that  it  would  not  be  accepted  for  want  of  a  proper  verification? 

Where  there  is  a  defective  verification  of  an  answer,  the  defendant  should  be 
allowed  to  correct  the  error  if  he  desires  to  do  so. 

Where  a  note  is  made  by  A  to  B,  and  by  B  indorsed  to  C,  B  is  a  regular  indorser 
and  entitled  to  all  rights,  and  only  subject  to  the  liabilities  of  an  indorser, 
although  it  may  have  been  agreed  in  advance  of  the  execution  of  the  note  that 
A  was  to  make,  and  B  to  indorse  the  note  for  the  benefit  of  C. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Hon.  Geo.  G.  Berry,  presiding. 

Hillyer  ^  Whitman^  for  Appellant. 

Welh  ^  Benson^  for  Respondent. 

The  answer  was  not  properly  verified,  and  if  defendant  wished 
to  amend  it  he  should  have  asked  leave  to  do  so ;  failing  to  ask 
leave,  the  Court  did  not  err  in  entering  judgment  for  appellant. 

Opinion  by  Bbatty,  C.  J.,  full  Bench  concurring. 

The  plaintiff  in  this  case  (respondent  in  this  Court)  brought  his 
action  against  the  defendants,  and  in  substance  averred,  among 
other  things,  the  following  facts :  That  defendant,  L'Amoroux,  exe- 
cuted and  delivered  to  plaintiff  his  promissory  note  in  the  following 

terms  : 

"  Oreana,  Nev.  September  29, 1866. 

"  Forty-five  days  after  date,  for  value  received,  I  promise  to  pay 
to  the  order  of  the  Trinity  and  Sacramento  Silver  Mining  Com- 
pany, fourteen  hundred  and  seventeen  dollars  and  a  half,  in  United 
States  gold  coin  or  its  equivalent  in  United  States  currency. 

"  (Signed)  G.  W.  L'Amoroux." 

25 
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That  at  the  same  time,  the  defendant,  the  Trinity  and  Sacra- 
mento Silver  Mining  Company,  indorsed  the  same — "  Pay  S.  L. 
Heintzelman  or  his  order  " — and  that  the  execution  and  indorse- 
ment of  the  note  were  all  part  and  parcel  of  the  transaction,  and 
therefore  both  defendants  were  bound  as  joint  makers.  The  com- 
plaint was  verified.  L'Amoroux  made  no  defense;  the  other 
defendant  filed  an  answer,  which  was  verified  by  its  attorney,  and 
which  verification  is  in  the  following  terms : 

"Statb  op  Nevada, 

County  of  Humboldt. 

"  E.  F.  Dunne,  being  duly  sworn,  says  he  is  one  of  the  attorneys 
for  the  defendant,  the  Trinity  and  Sacramento  Silver  Mining  Com- 
pany, one  of  the  defendants  in  above  action :  that  the  foregoing 
answer  is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  on  his  information  or  belief,  and  as  to  those 
matters  that  he  believes  it  to  be  true.  Deponent  further  says  the 
reason  why  this  verification  is  not  made  by  the  defendant,  the 
Trinity  and  Sacramento  Silver  Mining  Company,  is  that  said 
defendant  is  a  corporation  under  the  laws  of  the  State  of  New 
York,  and  further  that  said  defendant  is  absent  from  the  county 
where  the  attorneys  of  said  defendants  reside.       E.  F.  Dunne. 

^'  Subscribed  and  sworn  to  before  me,  this  fifth  day  of  August, 
A.D.  1867. 

"  J.  D.  Minor,  Clerk  Humboldt  Co.,  Nev." 

Subsequent  to  the  filing  and  service  of  this  answer,  and  when  the 
case  was  called  for  trial,  the  plaintiff*'s  counsel  moved  to  strike  out 
the  answer  on  the  ground  that  it  was  not  properly  verified,  and  to 
allow  the  plaintifis  to  take  judgment.  This  motion,  after  argument, 
was  sustained  by  the  Court  below,  and  judgment  entered  against  the 
Trinity  and  Sacramento  Silver  Mining  Company,  from  which  that 
company  appeals. 

The  only  question  which  seems  to  have  been  raised  in  the  Court 
below,  was  as  to  the  proper  construction  of  the  fifty-fifth  section  of 
the  Practice  Act,  which  is  in  these  words : 

"  In  all  cases  of  the  verification  of  a  pleading  the  affidavit  of  the 
party  shall  state  that  the  same  is  true  of  his  own  knowledge,  except 
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as  to  the  matters  which  are  therein  stated  on  his  information  or  belief, 
and  as  to  those  matters,  that  he  believes  it  to  be  true.  And  where  a 
pleading  is  verified,  it  shall  be  by  the  affidavit  of  the  party,  unless 
he  be  absent  from  the  county  where  the  attorney  resides  ;  or  from 
some  cause  unable  to  verify  it ;  or  the  facts  are  within  the  knowl- 
edge of  his  attorney  or  other  person  verifying  the  same.  When 
the  pleading  is  verified  by  the  attorney  or  any  other  person  except 
the  party,  he  shall  set  forth  in  the  affidavit  the  reason  why  it  is  not 
made  by  the  party.  When  a  corporation  is  a  party  the  verification 
may  be  made  by  an  officer  thereof;  or  when  the  Territory,  or  any 
officer  thereof  in  its  behalf,  is  a  party,  the  verification  may  be  made 
by  any  person  acquainted  with  the  facts ;  except  that  in  actions 
prosecuted  by  the  Attorney  General  or  District  Attorney  in  behalf 
of  the  Territory,  the  pleadings  need  not,  in  any  case,  be  verified." 

The  respondent  contends  that  when  a  corporation  is  a  party  to  an 
action,  it  is  not  sufficient  to  show  that  the  corporation  is  absent  to 
entitle  its  attorney  to  verify  a  pleading,  but  that  it  must  be  shown 
that  all  officers  of  such  corporation  are  absent  before  the  attorney 
can  verify  on  the  sole  ground  of  absence  of  the  party  he  represents. 

This  the  Court  below  held,  and  we  are  inclined  to  think  this  was 
the  proper  ruling  on  this  point.  A  corporation,  as  such,  cannot 
verify  a  pleading.  In  this,  as  in  other  matters,  it  can  only  act 
through  an  officer,  agent  or  attorney.  Therefore  it  was,  so  far  as 
the  verification  was  concerned,  wholly  immaterial  whether  it  was  a 
corporation  framed  under  the  laws  of  this  State  or  a  neighboring 
State. 

Although  it  may  have  been  a  New  York  corporation,  it  may  have 
had  one  or  more  officers  in  Humboldt  County.  If  there  was  any 
such  officer  in  the  county  he  was,  prima  facie^  the  right  pei-son  to 
verify  the  answer.  To  hold  that  the  attorney  might  verify  a  i)lead- 
ing  for  a  corporation  by  merely  showing  that  the  corporation  was 
formed  abroad,  would  perhaps  be  following  the  apparent  proper 
construction  of  the  language  of  the  section  quoted,  but  would  be 
at  variance  with  the  obvious  intent  of  the  Legislature.  To  make 
the  provisions  of  Section  55  conform  to  reason  and  common  sense, 
we  think  the  word  "  party,"  in  the  second  sentence  of  the  section 
may  be  held  to  refer  to  the  party  who  by  law  is  made,  primarily,  the 
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proper  person  to  verify  a  pleading,  rather  than  to  the  party  plaintiflF 
or  defendant.  But  be  this  as  it  may,  we  think  the  practice  in  this 
case  was  hardly  a  proper  one.  The  answer  was  served  on  the 
plaintiff's  counsel,  and  it  seems  to  us  the  proper  practice,  if  it  was 
intended  to  object  to  the  verification,  would  have  been  to  return 
the  answer,  with  a  notification  that  it  would  not  be  accepted  for 
want  of  a  proper  verification.  If  this  was  not  done,  ought  not  the 
acceptance  of  a  copy,  with  the  imperfect  verification,  without 
objection,  to  be  treated  as  a  waiver  of  the  informality  in  the  verifi- 
cation?    (See  Wilkin. y,  Gilman^  13  How.  Pr.  — .) 

Even  if  the  answer  was  properly  stricken  out,  the  defendant 
should  have  been  allowed,  (if  it  so  desired)  to  correct  this  imper- 
fection in  the  verification,  either  by  the  attorney  who  verified  it 
making  a  new  verification,  if  it  were  in  his  power  to  show  that  the 
corporation  had  no  oflicer  in  the  county ;  or  if  there  were  such 
oflicer  in  the  county,  by  allowing  him  to  verify  it.  We  have  made 
these  remarks  merely  to  suggest  what  we  think  is  a  proper  practice 
in  such  a  case. 

This  case  must  be  reversed  on  another  point,  which  is  more  fairly 
presented  by  the  record  than  some  of  the  points  of  practice  which 
we  have  been  discussing.  The  complaint  shows  no  cause  of  action 
against  appellant. 

The  note  seems  to  have  been  a  regular  negotiable  note,  executed 
by  L'Amoroux  to  appellant  and  indorsed  by  appellant  to  the  plain- 
tiff. The  complaint  does  not  show  any  demand  or  notice,  and 
consequently  shows  no  liability  on  the  part  of  appellant. 

We  do  not  see  how  the  fact  that  the  making  of  the  note  and  the 
indorsement  thereof  to  plaintiff  were  part  of  one  and  the  same 
transaction  can  vary  the  liability  of  the  parties.  The  fact  that  the 
note  was  made  payable  to  appellant  and  by  it  indorsed,  shows 
plainly  it  was  not  the  intention  of  appellant  to  become  primarily 
liable,  but  only  as  indorser  upon  due  demand  of  the  principal,  and 
notice  in  case  of  nonpayment. 

The  note  appears  to  have  been  regularly  executed  and  indorsed, 
and  thereby  the  liabilities  of  the  respective  parties  were  fixed.  It 
can  make  no  difference  that  it  was  agreed  beforehand  that  L'Amo- 
roux  was  to  make  and  appellant  to  indorse  the  note  for  plaintiff's 
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benefit ;  nor  does  it  make  any  difference  by  whom  the  note  was 
handed  to  plaintiff.  The  judgment  of  the  Court  below  is  reversed, 
and  that  Court  will  allow  the  plaintiff  to  amend  his  complaint,  and 
proceed  regularly  to  dispose  of  the  case  in  accordance  with  the 
views  expressed  in  this  opinion,  or  else  to  take  a  separate  judgment 
against  L'Amoroux  on  the  present  complaint,  (default  being  first 
taken)  and  dismissing  the  action  against  appellant. 


WILLIAM  KIDD,  Respondent,  v.   THE   FOUR-TWENTY 
MINING  CO.,  Appellant. 

When  a  plaintiff  might  proceed  under  either  one  of  two  laws  prescribing  the 
method  of  serving  summons,  one  of  which  laws  would  require  the  defendant 
to  answer  within  twenty  days,  and  the  other  forty,  and  the  summons  was 
80  contradictory  and  indefinite  as  not  to  show  under  which  law  the  plaintiff 
was  proceeding,  the  defendant  would  not  be  bound  to  answer  within  twenty 
days,  and  no  default  could  legally  be  taken  until  after  the  expiration  of  forty 
days. 

Where  the  first  clause  of  a  summons  requires  the  defendant  to  appear  and  answer 
within  forty  days,  and  concluding  clause  notifies  him  that  if  he  does  not  answer 
in  twenty  days  a  default  will  be  talcen,  this  is  too  contradictory  and  uncertain 
to  re(iuire  an  answer  witiiin  the  shorter  period. 

When  a  default  is  improperly  taken  the  defendant  ought,  if  an  opportunity  is  pre- 
sented dufing  the  term  at  which  it  was  taken,  to  apply  to  the  Court  below  for 
relief. 

Gould  the  lower  Court  set  aside  a  default  and  judgment  after  the  term  had  expired 
within  which  the  judgment  was  rendered — Quere? 

Appeal  is  a  proper  remedy  to  set  aside  a  judgment  by  default  irregularly  and 
erroneously  entered. 

Appeal  from  a  judgment  rendered  by  default  in  the  District 
Court  of  the  First  Judicial  District,  Storey  County. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Aldrich  ^  DeLong^  for  Appellant. 

The  summons  is  too  uncertain  to  support  the  judgment.  It 
requires  the  defendant  to  appear  within  forty  days — then  says 
default  will  be  taken,  if  it  does  not  appear  within  twenty  days,  and 
judgment  is  entered  on  the  twenty-second  day  after  service. 
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The  summons  is  further  defective  in  not  stating  the  amount  for 
"which  judgment  will  be  entered. 

Opinion  by  Bbatty,  C.  J.,  Johnson,  J.,  concurrmg. 

In  this  case  a  judgment  was  taken  against  the  defendant  by 
default,  from  which  it  appeals,  and  the  principal  question  is  as  to 
the  regularity  of  the  default. 

The  default  was  founded  on  the  following  summons  and  service 
thereof,  and  was  taken  June  16th,  1866 : 

"  You  are  hereby  required  to  appear  in  an  action  brought  against 
you  by  the  above-named  plaintiff,  in  the  District  Court  of  the  First 
Judicial  District  of  the  State  of  Nevada,  in  and  for  the  County  of 
Storey,  and  answer  the  complaint  filed  therein  within  ten  days 
(exclusive  of  the  day  of  service)  after  the  service  on  you  of  this 
summons,  if  served  in  said  county,  but  within  said  district,  within 
twenty  days ;  and  in  all  other  cases,  forty  days ;  or  judgment  by 
default  will  be  taken  against  you,  according  to  the  prayer  of  said 
complaint. 

"  The  said  action  is  brought  to  recover  judgment  for  the  sum 
of  $1,550.91,  besides  costs  of  suit,  as  follows:  $1,500.91,  as  is 
alleged,  as  a  balance  on  contract  for  sinking,  timbering,  framing, 
curbing  and  dividing  the  shafts  of  defendant,  situate  in  Storey 
County,  Nevada  ;  and  fifty  dollars  for  services  in  repairing  the  pup- 
pet^heads,  etc.,  of  the  whim  attached  to  the  shaft  of  defendant, 
together  with  legal  interest  on  $1,500.91  from  February  15th, 
1865  ;  all  of  which  is  more  fully  set  forth  in  plaintiff's  compliant  on 
file  in  my  office,  a  copy  of  which  is  hereto  attached  and  referred  to. 

"  And  you  are  hereby  notified,  that  if  you  fail  to  appear  and 
answer  the  said  complaint,  the  said  plaintiffs  will  take  judgment,  as 
therein  demanded,  within  twenty  days  after  service  hereof." 

"  Henry  L.  Davis,  being  first  duly  sworn,  says  and  certifies  that 
he  is  the  Sheriff  of  the  City  and  County  of  San  Francisco,  State 
of  California;  that  he  received  the  annexed  summons  on  the 
twenty-fifth  day  of  May,  a.d.  1866,  and  personally  served  the 
same  on  the  same  day  upon  the  within  named  defendant,  the 
"420"  Mming  Company,  by  delivering  to  11.  0.  Howard,  the 
Secretary  of  said  mining  company  the  said  defendant,  personally, 
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in  the  city  and  county  aforesaid,  a  true  copy  of  said  summons, 
attached  to  a  certified  copy  of  the  complaint  referred  to  in  said 
summons,  and  at  the  same  time  showing  to  him  the  said  annexed 
original  summons." 

The  twenty-fifth  section  of  the  Practice  Act  of  1861  reads  as 
follows : 

'^  The  time  in  which  the  summons  shall  require  the  defendant  to 
answer  the  complaint  shall  be  as  follows :  first — K  the  defendant 
is  served  within  the  county  in  which  the  action  is  brought,  ten  days. 
Second — If  the  defendant  is  served  out  of  the  county,  but  in  the 
district  in  which  the  action  is  brought,  twenty  days.  Third — In 
all  other  cases,  forty  days." 

This  summons  seems  in  its  opening  sentence  to  have  been  framed 
in  compliance  with  the  requirements  of  this  section,  except  that  it 
reads  "  if  served  in  said  county  but  within  said  district,"  etc., 
when  it  is  evident  that  several  words  are  omitted  between  the  words 
"  county  "  and  "  but."  This  portion  of  the  sentence  should  prop- 
erly have  read  "  if  served  in  said  county,  or  if  served  out  of  said 
county^  but  within  ssdd  district,"  etc.  The  italics  show  the  words 
omitted  in  the  summons.  With  this  exception  this  part  of  the 
summons  is  properly  framed  under  the  Act  of  1861.  But  the  con- 
cluding part  of  the  summons  warns  the  defendant  that  if  it  fails  to 
answer  within  twenty  days  after  the  service,  default  will  be  taken 
against  it.  The  latter  part  of  the  summons  is  inconsistent  with  the 
first.  The  first  part,  if  intelligible  at  all,  means  that  if  the  defend- 
ant is  served  in  Storey  County,  it  shall  have  ten  days  only  within 
which  to  answer.  If  served  within  the  First  Judicial  District,  but 
outside  of  Storey  County,  (an  absurd  and  foolish  clause  to  put  in  a 
summons  where  there  is  only  one  county  in  the  district)  twenty 
days,  and  in  all  other  cases  forty  days. 

Here  there  is  an  apparent  contradiction  between  the  difierent 
parts  of  the  summons,  calculated  to  mislead  and  deceive  the  defend- 
ant. But  it  is  suggested  that  the  law  of  1864-5,  amending  the 
thirtieth  section  of  the  Practice  Act  of  1861,  provides  that  where 
a  corporation  incorporated  in  California,  but  doing  business  in  this 
State,  is  sued,  and  has  no  officer  here  upon  whom  service  can  be 
made,  the  Court  or  Judge  before  whom  the  action  is  pending  may 
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make  a  special  order  (on  aflSdavit  showing  the  necessary  facts)  for 
service  in  a  particular  manner  in  California,  and  requiring  the  cor- 
poration to  answer  within  twenty  days  :  that  this  service  was  made 
in  conformity  with  this  amended  Act,  and  the  appellant  was  bound 
to  know  the  law,  and  knowing  the  law  could  not  have  been  deceived 
as  to  the  time  within  which  it  must  answer.  To  this  suggestion  the 
obvious  answer  is,  that  plaintiff  could  have  proceeded  either  under 
the  law  of  1861,  or  by  making  the  necessary  affidavit  under  the 
amendment  of  1864-5.  If  it  could  be  held  in  such  a  case  that 
defendant  was  bound  to  know  the  law,  it  certainly  could  not  be  held 
to  know  whether  plaintiff  was  proceeding  under  the  Act  of  1861  or 
the  amended  Act  of  1864-5.  There  is  nothing  in  the  summons  to 
enlighten  the  defendant  as  to  this  fact.  Indeed  this  Court  is  as 
much  in  the  dark  as  to  this  matter  as  the  defendant.  There  is 
nothing  in  the  record  to  show  that  any  aflSdavit  was  ever  made  as 
to  the  fact  that  defendant  had  no  oflScers  resident  in  Nevada,  or 
that  the  Judge  or  Court  ever  made  any  order  as  to  the  service  of 
summons  under  the  provisions  of  the  Act  of  1864-5. 

This  summons  was  too  indefinite  to  admit  of  default  being  taken 
at  the  expiration  of  twenty  days. 

It  has  been  suggested  that  appellant  should  have  applied  to  the 
Court  below  for  relief  before  bringing  the  case  to  this  Court.  It 
is  quite  possible  that  would  have  been  the  better  course.  Especially 
would  that  have  been  the  better  course  if  the  judgment  was  ren- 
dered during  term  time,  and  the  appellant  had  an  opportunity  to 
apply  to  the  Court  before  the  close  of  its  term.  Whether  a  Dis- 
trict Court  would  in  such  a  case  have  the  authority,  after  the 
expiration  of  the  term,  to  set  aside  the  default,  may  be  somewhat 
questionable.  (See  Shaw  v.  McQ-regor^  8  Cal.  521;  Dorente  v. 
Sullivan,  7  Cal.  279-80.) 

In  New  York,  under  a  code  similar  to  ours,  it  has  been  fre- 
quently said  there  can  be  no  appeal  from  a  judgment  by  default.  If 
a  party  does  not  make  his  defense  in  the  Court  of  original  jurisdic- 
tion he  will  not  be  heard  in  the  Appellate  Court  for  the  first  time, 
for  this  would  be  making  the  Appellate  Court  exercise  the  functions 
of  a  Court  of  original  jurisdiction.  Nor  are  we  unmindful  of  the 
fact  that  the  late  Justice  Brosnan,  in  the  case  of  Paul  et  al.  v. 
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Armstrong^  1  Nev.  82,  held  that  "  a  judgment  by  default  is  not 
appealable."  (See  opinion  on  page  ninety-six  of  the  Report.) 
But  as  the  then  Chief  Justice  [Lewis]  concurred  in  the  aflSrmance 
of  the  judgment  for  reasons  different  from  those  assigned  in  the 
opinion,  and  the  present  Chief  Justice  did  not  participate  in  the 
hearing  of  the  appeal,  the  rule  thus  stated  cannot  be  regarded  as 
an  authoritative  expression  of  the  Court.  We  shall  therefore  con- 
sider this  an  open  question  in  this  State,  giving  to  the  opinion  of 
our  lamented  associate  such  weight  as  it  is  justly  entitled  to. 

It  must  be  observed  that  in  all  the  New  York  cases  to  w^hich  our 
attention  has  been  called  there  was  no  question  about  the  regularity 
of  the  default.  The  question  in  each  case  was,  whether  a  party 
would  be  aUowed  to  prosecute  an  appeal  from  a  judgment,  decree, 
or  order  made  against  him  in  a  case  w^here  he  did  not  appear  and 
contest  the  same,  but  suffered  it  to  be  taken  without  opposition, 
protest,  or  argument  on  his  part,  although  regularly  before  the 
Court,  and  having  the  opportunity  to  contest. 

The  authorities  on  this  subject  are  all  referred  to  in  Abbot's  New 
York  Digest,  under  the  head  of  "  Appeal." 

This  is  a  very  different  case  from  that.  Here  the  default  was 
irregularly  taken,  and  judgment  is  entered  without  proper  authority. 
In  such  case  it  has  repeatedly  been  held  in  California  that  an  appeal 
is  the  proper  remedy — at  least,  that  it  is  a  proper  remedy.  (See 
Stevens  v.  Bobb,  1  Cal.  97 ;  Parker  v.  Shepherd,  1  Cal.  131-2 ; 
Burt  et  ah  v.  Scranton  et  al,,  1  Cal.  416-7  ;  Joiee  v.  Joice,  5  Cal. 
449.)  We  have  copied  our  statutory  laws  almost  exclusively  from 
those  of  California,  and  we  look  almost  exclusively  to  that  State  for 
rulings  upon  matters  of  practice.  We  shall  not  then  deny  to  par- 
ties the  right  to  such  a  remedy  by  appeal,  which  has  always  been 
held  to  be  the  proper  remedy  in  such  cases  in  California.  But 
whilst  we  will  allow  a  party  to  s6ek  relief  for  a  judgment  improp- 
erly rendered  upon  default  by  appealing  to  this  Court,  we  will 
exercise  our  discretion  as  to  matters  of  costs. 

In  this  case  the  summons  left  it  doubtful  whether  defendant  was 
bound  to  answer  by,  say  the  fifteenth  of  June  or  the  fifth  of  July. 
If  it  did  not  think  it  necessary  to  answer  by  the  former,  it  certainly 
should  have  answered  by  the  latter  period,  if  any  defense  was  to  be 
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made.  The  Court  in  that  county  commenced  its  term  on  the  first 
Monday  in  June,  and  by  law  was  authorized  to  sit  until  the  first 
Monday  in  October.  We  know  that  that  Court  usually  sits  for  the 
greater  part  of  the  time  allowed  by  law  for  it  to  be  in  session.  Had 
the  defendant  attempted  to  answer  on  or  before  the  fifth  of  July,  it 
would  have  heard  of  the  judgment,  which  was  entered  up  the  six- 
teenth of  June.  It  could  then  most  likely  have  applied  to  the 
Court  below  to  set  aside  the  default  long  before  the  expiration  of 
the  term.  This  it  does  not  do,  but  waits  to  the  last  hour  almost  of 
the  year  to  take  an  appeal. 

Under  these  circumstances,  we  will  reverse  the  judgment  of  the 
Court  below,  and  order  the  costs  of  this  appeal  to  abide  the  final 
result  of  the  case.     It  is  so  ordered. 


THE  WHITMAN  GOLD  &  SILVER  MINING  CO.,  Appel- 
lant, V.  F.  M.  BAKER  and  others.  Respondents. 

A  corporation  formed  in  California  may  hold  land  in  this  State. 

Our  Courts  would,  in  a  proper  case,  probably  hold  that  a  corporation  formed  in 
another  State  could  hold  no  more  land  in  this  State  than  is  allowed  to  be  held 
by  corporations  under  our  own  law,  to  wit :  what  was  necessary  to  conduct 
the  business  for  which  it  was  incorporated,  and  no  more. 

When  a  corporation  formed  in  another  State  is  limited  by  its  charter  as  to  the 
number  of  acres  of  land  it  may  purchase  for  the  purposes  of  conducting  its 
business,  will  our  Courts  hold  that  such  corporation  is  incapable  of  holding  a 
greater  number  of  acres  in  this  State — Quire? 

It  would  seem  the  Legislature  might  grant  to  foreign  corporations  the  right  to 
acquire  in  this  State  any  quantity  of  land,  although  limited  by  its  charter  to 
the  purchase  of  a  smaller  quantity. 

Corporations  created  by  Legislative  enactment  have  only  such  powers  as  are  specif- 
ically granted,  or  are  necessarily  incident  to  those  granted. 

There  is  a  diflFerence  between  exercising  powers  entirely  foreign  to  the  nature  of  a 
corporation,  and  exercising  legitimate  powers  to  an  improper  extent.  In  the 
former  case  the  acts  done  might  be  absolutely  void  ;  in  the  latter  they  would 
only  be  voidable  by  a  proper  proceeding  on  the  part  of  the  State. 

If  a  corporation  holds  more  land  than  it  is  legitimately  entitled  to  hold,  still  indi- 
viduals will  not  be  protected  in  trespassing  on  any  portion  of  such  land. 

The  law  of  1861,  in  regard  to  surveys  of  public  land,  has  been  repealed.  The 
tenth  and  thirteenth  sections  of  that  Act  are  unconditionally  repealed,  without 
any  qualification. 
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When  a  second  action  for  damages  is  brought,  including  the  damages  in  a  former 
action,  and  also  damages  accrued  aflcr  the  bringing  of  the  former  action,  the 
first  suit  cannot  be  pleaded  in  abatement  of  the  last.  A  plea  of  abatement 
must  go  to  the  entire  cause  of  action. 

The  ruling  of  a  Court  in  regard  to  a  mere  interlocutory  order  cannot  be  held  as 
res  adjudicata. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Lyon  County,  Hon.  Wm.  Hatdon,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

miU  ^  Sawyer^  for  Appellant,  made  the  following  points : 

The  law  of  this  State,  and  not  the  law  of  California,  must  govern 
as  to  limitations  upon  appellant's  capacity  to  hold  land.  (Story  on 
Conflict  of  Laws,  Sees.  424,  428,  430,  431,  434,  463 ;  Ang.  & 
Ames  on  Corp.,  Sees.  162-163;  Lathrop  \.  Bank  of  Scioto^  8 
Dana,  121 ;  Muni/an  v.  Coster*%  Lessees^  14  Pet.  122 ;  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370 ;  2  Kent's  Com.  284- 
285.) 

The  law  of  this  State  does  not  limit  corporations  in  their  capacity 
to  hold  land.  (2  Bla.  Com.  75,  76  ;  Lathrop  t.  Bank  of  Scioto^ 
8  Dana,  120;  1  Bla.  Com.  475;  Ang.  &  Ames  on  Corp.,  Sec. 
145 ;  2  Kent's  Com.  277;  Stats.  1861,  Chap.  1 ;  Statutes  touch- 
ing Corporations.) 

If  appellant  has  exceeded  its  capacity  to  hold  land — ^as  the  same 
exists  either  by  the  laws  of  this  State  or  of  California  —  it  cannot 
be  inquired  into  in  this  action.  (Ang.  &  Ames  on  Corp.,  Sees. 
152,  161 ;  Leazure  v.  Hillegas,  7  S.  R.  320 ;  Baird  v.  Bank  of 
Washinffton,  11  S.  R.  418 ;  Runyan  v.  Coster* i  Lessees^  14  Pet. 
122 ;  People  v.  Mauran^  5  Denio,  389 ;  Silver  Lake  Bank  v. 
North,  4  John.  Ch.  373 ;  Natama  W.  ^  M.  Co.  v.  Clarken,  14 
Cal.  552  ;  Lathrop  v.  Bank  of  Scioto^  8  Dana,  129  ;  14  Curtis, 
3,  85.) 

If  appellant  had  a  right  to  hold  the  land,  the  title  by  which  it 
held  it  is  good  under  the  law  of  this  State.  (^Coryell  v.  Cain,  16 
Cal.  573 ;  Sankey  v.  Noyes,  1  Nev.  71-72 ;  McFarland  v.  Culr 
bertson,  2  Nev.  280.) 

The  acts  of  trespass  being  committed  by  defendants,  (respond- 
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ents)  were  such  as  the  Courts  now  will  relieve  against  by  injunction. 
(Natoma  W.  ^  M.  Co,  v.  Clarken^  14  Cal.  551 ;  Halleck  v.  Mixer ^ 
16  Cal.  578 ;  Eecks  v.  Mitchell,  15  lb.  108.) 

The  former  action  cannot  be  pleaded  in  abatement  of  this,  for 
the  reasons,  among  others,  that  the  former  action  does  not  embrace 
the  entire  period  of  time  and  entire  ciuse  of  action  stated  in  the 
latter. 

C.  JE.  DeLong,  for  Respondents. 

The  respondents'  brief  is  in  reply  to  the  points  made  by  the 
appellant.  It  is  an  extended  argument  and  not  capable  of  being 
80  abridged  as  to  come  within  the  space  usually  allowed  to  coun 
sels'  brief  in  these  reports. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concumng. 

The  appellant  in  this  case  is  an  incorporation  formed  under  the 
general  incorporation  laws  of  California  for  mining  purposes.  Some 
time  before  the  institution  of  this  suit  the  appellant  had  inclosed 
and  by  its  agents  occupied  a  piece  of  the  public  timbered  land  con- 
taining some  sixteen  or  seventeen  hundred  acres.  The  respondents, 
or  some  of  them  at  least,  (the  others  probably  being  their  employ- 
ees) in  the  month  of  August  last  caused  two  surveys  to  be  made 
(under  a  former  law  of  this  State  in  regard  to  surveying  and  hold- 
ing public  lands)  within  this  inclosure,  claiming  some  thirteen  or 
fourteen  hundred  acres  of  this  enclosed  land.  About  the  time  of 
the  surveys  they  also  entered  upon  the  land  now  claimed  under  the 
surveys  and  commenced  cutting  the  wood  oflf.  The  appellant  then 
commenced  suit  against  John  Williams,  John  Doe  and  Richard  Roe 
for  trespass,  and  praying  for  an  injunction  to  restrain  the  trespass- 
ers during  the  litigation.  The  summons  was  served  on  John  Wil- 
liams and  some  ten  other  persons,  all  of  whom  answered  the  com- 
plaint. 

At  some  subsequent  stage  of  the  proceedings  this  case  was  dis- 
missed as  to  all  the  defendants  except  John  Williams.  As  to  him 
it  is  still  pending.  The  Court  refused  to  grant  a  temporary  injunc- 
tion pending  the  suit,  and  from  this  order  no  appeal  was  taken. 
The  cutting  of  the  wood  from  the  premises  in  dispute  continued, 
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and  the  appellant's  counsel  being  it  seems  somewhat  doubtful  whether 
it  could  lawfully  hold  more  than  1,440  acres,  or  at  least  being  wil- 
ling to  conform  to  what  they  supposed  to  be  the  views  of  the  District 
Court  on  this  subject,  had  a  survey  made  of  their  land  following 
the  fence  which  inclosed  their  possessions  for  a  greater  part  of  the 
way,  but  running  across  the  inclosure  at  some  part  of  it  so  as  to 
include  in  their  survey  something  less  than  1,440  acres.  The  appel- 
lant then  on  the  fourteenth  day  of  September  brought  a  new  action 
against  John  Williams  and  all  the  other  persons  who  had  filed  an 
answer  in  the  first  suit,  and  also  John  Doe  and  Richard  Roe,  for 
trespasses  committed  within  this  last  survey.  John  Williams  and 
all  the  other  defendants  except  John  Doe  and  Richard  Roe  put  in 
a  joint  answer.  The  answer  sets  up  substantially  the  following 
defenses : 

First. — It  denies  the  plaintiff  ever  was  the  owner  of  or  in  pos- 
session of  the  land  upon  which  the  trespass  is  alleged  to  have  been 
committed. 

Second, — It  alleges  the  plaintiff  is  a  corporation  created  in  Cali- 
fornia for  mining  purposes  ;  that  by  the  laws  of  the  State  giving  it 
an  existence  it  can  only  acquire,  hold  or  possess  such  real  estate  as 
is  necessary  to  carry  on  its  legitimate  business,  and  in  no  event  can 
hold  more  than  1,440  acres  ;  that  no  part  of  the  land  in  controversy 
was  necessary  for  the  corporation  to  carry  on  its  legitimate  business 
of  mining. 

Third. — The  facts  and  circumstances  attending  the  bringing 
and  prosecution  of  the  former  action  as  we  have  heretofore  stated 
them. 

The  appellants  in  their  second  (present)  action  also  pray  for  an 
injunction  restraining  waste  during  the  pendency  of  this  suit,  and 
state  facts  sufficient  to  entitle  them  to  that  remedy  if  they  can 
maintain  their  action  for  trespass.  The  District  Judge  granted  a 
restraining  order  and  the  defendants  were  cited  to  appear  and  show 
cause  w^hy  a  temporary  injunction  should  not  be  granted.  Upon 
the  hearing  of  this  application  the  Judge  below  refused  to  grant  the 
injunction,  and  the  plaintiff  appeals  from  that  order,  as  he  may  do 
under  the  provisions  of  our  Practice  Act.  On  the  hearing  it  was- 
clearly  shown  that  appellant  for  some  time  past  had  by  its  agents 
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been  in  possession  of  certain  buildings  within  an  inclosure  of  some 
sixteen  hundred  and  odd  acres,  and  through  its  agents  was  claiming 
and  asserting  a  title  to  the  whole  of  the  inclosed  land.  There  was 
no  dispute  about  the  entry  of  the  defendants.  The  only  contested 
points  were :  Could  this  corporation  lawfully  hold  1,600  acres  of 
land,  or  having  unlawfully  attempted  to  hold  1,600,  could  it  abandon 
its  claim  to  200  after  the  defendant's  entry  and  still  successfully 
assert  its  right  of  possession  to  the  remaining  1,400  ?  Second : 
Was  not  the  plaintiff  barred  from  proceeding  in  this  case  by  the 
proceedings  had  in  the  suit  brought  in  August  ? 

It  seems  to  be  conceded  by  both  sides  that  a  corporation  formed 
in  California  for  mining  purposes  may  hold  land  in  this  State.  This 
we  believe  is  a  doctrine  too  well  established  to  be  discussed  here. 
But,  say  respondents,  such  corporation  must  in  no  case  hold  more 
land  than  the  nature  of  its  business  and  its  absolute  necessities 
require ;  nor  in  any  case  more  than  1,440  acres. 

Let  us  examine  these  qualifications  of  the  general  rule.  Our 
statute  in  regard  to  corporations  limits  their  holding  of  land  to  such 
quantity  as  may  be  necessary  for  the  purposes  of  the  corporation. 
The  California  Act  of  1858,  under  which  we  presume  this  corpora- 
tion was  formed,  contains  the  same  limitations,  and  also  the  further 
limitation  that  no  such  corporation  shall  in  any  case  hold  more  than 
1,440  acres. 

Although  our  Act  only  refers  in  terms  to  those  corporations  creat- 
ed under  the  general  incorporation  law  of  this  State,  still  the  spirit 
of  the  Act  would  seem  to  extend  to  all  corporations  ;  and  probably 
the  Courts  of  this  State  would  in  a  proper  case  hold  that  no  corpo- 
ration could  legally  acquire  or  hold  more  land  than  was  necessary 
for  the  business  and  purposes  of  the  corporation.  Whether  that 
limitation  as  to  1,440  acres  which  the  Cahfornia  Legislature  has 
chosen  to  impose  on  all  corporations  in  that  State,  would  have  any 
weight  or  effect  on  the  decisions  of  Courts  in  this  State,  is  far  more 
questionable. 

If  we  permit  a  foreign  corporation  to  conduct  mining  operations 
and  acquire  real  estate  within  our  limits,  it  appears  to  us  our  Legis- 
lature is  the  proper  power  to  limit  that  corporation  in  the  extent  of 
its  acquisitions,  and  not  the  Legislature  in  another  State  which 
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grants  the  charter.  If  the  Legislature  of  another  State  were  to 
create  a  corporation  to  conduct  mining  operations  in  this  State  and 
authorize  it  to  buy  and  hold  a  million  acres  of  land,  our  Legislature 
might  prohibit  their  buying  more  than  one  acre.  On  the  other 
hand,  if  they  were  by  their  charter  allowed  to  hold  only  one  acre  of 
land,  our  Legislature  might  (by  a  general  law,  for  it  can  pass  no 
special  law  in  regard  to  corporations)  extend  the  right  to  buy  a 
million  acres.  If  under  such  a  law  the  corporation  purchased  more 
than  its  original  charter  allowed,  it  might  be  amenable  to  some  pro- 
ceedings on  the  part  of  the  State  or  Government  granting  the  char- 
ter, but  it  would  not  whilst  it  remained  a  corporation  lose  its  land 
under  our  laws. 

Whatever  might  be  the  determination,  in  a  proper  case,  of  this 
question  as  to  the  quantity  of  land  which  a  California  mining  incor- 
poration may  hold  in  this  State,  we  do  not  think  it  arises  in  this 
case.  It  is  a  well  settled  rule  that  corporations  created  by  legisla- 
tive enactment  have  only  such  powers  as  are  specifically  granted  or 
are  necessarily  incident  to  those  granted ;  and  if  they  attempt  to 
exercise  powers  foreign  to  those  granted  their  acts  have  frequently 
been  held  void.  But  there  is  a  difference  between  exercising 
powers  entirely  foreign  to  the  nature  and  object  of  a  corporation, 
and  exercising  legitimate  powers  to  an  improper  extent.  A  mining 
corporation,  for  instance,  as  such,  has  no  right  to  enter  into  an 
insurance  business,  and  probably  a  policy  of  insurance  issued  by 
such  a  corporation  would  be  held  void  on  its  face,  and  the  party 
insured  would  perhaps  be  entitled  to  recover  back  the  premium 
paid.  But  a  corporation  for  mining  purposes  must  almost  of  neces- 
sity have  some  real  estate.  Probably  no  such  corporation,  exists  on 
the  Pacific  Coast  without  owning  or  claiming  some  land.  A  deed, 
then,  to  a  mining  corporation,  is  not  void  on  its  face.  If  they  have 
violated  the  law  in  taking  a  greater  quantity  of  land  than  is  allow- 
able, then  they  have  committed  a  wrong,  not  against  any  particular 
individual,  but  agamst  the  whole  community,  and  this  wrong  can 
only  be  inquired  into  by  a  proceeding  on  the  part  of  the  State. 
Their  deed  to  the  land,  if  they  buy  it  from  one  having  title,  or  their 
possession  if  they  only  derive  title  from  occupation,  gives  them  a 
right  to  hold  ag{linst  all  the  world  except  the  State. 
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It  seems  to  be  admitted  by  respondent,  that  if  this  mining  com- 
pany required  that  much  for  the  convenience  of  conducting  its 
business,  it  might  hold  to  the  extent  of  1,440  acres,  but  no  more. 
Now  suppose  the  corporation  did  actually  require  at  least  1,440 
acres  of  land ;  that  for  the  purpose  of  prosecuting  its  legitimate 
business  it  entered  upon  a  piece  of  public  unoccupied  domain, 
intending  to  occupy  just  such  quantity  as  the  law  allowed,  say 
1,440  acres,  but  in  making  its  inclosure  it  took  in  ten  acres  or  one 
acre  over  1,440  acres ;  would  this  forfeit  its  right  to  all  real  estate  it 
held  in  Nevada?  Would  it,  by  taking  up  1,450  acres  of  the  public 
domain  forfeit  not  only  the  land  last  taken  up,  but  also  the  pre- 
viously acquired  mining  ground  ?  If  there  is  to  be  any  forfeiture, 
it  appears  evident  to  us  that  it  must  be  either  the  whole  of  the  real 
estate  of  a  corporation  which  acquires  too  much  land,  or  it  must  be 
only  the  surplus,  over  and  above  the  quantity  allowed  by  law.  We 
think  to  hold  that  a  mining  corporation  which  is  le^timately  in  the 
possession  of  a  mining  claim  should  forfeit  the  same,  if  perchance  it 
should  buy  an  acre  of  land  that  it  did  not  need  for  its  legitimate 
business,  would  be  a  harsh  and  unwarrantable  doctrine,  not  sanc- 
tioned by  any  law  or  decision. 

If,  then,  a  corporation  does  not  lose  all  its  rights,  so  far  as  real 
estate  is  concerned,  by  acquiring  an  excess  of  land,  no  individual 
can  be  protected  in  trespassing  on  any  part  of  the  realty  held  by 
such  a  corporation.  For  if  such  corporation  held  two  hundred  acres 
when  it  was  entitled  to  hold  only  one  hundred,  and  A  is  protected 
in  trespassing  on  one  hundred  of  the  two  hundred,  B  would  be 
equally  entitled  to  protection  in  trespassing  on  the  other  hundred  ; 
so  that  under  pretense  of  taking  from  the  corporation  its  surplus 
lands,  several  trespassers  could  take  it  all.  In  this  case,  if  defend- 
ant had  a  right  to  take  1,600  or  1,700  acres  of  inclosed  land,  they 
had  an  equal  right  to  take  the  mining  ground  of  appellant,  if  it 
has  any. 

Respondents  certainly  can  derive  no  advantage  or  protection  from 
the  survey  made  by  them.  The  law  of  1861,  under  which  these 
surveys  were  made,  is  clearly  repealed  by  the  eighth  section  of  the 
Act  of  March  9th,  1865,  in  regard  to  possessory  actions. 

That  portion  of  Section  8  in  the  latter  Act^wMch  uses  this  Ian- 
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guage,  "  So  fer  as  the  same  are  inconsistent  with  or  repugnant  to," 
refers  to  "  other  Acts  or  parts  pf  Acts."  It  has  no  reference  to 
the  tenth  and  thirtieth  sections  of  the  Act  of  1861.  They  are 
repealed  absolutely  and  unconditionally.  The  conclusion  at  which 
we  arrive  is  that  respondents  were  guilty  of  a  naked,  unjustifiable 
trespass. 

The  only  remaining  question  is,  what  is  the  effect  of  the  pendency 
of  the  proceedings  in  the  other  action  in  this  case  ?  Without  stop- 
ping to  inquire  as  to  the  question  of  identity  of  parties,  we  will  say, 
the  pendency  of  the  other  action  cannot  be  pleaded  in  abatement  of 
this,  because  the  damages  recoverable  in  the  other  action  would  be 
limited  to  those  which  accrued  previous  to  filing  the  complaint. 
Here  there  were  damages  alleged  at  a  time  subsequent  to  the  filing 
of  the  former  complaint. 

These  damages  may  be  recovered  in  the  latter  action,  notwith- 
standing the  pendency  of  the  former.  A  plea  in  abatement  must 
go  to  the  entire  cause  of  action  or  it  is  not  available. 

Here  the  plea  or  answer  only  reaches  to  a  part  of  the  cause  of 
action. 

If  the  former  action  has  been  tried  on  its  merits,  or  is  still  pend- 
ing when  this  latter  action  is  brought  to  trial,  the  appellant,  in  its 
proof,  may  be  confined  to  what  was  done  after  the  filing  of  the  first 
complaint. 

The  ruling  of  a  Court  in  regard  to  a  mere  interlocutory  order 
or  decree,  cannot  be  held  to  be  res  judicata.  Although  the 
District  Court  refused  to  grant  a  temporary  injunction  pending  the 
first  action,  it  is  not  certain  that  the  same  Court  may  not  on  the 
final  hearing  grant  a  perpetual  injunction.  It  is  only  final  judgments 
or  decrees  that  can  be  pleaded  as  res  Judicata. 

The  order  of  the  Court  below  refusing  to  grant  a  temporary 
injunction  is  reversed.  That  Court  will  make  an  order  granting 
a  temporary  injunction,  pending  the  trial  of  the  cause,  upon  the 
appellant's  giving  a  bond  or  undertaking  to  pay  all  damages  arising 
from  such  injunction,  if  it  be  finally  determined  that  it  was  not 
entitled  to  the  same.  The  appellant  will  also  have  judgment  for 
its  costs  in  this  Court. 
26 
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3   4X9  

8    409. 

THEODORE  WINTERS  v.  ALFRED  HELM  and  others, 
THOMAS  J.  BEDFORD  AND  MARTHA  A.  BEDFORD, 
Appellants. 

When  one  obtains  possession  of  property  by  a  fraudulent  use  of  a  rule  of  Court, 
it  is  the  duty  of  the  Court  to  remove  him  and  restore  the  possession  to  the 
former  occupant. 

Even  if  the  possession  is  voluntarily  surrendered  to  the  claimant  under  the  rule,  to 
hold  whilst  the  occupant  goes  to  consult  his  principal  or  legal  adviser  as  to 
whether  it  is  his  duty  to  surrender  the  property  in  obedience  to  the  rule  served, 
and  the  party  who  thus  gets  temporary  possession  by  means  of  and  in  conse- 
quenc  of  the  rule,  afterwards  fraudulently  refuses  to  yield  up  the  possession 
thus  obtained,  it  is  equally  the  duty  of  the  Court  to  restore  the  possession. 

When  the  Court  restored  the  possession  thus  fraudulently  obtained  to  a  corporation 
upon  a  petition  signed  and  sworn  to  by  the  party  actually  ousted,  this  Court 
will  not  reverse  the  judgment  because  of  their  being  no  sufficient  evidence 
that  the  party  actually  ousted  was  the  agent  or  servant  of  the  alleged  corpora- 
tion. 

The  person  who  obtained  or  retained  possession  by  fraud  was  properly  ousted,  and 
it  does  not  lie  in  his  mouth  to  say  the  wrong  person  was  put  in  possession. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Hon.  C.  N.  Harris,  Judge  of  the  Third  Judicial  District,  presid- 
ing. 

Mlis  ^  Sawyer  for  Appellants,  filed  the  following  points : 

There  is  no  evidence  in  the  case  showing  or  tending  to  show  that 
there  is  such  a  corporation  as  the  ^'  Lake  Bigler  Road  Co." 

There  is  no  evidence  before  the  Court  that  H.  M.  Yerrington  or 
R.  A.  Winn,  witness,  was  agent,  or  in  the  employ  of  Lake  Bigler 
Road  Co. 

There  is  no  evidence  tending  to  show  that  Lake  Bigler  Road  Co. 
was  put  out  of  possession  under  and  by  virtue  of  any  order  of  any 
Court. 

The  deed  in  this  statement  mentioned  was  improperly  admitted  in 
evidence,  not  being  stamped. 

The  Lake  Bigler  Road  Company  is  incapable  of  holding  or  exer- 
cising a  toll  road  franchise. 

One  person  not  a  pariy  to  a  suit  cannot  in  such  suit  have  9uch 
order  against  another  person  also  not  a  party  to  the  suit.  (1  A.  K. 
MarshaU,  246.) 
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The  original  elisor  was  the  proper  party  to  serve  all  papers  in  the 
pending  suit,  and  it  was  error  to  appoint  another  to  serve  an  order 
therein  without  cause  shown,  to  supersede  him. 

The  order  made  was  radically  difierent  from  that  against  which 
appellants  were  cited  to  show  cause. 

The  appellants  did  show  cause  why  said  rule  should  not  be  made 
absolute,  and  it  should  have  been  discharged. 

It  was  essential  for  the  Lake  Bigler  Road  Company  to  show  upon 
the  hearing  of  its  existence  as  a  corporation,  its  capacity  to  take  and 
enjoy  and  exercise  a  franchise,  and  that  it  has  been  deprived  of  this 
enjoyment  by  Bedford  et  ah  as  alleged.     This  they  failed  to  do. 

The  right  of  this  corporation  to  take  and  hold  a  franchise  must 
first  be  shown  before  the  doctrine  can  be  invoked,  that  Bedford 
cannot  inquire  collaterally  as  to  the  necessity  of  the  company's  so 
holding  and  exercising  this  franchise. 

The  right  of  this  company  to  enjoy  or  take  a  franchise  is  a  direct 
and  not  a  collateral  inquiry  in  this  case. 

It  does  not  appear  either  in  the  affidavit  of  Winn,  nor  in  his  tes- 
timony, that  he  was  the  agent  of  the  Lake  Bigler  Road  Company, 
a  corporation  at  the  time  of  the  alleged  ouster.     This  is  fatal. 

George  A.  NoursCy  on  the  same  side,  argued  as  to  matters  of 
practice  in  making  statements,  taking  appeals,  etc.,  which  are  not 
passed  on  by  the  Court ;  he  also  suggested,  in  addition  to  the  points 
made  by  his  associates : 

The  appellant  Bedford  did  not  obtain  possession  by  means  of  the 
writ.  The  possession  was  substantially  surrendered  to  him.  If 
Bedford  was  guilty  of  any  wrong  in  retaining  possession,  it  does  not 
relate  back  so  as  to  make  the  original  taking  wrong. 

Bedford  claiming  a  right  to  the  property,  and  having  been  placed 
Yoluntarily  in  possession  by  Winn,  was  under  no  moral  obligation  to 
surrender  possession.  He  had  a  right  to  retain  possession,  and  let 
the  other  side  sue. 

Robert  M.  Olarke^  for  Respondents,  filed  a  brief  relating  to  those 
matters  of  practice  in  regard  to  statements  and  appeals  which  are 
not  passed  on  by  this  Court.     He  insisted  this  Court  must  be  guided 
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by  the  findings  of  fact  alone  for  the  want  of  a  proper  statement  on 
appeal. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  concurring. 

In  this  case,  which  was  for  the  foreclosure  of  a  mortgage,  a  sale 
of  a  two-fifths  interest  in  a  certain  toll-road  was  ordered.  Martha 
A.  Bedford,  wife  of  Thomas  J.  Bedford,  became  the  purchaser  of 
that  interest.  After  purchase,  she  and  her  husband  applied  to  the 
Court  for  an  order  to  be  put  in  possession  of  the  road.  The  Court 
ordered  a  rule  to  be  served  on  the  defendants  and  all  persons 
claiming  under  them,  requiring  the  road  to  be  by  them  given  into 
the  possession  of  Bedford  and  wife,  or  else  that  they  should,  on  a 
certain  day,  show  cause  why  a  writ  of  assistance  should  not  be 
issued  to  place  them  in  possession.  Thomas  J.  Bedford,  one  Gris- 
wold  (a  person  in  his  employ)  and  Joseph  I.  Hatch,  who  had  been 
appointed  elisor  in  this  case,  went  with  a  copy  of  this  rule  to  the 
toll-house,  where  they  found  one  Winn  in  possession  of  the  house 
and  receiving  tolls.  The  rule  was  served  on  Winn,  and  after  such 
service  he  asked  advice  of  the  elisor  as  to  what  he  should  do.  The 
elisor  told  him  it  might  be  a  contempt  of  Court  not  to  deliver  up 
possession,  but  he  did  not  know ;  he  must  decide  for  himself.  Winn 
then  asked  the  elisor  to  keep  the  toll-house  and  collect  the  tolls, 
whilst  he  went  to  town  to  inquire  what  it  was  bis  duty  to  do.  This 
the  elisor  declined  to  do.  He  then  asked  Bedford  if  he  would 
collect  the  tolls  whilst  he  went  to  town  to  inquire  what  he  must  do. 
Bedford  consented.  Winn  went  to  town,  and  was  informed  that  it 
was  not  his  duty,  under  such  a  rule,  to  deliver  possession.  He  then 
went  back  and  sought  to  regain  possession ;  but  Bedford  refused  to 
surrender,  and  he  and  his  man  Griswold  kept  possession  of  the 
front  room  of  the  toll-house,  and  continued  to  collect  the  tolls.  In 
the  meantime,  whilst  Bedford  was  in  possession,  the  Court  set  aside 
and  annulled  the  rule  or  order  which  had  been  made  on  the  appli- 
cation of  the  Bedfords.  When  this  was  done,  Bedford  was  notified 
of  the  fact,  and  again  requested  to  surrender  the  possession.  This 
he  refused  to  do.  The  Lake  Bigler  Road  Company,  claiming  to  be 
a  corporation,  by  its  attorneys,  then  moved  the  Court  to  be  restored 
to  the  possession  of  the  property  of  which  Bedford  had  got  posses- 
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sion,  as  before  stated.     Their  application  was  based  on  an  affidavit 
made  by  Winn,  who  was  in  possession  at  the  time  Bedford  got  in. 

On  the  hearing  of  this  motion,  the  Court  below  ordered  the  pos- 
session to  be  returned  to  the  Lake  Bigler  Road  Company.  From 
this  order,  Bedford  and  wife  appeal.  Many  objections  are  urged 
to  the  action  of  the  Court  below.  One  is,  that  Bedford  did  not  get? 
possession  of  the  road  by  means  of  the  rule  of  Court  served  on 
Winn,  but  that  the  possession  was  voluntarily  surrendered  to  him. 
That  Bedford,  being  placed  quietly  in  possession  of  property  in 
which  he  claims  an  interest,  cannot  be  turned  out  upon  summary 
process  without  a  regular  action  against  him.  Another  objection 
is,  that  the  Lake  Bigler  Road  Company  did  not  show  that  it  was  a 
corporation,  or  in  fact  that  there  was  any  such  company  in  exislr 
ence ;  that  it  did  not  show  that  Winn  was  its  agent,  or  that  it  had 
any  possession  or  any  right  to  the  possession  of  the  road. 

On  the  first  point,  we  think  the  evidence  that  a  fraudulent  use 
was  made  of  the  process  of  the  Court  to  obtain  possession  of  the 
toll-house  is  perfectly  conclusive.  The  elisor,  instead  of  going  to 
the  defendants  in  the  suit,  who  are  the  parties  primarily  mentioned, 
goes  to  the  toll-keeper,  who  could  not  be  supposed  to  know  anything 
about  legal  matters  connected  with  the  road,  to  serve  the  rule.  He 
is  accompanied  not  only  by  Bedford,  but  by  a  third  party  in  his 
employ  to  make  the  array  more  formidable.  Then  he  is  told  "  that 
it  might  be  a  contempt  of  Court  not  to  deliver  up  possession." 
These  are  certahily  very  strong  circumstances  showing  a  precon- 
certed design  to  impose  upon  and  frighten  the  toll-keeper  out  of 
possession.  But  this  is  not  all.  Bedford  is  asked  if  he  will  not 
collect  the  tolls  whilst  Winn  goes  to  inquire  what  he  must  do.  He 
says  that  he  will.  Such  acceptance  of  the  possession  by  Bedford 
certainly  created,  on  his  part,  an  implied  promise  to  redeliver  the 
possession  to  Winn  if  he  concluded,  after  asking  advice,  that  it  was 
not  his  duty  to  surrender  the  possession.  If  Bedford  intended 
when  he  took  possession  not  to  comply  with  this  implied  promise,  it 
was  a  palpable  fraud.  If  he  did  not  so  intend  at  the  time,  but 
afterwards  conceived  the  idea  of  retaining  the  possession,  then  the 
execution  of  that  afterthought  was  equally  a  fraud.  We  cannot 
see  that  it  would  make  much  difference  in  this  case  whether  the 


Digitized  by 


Google 


898  SUPREME  COURT  OF  NEVADA,  1867. 

Winters  v.  Helm. 


possession  was  fraudulently  obtained  or  only  fraudulently  retained. 
It  is  apparent  enough  that  Bedford  was  in  possession  at  the  time  this 
order  was  made,  and  that  possession  was  the  joint  result  of  his  fraud 
and  the  improper  use  of  the  process  of  the  Court.  That  being  the 
case,  it  was  the  duty  of  the  Court  to  remove  him  with  all  convenient 
promptitude. 

As  to  the  other  objection,  it  is  true  the  Lake  Bigler  Road  Com- 
pany hardly  made  any  showing  as  to  its  own  existence.  But  there 
are  two  facts  which  do  appear  in  relation  to  this  company:  First — 
There  is  a  deed  introduced  which  purports  to  convey  this  road 
or  certain  interests  therein  to  the  Lake  Bigler  Road  Company. 
Second — Winn,  who  was  the  party  actually  deprived  of  the  posses- 
sion, makes  the  affidavit  to  the  petition  praying  for  the  order  against 
Bedford  to  return  the  possession  to  that  company.  One  thing  is 
certain :  whoever  was  entitled  to  possession  of  this  road,  Bedford 
was  not.  Of  course,  by  this  we  do  not  mean  to  express  any  opinion 
about-  his  legitimate  rights,  but  only  that  it  was  not  right  for  the 
Court  to  allow  him  to  obtain  any  advantage  from  the  abuse  of  the 
rule  made  by  the  Court. 

Bedford  then  having  no  right  to  retain  possession  under  the  cir- 
cumstances, the  Court,  if  it  was  not  satisfied  as  to  the  showing  of 
the  Lake  Bigler  Road  Company,  might  with  propriety  have  ordered 
the  possession  back  into  the  hands  of  Winn.  But  Winn  himself  had 
made  the  affidavit  to  the  petition,  and  we  cannot  see  that  the  Court 
under  such  circumstances  did  wrong  in  making  the  order  in  the 
form  in  which  we  find  it. 

Bedford  is  not  in  any  legal  sense  injured  by  the  order.  He  has 
no  right  to  complain  that  the  Court  has  deprived  him  of  any  benefit 
he  may  have  expected  to  derive  from  an  abuse  of  its  process. 

A  number  of  questions  in  regard  to  practice  and  other  matters 
are  raised  in  this  case  which  we  do  not  deem  it  necessary  to  decide : 
for,  whether  we  consider  the  case  as  standing  on  the  affidavits  or 
on  the  affidavits  and  oral  testimony  introduced  in  aid  thereof — 
whether  we  take  the  case  as  shown  by  the  finding  of  facts  by  the 
Judge  who  heard  the  motion  or  as  shown  by  appellant's  statement 
on  appeal — we  arrive  at  the  same  conclusion.  The  process  of  the 
Court  having  been  improperly  used  by  Bedford  to  obtain  possesion, 
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he  has  no  right  to  complain  of  being  turned  out  bj  a  summary 
order.     If  the  order  placing  the  Lake  Bigler  Road  Company  in 
possession  was  an  improvident  one'  (and  as  to  that  we  express  no 
opinion)  some  other  person  has  been  injured — not  the  Bedfords. 
Judgment  of  the  Court  below  is  affirmed. 

JoHJfSON,  J.,  being  interested  in  the  event  of  this  suit,  does  not 
participate  in  this  decision. 


LAKE  BIGLER  ROAD  CO.,  Appellant,  t;.  THOMAS  BED- 
FORD BT  AL.,  RbSPONDBNT. 

To  file  an  answ^er  to  a  complaint  and  then  move  for  judgment  on  the  pleadings  is 
an  irregular  practice,  and  ought  not  to  be  encouraged. 

If  the  complaint  is  defective,  the  proper  mode  to  reach  it  is  by  demurrer ;  then,  if 
the  defect  be  amendable,  the  plaintiff  has,  as  he  ought  to  have,  the  opportu- 
nity to  amend. 

If  however  the  complaint  is  fatally  defective  in  not  stating  a  cause  of  action,  such 
a  judgment  must  be  sustained. 

A  bill  to  quiet  title  will  not  be  sustained  in  favor  of  a  party  not  in  possession.     So  1 
too  a  complaint  for  the  recovery  of  possession  of  property  will  not  be  sustained 
where  it  shows  on  its  face  the  pendency  of  another  proceeding  for  the  same 
purpose. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District, 
Hon.  C.  N.  Harris,  Judge  of  Third  Judicial  District,  presiding. 

The  facts  are  fuUj  stated  in  the  opinion  of  the  Court. 

B.  M.  Clarke,  for  Appellant,  made  the  following  points : 

The  Court  erred  in  giving  judgment  for  defendants  upon  the 
pleadings. 

The  complaint  states  a  good  cause  of  action,  and  states  it  with 
sufficient  certainty  and  formality. 

Unless  prohibited  by  law,  a  corporation  may  hold  any  property 
that  a  naturai  person  can  hold.  (Angell  &  Ames  on  Corp.  65  ; 
2  Kent,  277,  281 ;  New  York  Dry  Dock  v.  Seeks,  5  McLean, 
114.) 
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The  Court  will  presume,  in  the  absence  of  proof,  that  the  corpo- 
ration took  the  road  in  the  exercise  of  its  legitimate  functions.  (3 
Wend.  94 ;  16  Mass.  102 ;  7  Cow.  540  ;  5  McLean,  115.) 

It  was  not  necessary  for  the  plaintiflF  to  allege  or  prove  that  the 
road  was  required  for  the  purposes  of  the  corporation.  This  is 
presumed  until  the  contrary  appear.  (5  McLean,  115  ;  15  Pick. 
.310 ;  16  Conn.  420 ;  19  John.  347;  11  John.  517.) 

The  plaintiff's  corporate  existence  being  admitted,  it  has,  as 
a  corporation,  the  right  to  purchase  and  hold  the  property  in 
question. 

First. — As  the  assignee  of  Relm  under  the  Act  of  December 
17th,  1862,  granting  the  franchise. 

Second. — As  a  common. law  corporation  and  common  law  right. 

Third. — As  a  property  required  for  the  purposes  of  the  corpo- 
ration.    (Sec.  4,  Sub.  3,  Act  1862, 163.) 

The  right  of  the  corporation  to  hold  the  road  and  enjoy  the  fran- 
chise is  not,  under  the  pleadings,  and  cannot  become  between  the 
parties  the  subject  of  legal  inquiry. 

The  State  alone,  upon  a  direct  proceeding  upon  information  or 
qiw  warranto^  can  contest  or  question  the  plaintiff's  right  to  exer- 
ciso  a  public  franchise.  (Natoina  W.  ^  3L  Co.  v.  Clarkin,  14 
Cal.  552 ;  3  Rand.  Va.  136 ;  Ang.  &  Ames  on  Corp.  Sees.  152- 
153.) 

The  defendants  are  naked  trespasaerSy  without  even  a  color  of 
right  to  take  tolls  or  exercise  the  franchise.  They  do  not  claim  to 
hold  but  two-fifths  (2-5)  interest  in  the  road.  And  the  title  by 
which  they  claim  to  hold  is  void  on  its  face.  No  interest  in  a  fran- 
chise can  be  sold  at  judicial  sale,  and  therefore  the  defendants 
acquired  no  interest  by  their  purchase.  (5  Cal.  470 ;  7  lb.  286  ; 
24  lb.  474.) 

Geo.  A.  JVburse  and  UlUs  ^  Sawyer^  for  Respondents. 

1.  There  is  no  statement  on  appeal  in  the  case,  consequently 
nothing  is  before  this  Court  but  the  judgment  roll.  (4  Cal.  215, 
244,  284 ;  8  lb.  322 ;  10  lb.  193,  481 ;  11  lb.  340,  391 ;  12  lb. 
280 ;  15  lb.  198 ;  20  lb.  177;  25  lb.  488 ;  27  lb.  109.) 
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2.  The  judgment  roll  discloses  no  error.  In  the  absence  of  any- 
thing to  show  error,  it  is  presumed  that  the  judgment  of  the  Court 
below  is  correct.  (2  Cal.  100 ;  3  lb.  426 ;  5  lb.  151,  321 ;  7  lb. 
292 ;  10  lb.  60 ;  2  Nev.  65, 133,  271.) 

Even  if  there  were  no  presumption  in  favor  of  the  judgment  of 
the  Court  below,  it  must  be  sustained ;  because  the  complaint  states 
no  cause  of  action  in  that — 

The  corporation  plaintiff  is  alleged  in  the  complaint  (and  the 
answer  does  not  deny  it)  to  be  incorporated  under  the  general 
Corporation  Law  of  this  State,  passed  in  1862,  and  amended  in 
1864. 

No  corporation  can  be  incorporated  under  those  laws  except  for 
the  purposes  therein  specified,  to  wit :  "  Manufacturing,  mining, 
milling,  ditching,  mechanical,  chemical,  building,  and  farming  pur- 
poses." (Laws  of  1862,  p.  162,  Sec.  1 ;  Laws  of  1864,  p.  49, 
Sec.  1.) 

Corporations  incorporated  under  said  Acts  are  only  authorized 
thereby  to  *'  purchase,  hold,  sell,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require."  (Laws  of 
1862,  p.  163,  Sub.  3,  Sec.  4.) 

A  corporation  incorporated  under  said  Acts,  or  similar  Acts, 
have  no  powers  except  such  as  are  granted  them  by  the  statutes 
under  which  they  are  incorporated.  The  general  powers  belonging 
to  a  corporation  at  common  law,  do  not  belong  to  a  corporation 
mcorporated  under  a  special  charter,  or  a  general  statute  for  the 
creation  of  corporations,  when  such  special  charter  or  general  statute 
undertakes  to  specify  the  powers  to  be  exercised  by  the  corpora- 
tions created  thereunder  or  thereby.  In  such  case  the  maxim 
applies  in  its  fullest  force,  expressio  uniuSj  etc."  (Angell  &  Ames 
on  Corp.,  Sec.  Ill,  and  cases  cited.) 

A  toll  road  franchise,  toll  road  and  toll  house,  (such  as  this  suit 
is  brought  to  recover  possession  of)  cannot  be  "  such  real  or  per- 
sonal estate  as  the  purposes  of  such  a  corporation  shall  require." 

Even  had  the  plaintiff  shown  by  the  other  allegations  of  the 
complaint  a  prima  facie  cause  of  action,  it  has,  by  its  narrative  of 
the  alleged  proceedings  upon  the  same  subject  matter  in  the  Court 
below  in  another  proceeding,  set  up  a  full  and  complete  defense  to 
this  action. 
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Opinion  by  Bbatty,  C.  J.,  Lewis,  J.,  concurring. 

The  complaint  in  this  case  alleges  that  the  plaintiff  is  a  corpora- 
tion duly  incorporated  under  the  general  incorporation  laws  of  the 
State. 

That  Alfred  Helm,  in  the  month  of  December,  a.d.,  1862, 
obtained  a  legislative  grant  to  himself  and  assignees  of  a  certain 
toll-road  franchise.  In  the  spring  of  1863  he  assigned  four-fifths 
of  this  franchise  to  certain  associates,  and  they  and  he  conveyed 
the  whole  to  three  certain  trustees  to  be  held  in  trust  for  the  Lake 
Bigler  Road  Company. 

Subsequent  to  this  conveyance  to  the  trustees.  Rice  and  Helm 
(each  of  whom  were  grantors  in  this  trust  deed)  mortgaged  two- 
fifths  of  the  franchise  to  Theodore  Winters,  to  secure  a  debt  due 
by  themseves  and  others  to  him.  This  mortgage  was  foreclosed, 
the  two-fifths  sold,  and  by  several  mesne  conveyances  came  into 
the  hands  of  Martha  A.  Bedford,  wife  of  Thomas  J.  Bedford. 
The  complaint  then  goes  on  to  recite  the  facts  and  circumstance  of 
the  order  made  on  the  defendants  in  the  case  of  Theodore  Winters 
V.  Alfred  Helm  and  others,  to  deliver  the  possession  of  the  toll- 
road  to  Bedford,  or  show  cause  why  it  was  not  done,  and  the  pro- 
ceedings which  took  place  under  that  order,  the  steps  taken  by  the 
plaintiff  to  be  restored,  etc.,  all  of  which  will  more  fully  appear  in 
the  statement  of  the  case  just  preceding  this.  It  alleges  that  no  title 
passed  by  the  pretended  sale  in  the  foreclosure  suit  of  Winter  v. 
Melm  and  others ;  that  the  Bedfords  had  appealed  from  the  order 
restoring  the  Lake  Bigler  Road  Company  to  the  possession  of  the 
road ;  that  they  were  coUectmg  the  tolls,  letting  the  road  go  to 
waste  for  the  want  of  repairs,  etc. 

The  complaint  first  prays  for  a  judgment  to  quiet  title ;  second, 
for  judgment  for  possession ;  and  third,  for  the  appointment  of  a 
receiver. 

The  defendants  first  filed  an  answer  admitting  some  of  the  alle- 
gations of  the  complaint  and  denjdng  others,  and  then  without 
interposing  a  demurrer,  moved  the  Court  for  judgment  for  the 
defendants  on  the  pleadings. 

In  the  written  notice  or  statement  which  is  filed,  the  ground 
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taken  is  substantially  that  the  complaint  does  not  show  that  the 
plaintiff  is  a  corporation  capable  of  holding  a  road  franchise. 

This  motion  was  sustamed  by  the  Court  below  and  the  plaintiff 
appeals. 

This  was  an  irregular  practice,  and  if  we  sustain  the  judgment 
in  this  case  it  is  only  because  it  is  clear  that  the  complaint  fails  to 
state  facts  sufficient  to  constitute  a  present  cause  of  action. 

If  a  complaint  is  defective  the  proper  practice  is  to  demur  to  it, 
and  if  the  demurrer  is  sustained,  then  either  one  of  two  things 
takes  place :  the  plaintiff  amends,  if  it  be  amendable ;  if  not,  judg- 
ment goes  against  the  plaintiff  as  a  matter  of  course,  and  this  either 
ends  the  case  or  brings  it  up  fairly  to  this  Court  on  the  legal  issue. 
But  if  an  answer  is  put  in  and  the  Court  gives  judgment  upon  the 
pleadings,  it  either  does  or  does  not  allow  the  answer  to  have  some 
weight  in  deciding  that  question.  If  it  does  give  any  weight  to 
the  answer  it  is  certainly  wrong  ;  for  the  answer,  so  far  as  it  denies 
matters  stated  in  the  complaint,  puts  these  matters  in  issue.  So  far 
as  new  matter  is  stated,  that  also  is  put  in  issue  by  operation  of  law, 
and  the  Court  has  no  right  to  suppose  before  trial  that  any  of  those 
issues  will  be  found  against  the  plaintiff.  If  on  the  other  hand  the 
Court  acts  solely  on  the  allegations  of  the  complaint,  that  should  be 
done  on  demurrer,  leaving  the  plaintiff  the  opportunity  to  amend  if 
it  be  only  defective  in  a  matter  that  is  amendable.  When  a  judg- 
ment is  given  against  a  plaintiff  in  this  irregular  way,  if  the  com- 
plaint is  clearly  defective  in  not  stating  facts  sufficient  to  constitute 
a  cause  of  action,  we  will  as  a  matter  of  necessity  be  compelled  to 
sustain  said  judgment.  But  if  there  be  any  doubt  as  to  whether  it 
does  fail  to  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
only  fails  to  state  them  with  sufficient  precision,  we  will  be  much 
inclined  to  resolve  those  doubts  in  favor  of  plaintiff,  and  to  send  the 
case  back,  with  leave  to  amend  the  complaint  without  costs. 

In  this  case,  however,  we  see  no  chance  for  the  appellant  toi 
amend.  As  a  bill  to  quiet  title  it  was  filed  prematurely  beforej 
plaintiff  was  restored  to  possession.  As  a  suit  to  recover  posses-| 
sion  it  was  unnecessary,  as  by  their  own  showing  they  must  be 
restored  to  possession  under  the  order  of  Court  in  the  case  of  Win- 
ters V.  JBelm  and  others.    For  the  appointment  of  a  Receiver  it 
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was  not  necessary.  During  the  pendency  of  the  appeal  from  the 
order  restoring  the  possession  to  the  Lake  Bigler  Road  Company, 
the  Court  could  have  appointed  a  Receiver  to  preserve  the  prop- 
erty without  the  bringing  of  this  suit.  (See  Section  143  of  our 
Practice  Act.) 

As  the  question  is  not  properly  before  us,  we  express  no  opinion 
about  the  power  of  this  corporation  to  take  or  hold  a  toll-road  fran- 
chise. 

Judgment  of  the  Court  below  aflSrmed. 

Having  an  interest  in  some  of  the  matters  at  issue,  Johnson,  J., 
does  not  participate  in  the  decision. 


PH(EBE   SHECKLES,  Respondent,  v.  N.  B.    SHECKLES, 

Appellant. 

An  application  for  a  change  of  venue  to  suit  the  convenience  of  witnesses  should 
not  be  denied  bee  luse  the  application  was  not  made  until  after  the  answer  was 
filed  and  the  cause  set  for  trial.  Nor  is  it  necessary  that  the  answer  should 
make  any  allusion  to  the  facts  on  which  such  application  is  based. 

The  fact  that  the  case  had  been  set  down  for  trial  on  a  certain  day  should  not  inter- 
fere with  an  application  for  change  of  venue  to  suit  the  convenience  of  wit- 
nesses, unless  there  had  been  delay  in  making  the  application,  or  the  parties 
had  already  prepared  for  the  trial  by  subpipnaing  witnesses,  etc. 

When  an  allowance  is  made  to  a  wife  for  expenses  of  procuring  attendance  of  wit- 
nesses in  one  district,  and  the  case  is  afterwards  removed  to  another  district 
where  all  the  witnesses  reside,  it  would  be  proper  for  the  Judge  of  the  latter 
district  to  review  the  allowance  made,  and  modify  it  according  to  his  views  of 
the  necessary  costs  in  his  district. 

An  application  was  made  to  this  Court  for  a  writ  of  certiorari^ 
requiring  the  Judge  of  the  Fourth  Judicial  District  of  the  State  of 
Nevada,  the  Hon.  W.  Haydon,  to  show  by  what  authority  he  had 
made  an  order  on  N.  B.  Sheckles  to  pay  over  a  certain  amount  of 
money  to  respondent,  Phoebe  Sheckles,  and  had  directed  the 
issuance  of  an  execution  to  enforce  said  payment. 

The  Court  granted  a  rule  to  show  cause  why  a  writ  should  not 
issue. 
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About  the  time  that  N.  B.  Sheckles  obtained  the  writ  of  certiorari 
he  perfected  an  appeal  from  the  order  of  the  District  Court  of  the 
Fourth  Judicial  District  refusing  an  application  for  change  of  venue. 
By  consent  of  parties,  both  cases  were  heard  and  argued  together. 
The  question  raised  by  the  certiorari  was  as  to  whether  a  Judge 
could,  pending  a  suit  for  divorce,  make  an  allowance  to  the  wife, 
who  was  plaintiff,  and  enforce  it  by  execution  against  defendant's 
estate.  The  Court  held  that  such  proceeding  was  regular,  but  gave 
no  written  opinion  on  this  branch  of  the  case.  The  Court  held,  as 
will  be  seen  by  the  opinion,  that  a  change  of  venue  should  have 
been  allowed. 

Thomas  JE,  Hay  don  ^  for  Petitioner  and  Appellant,  made  the  fol- 
lowing points  on  his  motion  for  writ  of  certiorari : 

1st.  Because  no  Court  in  this  State  has  jurisdiction  of  an  action 
for  divorce  from  the  bonds  of  matrimony,  and  of  any  proceedings 
based  upon  such  action. 

2d.  Because  the  first  section  of  an  Act  entitled  "An  Act 
amendatory  of  an  Act  relating  to  Marriage  and  Divorce,  and 
approved  November  28th,  a.d.  18^)1,  being  Chapter  XXXIII  of  the  \'^ 

Laws  of  Nevada,"  passed  in  Senate  on  the  seventeenth  and  in 
Assembly  on  the  eighteenth  of  January,  A.D.  1867,  so  far  as  it         ,-^ 
authorized  a  Judge  or  Court,  on  motion  and  notice,  to  require  a,,x^^       _ 
husband  to  pay  sums  to  wife  to  enable  her  to  carry  on  or  defeii^ 
suit,  is  void,  because  it  deprives  a  man  of  his  property  without  due 
process  of  law. 

3d.  Because  the  defendant  resided  in  Douglas  County,  and  the 
plaintiff  had  not  resided  in  Lyon  County  for  a  period  of  six  months 
before  the  commencement  of  her  suit  on  the  eleventh  day  of  June, 
A.D.  1867. 

4th.  .Because  the  complaint  in  said  cause,  even  if  the  Court  had 
jurisdiction,  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  for  divorce. 

He  also  referred  to  the  following  authorities : 

Residence  and  domicil  same.  (See  Burrill  &  Bouvier,  respect- 
ive definitions ;  Story  on  Conflict  of  Laws,  Sees.  40,  44.) 

Where  wife  is  plaintiff,  not  admissible  to  grant  alimony.  (Bishop, 
576 ;  Shelton  v.  Pendleton,  18  Conn.  417.) 
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Jurisdiction  of  divorces  granted  by  express  statutes.  (Bishop, 
Sees.  21,  264;  Richardson  v.  Richardson^  2  Mass.  152;  Bishop, 
latter  part  of  Sec.  742,  and  numerous  cases  there  cited  in  Note  1.) 

Cruelty.     (Definition  of  Bishop,  Sees.  454,  459.) 

The  acts  must  be  pleaded,  and  are  not  mere  evidence. 
(Bishop,  458.) 

Alimony  not  granted  upon  a  defective  complaint.  (Willard's 
Equity,  66  ;  Rose  v.  Rose,  11  Paige,  166  ;  Wood  v.  Wood,  2  Id. 
454;  8  Wendell,  377;  Bishop,  581.) 

No  brief  on  file  by  respondent. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  venue  in  this  case  should  have  been  changed  upon  the  show- 
ing made  by  the  defendant.  The  plaintiff  herself  declares  that  her 
witnesses  reside  in  Douglas  County ;  the  defendant  swears  that  all 
of  his  reside  in  that  county  ;  and  the  Judge  below  seems  to  have 
been  perfectly  satisfied  that  the  convenience  of  witnesses  demanded  a 
change  ;  but  it  was  refused,  because,  as  stated  by  the  Court  below, 
the  defendant  "  having  filed  his  answer  to  the  merits  and  not  object- 
ing to  the  venue  until  after  the  case  was  set  for  trial,  he  therefore 
waived  his  right  to  the  change  for  the  accommodation  of  witnesses/' 
And  to  sustain  this  ruling,  the  following  authorities  are  invoked : 
Tooms  V.  Randall,  3  Cal.  438 ;  Keyes  v.  Sanford,  5  Id.  117 ; 
Farkes  -.  Freer,  9  Cal.  642. 

The  mere  fact  that  the  defendant  filed  his  answer  to  the  merits 
certainly  should  not,  in  a  case  of  this  kind,  interfere  with  his  right 
to  a  change  of  venue,  if  the  convenience  of  witnesses  reqiured  it. 
When  the  action  is  brought  in  the  wrong  county — ^for  example,  in  a 
county  where  none  of  the  parties  reside — and  a  change  of  venue  13 
sought  on  that  ground,  and  that  alone,  the  Supreme  Court  of  Cali- 
fornia, in  the  cases  referred  to,  seem  to  have  held  that  such  fact 
ought  to  be  taken  advantage  of  in  the  answer,  and  that  it  ought  to 
be  treated  as  waived  if  not  so  taken.  But  in  this  case  the  defend- 
ant certainly  does  make  the  objection — ^that  is,  he  denies  that  the 
plamtiff  is  a  resident  of  Lyon  County,  and  avers  that  he  himself  is 
a  resident  of  Douglas  County.  The  fact,  if  established,  would  at 
least  make  it  the  duty  of  the  Court  below  to  transfer  the  case  to  the 
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proper  comity.  Actions  of  this  character  can  only  be  brought  in 
the  county  "  where  the  cause  for  the  divorce  shall  have  occurred, 
or  in  which  the  defendant  shall  reside  or  be  found,  or  in  which  the 
plaintiff  shall  reside,  if  the  latter  be  either  the  county  in  which  the 
parties  last  cohabited,  or  in  which  the  plaintiff  shall  have  resided 
for  six  months  before  suit  be  brought."  The  jurisdiction  of  the 
District  Court  over  this  case  is  based  exclusively  upon  the  fact  that 
the  plaintiff  had  resided  in  Lyon  County  for  a  period  of  six  months 
prior  to  the  institution  of  this  suit.  That  fact  is  alleged  in  the  com- 
plaint, and  specially  denied  in  the  answer.  Thus  the  right  of  the 
District  Court  of  Lyon  County  to  try  the  cause  is  directly  put  in 
issue. 

But  it  is  of  no  consequence,  so  far  as  this  case  is  concerned, 
whether  that  fact  was  suflSciently  presented  in  the  answer  or  not. 
Its  entire  omission  could  in  no  wise  affect  the  right  to  have  the 
venue  changed  for  the  convenience  of  witnesses.  That  is  a  fact  not 
necessary  to  appear  in  the  pleading.  Section  21  of  the  Practice 
Act  provides  that  "  the  Court  may  on  motion  change  the  place  of 
trial"  *  *  *  "  when  the  convenience  of  witnesses  and  the  ends  of 
justice  will  be  promoted  by  the  change."  It  is  clearly  shown  and 
not  contradicted  that  the  witnesses  who  will  be  called  on  in  this  case 
all  reside  in  Douglas  County,  and  the  Judge  below  concedes  that 
the  "  convenience  of  witnesses  would  be  promoted  "  by  transferring 
the  case  to  Douglas  County ;  but  it  is  claimed  there  was  delay  in 
making  the  application,  and  for  that  reason,  if  no  other,  the  defend- 
ant's motion  should  be  denied. 

The  record  presented  to  us  certainly  discloses  no  serious  laches 
on  the  part  of  defendant.  The  summons,  it  appears,  was  served  on 
the  twenty-fourth  day  of  June.  The  answer  was  filed  July  24th, 
which  was  within  the  statutory  time,  and  this  motion  for  change  of 
venue  was  first  made  on  the  thirtieth  of  September,  and  afterwards 
renewed  on  the  fifth  of  October  by  consent  of  counsel.  Thus,  only 
about  two  months  after  issue  joined,  and  at  the  first  Term  of  the 
Court  thereafter,  the  motion  is  made.  For  aught  we  know  firom  the 
record,  the  case  might  have  been  tried  as  soon  in  the  County  of 
Douglas  as  in  the  County  of  Lyon.  That  the  motion  was  not  made 
until  afl;er  the  case  was  set  for  trial  should  not  of  itself  have  any 
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influence  with  the  Judge  in  denying  the  application.  If  it  was  made 
before  the  witnesses  were  subpoenaed  and  preparation  for  trial  had 
been  made,  the  motion  should  have  been  granted  as  w^l  before  as 
after  the  setting  of  the  case,  unless  it  appeared  that  there  had  been 
an  unjustifiable  delay  in  making  it,  whereby,  if  the  change  were 
made,  the  other  party  would  be  prejudiced.  There  is  really  no  sig- 
nificance in  the  mere  fact  that  the  case  is  set  for  trial  beyond  this, 
that  usually  when  a  case  is  set,  all  the  preparations  are  made  to  try 
it  in  that  county.  If  no  such  preparations  have  been  made,  and 
there  has  been  no  inexcusable  delay,  the  application  should  be 
granted,  if  by  so  doing  "  the  convenience  of  witnesses  and  the  ends 
of  justice  will  be  promoted."  The  changing  of  the  venue  is  a  mat- 
ter which  rests  very  much  in  the  discretion  of  the  Judge  at  fiisi 
priuSy  and  we  are  very  loth  to  interfere  with  his  rulings  ;  but  as  a 
case  for  a  change  of  venue  is  here  clearly  made  out,  and  it  is  denied 
by  the  Judge  below,  as  it  appears,  simply  because  the  motion  was 
not  made  until  after  the  case  had  been  set  for  trial,  we  think  the  case 
is  clearly  one  calling  for  the  interference  of  this  Court. 

The  order  refusing  a  change  of  venue  must  be  reversed,  and  the 
case  transferred  to  Douglas  County.  And  as  the  change  is  to  a 
county  where  all  the  witnesses  reside,  it  will  not  be  improper  for  the 
Judge  who  tries  the  case  to  reconsider  the  allowance  for  alimony 
and  award  such  sum  as  may,  under  all  circumstances,  be  deemed 
necessary. 
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THE   STATE  OF  NEVADA,  Respondent,  v.  JOHN  MIL- 
LAIN,  Appellant. 

At  common  law  a  Grand  Juror  was  not  precluded  from  finding  an  indictment  because 
he  was  either  a  witness  or  prosecutor. 

Our  statute  fixes  distinctly  what  shall  be  the  disqualifications  of  a  Grand  Juror, 
and  nothing  else  than  what  the  statute  prescribes  can  disqualify  one  from  acting 
as  such. 

A  prosecutor  is  "  one  who  prefers  an  accusation  against  a  party  whom  he  suspects 
to  be  guilty."  A  party  who  appears  in  response  to  a  subpoena  is  not  a  prose- 
cutor, but  only  a  witness. 

A  jury  drawn  whilst  the  Court  was  in  session,  in  the  presence  of  the  Court  and  its 
officers,  must  be  held  to  have  been  drawn  in  open  Court,  whether  it  was  done 
in  the  room  where  the  Court  usually  sits  or  in  any  other  room  of  the  Court 
House  building. 

A  mere  suspicion  on  the  mind  of  a  juror  that  the  defendant  is  guilty  does  not  dis- 
qualify him  from  sitting  on  a  petit  jury,  especially  if  that  suspicion  mainly 
arises  from  the  examination  to  which  he  is  subjected  by  the  prisoner's  counsel 
touching  his  qualification  as  a  juror.  It  is  only  an  unqualified  opinion  that  dis- 
qualifies. 

"Unqualified  opinion  or  belief"  commented  on. 

The  action  of  the  lower  Court  in  granting  or  refusing  a  change  of  venue  is  a  matter 
of  judicial  discretion.  If  that  discretion  is  abused  it  becomes  the  duty  of  an 
appellate  Court  to  afford  relief. 

Two  circumstances  should  influence  a  Court  to  grant  a  change  of  venue.  One,  the 
impossibility  of  obtaining  a  fair  and  impartial  jury ;  the  other,  such  a  state  of 
public  excitement  iigainst  the  prisoner  as  would  be  likely  to  overawe  and  intim- 
idate even  a  fair  jury. 

The  fact  that  threats  were  made  against  the  prisoner  by  parties  who  were  not 
shown  to  have  been  either  numerous  or  influential,  was  not  sufficient  to  show 
there  was  danger  of  the  jury  being  intimidated. 

Where  a  defendant  on  his  motion  for  a  change  of  venue  showed  a  state  of  facts 
strongly  tending  to  the  conclusion  that  he  could  not  obtain  a  fair  jury,  it  was 
not  error  in  the  Court  to  withhold  its  decision  upon  the  motion  until  an  exam- 
ination was  had  of  the  jurors  then  in  attendance,  and  being  satisfied  from  such 
examination  that  a  fair  jury  could  be  obtained,  to  refuse  to  make  the  order  for 
change  of  venue. 

The  short  form  of  indictment  used  in  this  case  held  to  conform  to  the  requirements 
of  the  statute. 

That  clause  in  the  Constitution  of  the  United  States  which  declares  "  No  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless  on 
presentment  or  indictment,"  does  not  restrict  the  State  Legislatures  in  prescrib- 
ing the  form  of  the  indictment.  It  only  requires  that  a  Grand  Jury  should  in 
some  form  express  its  approval  of  the  prosecution  before  a  party  can  be  put 
on  trial  for  such  offense. 
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Under  the  statute  of  this  State  any  indictment  which  is  good  to  sustain  the  simple 
charge  of  murder,  is  efjually  good  to  sustain  a  conviction  of  the  higher  crime 
of  murder  in  the  first  degree. 

The  Legislature  has  al)solute  power  over  the  subject  of  criminal  proceedings,  and 
may  prescribe  such  forms  of  proceedings,  indictment,  etc.,  as  it  sees  fit,  except 
in  those  particulars  where  its  power  is  restrained  by  some  clause  in  the  State 
or  National  Constitutions.  There  ia  nothing  in  either  of  those  instruments 
which  can  prevent  the  Legislature  from  enacting  that  a  party  indicted  for  sim 
pie  murder  may  be  found  guilty  of  murder  in  the  first  degree. 

Upon  philosophical  principles  indictment  for  unlawful  homicide  should  designate 
the  grade  of  the  offense  committed,  distinctly  stating  the  facts  which  separate 
the  offense  charged  from  the  next  lower  grade ;  but  the  Legislature  may  in  its 
discretion  dispense  with  all  such  distinctions,  allowing  a  general  indictment  for 
unlawful  homicide,  and  requiring  the  jury  to  find  the  grade  of  the  offense  iii 
their  verdict. 

The  fact  that  stolen  property  is  found  soon  after  the  felony  is  committed  in  the 
hands  of  a  party  accused  of  the  felony  is  some  evidence  of  his  guilt.  But  this 
proof  may  be  greatly  strengthened  or  weakened  by  the  character,  amount  and 
value  of  the  property ;  the  circumstances,  means,  occupation,  etc.,  of  the 
defendant. 

It  is  not  error  to  charge  a  jury  that  they  must  find  the  prisoner  guilty  of  murder  in 
the  first  or  second  degree,  or  acquit,  where  there  is  no  testimony  offered  which 
in  any  degree  tends  to  show  any  fact  or  circumstances  which  could  reduce  the 
offense  to  manslaughter. 

A  charge  in  the  following  language  if  not  correct  is  too  favorable  to  defendant : 
"  If  you  believe  from  the  evidence  that  about  the  nineteenth  day  of  January 
last,  at  Virginia,  Storey  County,  the  defendant  with  malice  aforethought,  either 
express  or  implied,  and  with  deliberation  and  premeditation,  did  unlawfully  kill 
Julia  Bulette  with  intent  to  take  her  life,  it  will  constitute  murder  of  the  first 
degree,  and  you  should  so  find ;  otherwise  you  will  acquit.'* 

The  common  law  rule  that  the  possession  of  goods  recently  stolen  shall  be  held  as 
sufficient  evidence  to  show  that  the  accused  is  guilty,  until  he  gives  some  expla- 
nation of  that  possession  consistent  with  his  innocence,  is  not  weakened  but 
rather  strengthened  by  our  statute  allowing  the  accused  to  testify  in  his  own 
behalf. 

Where  there  is  7to  testimony  tending  to  show  the  defendant  guilty  of  an  offense  of 
a  lower  grade  than  the  one  charged,  it  is  not  error  to  instruct  the  jury  they 
must  find  the  prisoner  guilty  as  charged  or  acquit  him.  If  however  there  is 
any  testimony  tending  to  reduce  the  offense  to  a  lower  grade,  the  whole  ques- 
tion should  be  submitted  to  the  jury. 

A  mere  expression  of  opinion  by  the  Judge  about  evidence  is  not  enx)r  when  the 
jury  are  distinctly  told  they  are  the  sole  Judges  as  to  the  facts  about  which  the 
opinion  is  expressed. 

The  word  "  inferred,"  as  used  in  instruction,  is  synonymous  with  **  implied"  as  used 
in  the  definition  of  murder. 

Length  of  time  for  deliberation  is  not  an  essential  ingredient  in  murder  in  the  first 
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degroc.     It  is  sufficient  if  the  design  to  murder  was  formed  before  the  striking 
of  the  fatal  blow. 

Where  there  is  a  preconceived  design  to  commit  some  felony  other  than  murder, 
and  the  result  of  the  attempt,  unintentional  on  the  part  of  the  felon,  proves 
fetal  to  a  human  being,  this  premeditated  felony  would  make  malice  a/ore- 
tTiougJd  at  common  law.  But  this  would  not  be  willful,  deliberate,  premeditated 
killing  under  our  statute,  because  of  the  absence  of  intent  to  take  life. 
he  following  definition  of  reasonable  doubt  is  not  erroneous :  "  By  reasonable 
doubt  is  ordinarily  meant  such  a  one  as  would  govern  or  control  you  in  your 
business  transactions  in  the  ordinary  pursuits  of  life.'* 

When  an  instruction  has  been  given  by  the  Court  in  clear  and  intelligible  language 
on  any  point  in  the  case  with  all  proper  qualifications,  it  is  not  error  to  refuse 
to  repeat  the  same  instruction  in  detached  parcels,  not  properly  qualified  and 
made  applicable  to  the  state  of  the  evidence  before  the  jury. 

Per  JoHXSOx,  J. — As  the  law  formerly  stood,  six  grounds  of  challenge  were  allowed 
to  Grand  Jurors.  The  three  last  were  as  follows :  "  Fourth,  that  he  is  a 
prosecutor  upon  a  charge  or  charges  against  defendant ;  fifth,  that  he  is  a 
witness  on  the  part  of  the  prosecution  and  has  been  served  with  process,  or 
bound  by  an  undertaking  as  such ;  sixth,  that  he  has  expressed  a  decided 
opinion  that  the  defendant  is  guilty  of  the  offense  for  which  he  is  held  to 
answer."  The  insertion  of  the  fourth  and  fifth  clauses  shows  a  distinction  was 
taken  between  witness  and  prosecutor.  The  amendment  of  the  law  by  striking 
out  fifth  and  sixth  clause,  cannot  be  held  to  have  added  anything  to  the  scope 
and  effect  of  the  fourth  clause. 

Even  under  the  former  law  the  objection  would  have  been  insufficient.  The  witness 
did  not  show  that  he  had  formed  a  decided  opinion  of  prisoner's  guilt.  Neither 
is  it  shown  that  he  was  subp<pnaed  or  otherwise  bound  to  appear  as  a  witness 
for  the  prosecution,  nor  in  fact  does  it  appear  he  was  sworn  as  a  witness  for 
prosecution. 

A  challenge  to  the  panel  of  trial  jurors  must  be  in  writing,  specifically  stating  the 
grounds  of  challenge  or  other  facts  on  which  the  challenge  is  based. 

Can  this  Court  reverse  a  judgment  in  a  criminal  case  because  the  evidence  is  insuffic- 
ient to  sustain  the  verdict  ?  If  there  be  any  evidence,  does  it  not  become  a 
matter  of  fact  and  not  of  law  merely  ? 

Dissenting  opinion,  per  Lewis,  J. 

It  is  error  for  a  Judge  to  give  his  opinion  to  the  jury  as  to  the  weight  or  sufficiency 
of  testimony.  In  a  trial  for  nmrder  a  Judge  should  not  give  it  as  his  (^)inion 
to  the  jury  that  they  should  find  the  prisoner  guilty  of  murder  in  the  first 
degree,  or  acquit.  The  grade  of  the  offense  is  a  question  of  fact  which  should 
be  left  entirely  to  the  jury. 

When  a  killing  has  been  shown,  the  presumption  arises  that  a  murder  has  been 
committed.  But  there  is  no  presumption  that  it  is  murder  in  the  first  degree 
in  a  case  of  this  kind.  If  the  defendant  claims  that  it  is  only  manslaughter, 
the  proof  devolves  on  him  to  show  the  circumstances,  thus  reducing  the  grade 
of  offense.  If  the  prosecution  claims  that  it  is  murder  in  the  frst  degree^  it 
devolves  upon  the  State  to  show  the  aggravating  facts. 
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An  instruction  in  the  following  language  is  erroneous  :  *'  The  testimony  in  this  case 
tends  to  show  the  property  of  the  deceased,  or  some  portion  of  the  same,  in 
the  possession  of  the  defendant  at  a  time  subsequent  to  the  alleged  murder, 
and  at  quite  a  recent  date."  This  instruction  assumes  that  the  property  found 
was,  or  had  been  the  property  of  deceased.  The  expression  **  tends  to  prove" 
only  applies  to  the  tendency  of  the  evidence  to  show  when  the  property  was 
found,  but  does  not  apply  to  questions  of  ownership. 

This  was  a  trial  for  murder  in  the  First  Judicial  District,  Storey 
County,  Hon.  Richard  Rising,  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

C.  JE.  DeLonffy  for  Appellant,  filed  a  brief  which,  owing  to  the 
importance  of  the  principles  involved  and  the  interest  felt  by  the 
community  in  this  case,  we  here  insert  without  alteration,  except 
that  the  preliminary  statement  of  facts  is  omitted  —  the  same 
appearing  in  the  opinion  of  the  Chief  Justice. 

"  It  is  good  cause  of  exception  to  a  grand  juror,  that  he  has 
formed  and  expressed  an  opinion  as  to  the  guilt  of  a  party  whose 
case  probably  will  be  presented  to  the  consideration  of  the  grand 
inquest."  (People  v.  JeweU^  3  Wend.  313 ;  citing  6  Wend.  386  ; 
Wharton  Am.  Crim.  Law,  120 ;  6  Serg.  &  Rawle,  395 ;  Burr's 
Trial,  38.) 

"By  the  common  law  the  grand  jurors  are  to  be  good  and  laiiful 
men — that  is,  men  free  from  all  objections,  and  who  might  serve 
as  petit  jurors  m  the  case."     (See  1  Chitty  Crim.  Law,  307.) 

"  There  exists  the  same  right  for  challenging  for  favor  the  grand 
jury  as  the  petit  jury."     (1  Burr's  Trial,  38.) 

By  statute  of  this  State  of  186G,  p.  49,  challenges  to  individual 
grand  jurors  are  Umited  to  four,  provided  that  act  be  constitu- 
tional.    The  fourth  subdivision  of  that  statute  reads  as  follows : 

"That  he  is  prosecutor  on  a  charge  or  charges  against  the 
defendant."  The  question  for  consideration  is:  What  did  the 
Legislature  mean  by  the  term  "  prosecutor "  ?  It  is  quite  clear 
that  they  did  not  mean  the  people  of  the  State,  in  whose  name  all 
criminal  proceedings  are  prosecuted,  nor  the  prosecuting  attorney 
of  the  county ;  but  did  mean  such  person  or  persons  upon  whose 
evidence  the  prosecution  was  to  be  based. 
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There  is  no  reason  in  the  position  that  any  one  person,  who 
is  to  be  called  as  a  witness  for  the  State,  should  be  allowed  on  the 
grand  jury  any  more  than  another ;  hence  the  statute  means,  if  it 
means  anything  at  all,  to  exclude  all  that  class  of  persons  from 
sitting  on  a  grand  jury  during  the  investigation  of  a  case  in  which 
they  are,  or  expect  to  be,  witnesses  for  the  State. 

D.  Black,  the  grand  juror  in  this  panel  challenged,  clearly  comes 
within  the  rule;  hence  the  Court  erred  m  not  allowing  the  challenge 
of  this  juror. 

The  common  law  authorities  do  not  distinguish  between  causes  of 
challenge  to  grand  or  petit  jurors.     (5  Bacon's  Abridg.  353.) 

II.  The  Court  erred  in  not  sustaining  the  defendant's  challenge 
to  the  panel  of  trial  jurors,  as  the  names  were  not  put  in  the  box 
and  drawn  in  open  Court  as  required  by  law.  (Statutes  of  1866, 
Sec.  6,  p.  192.) 

III.  The  Court  erred  in  refusing  to  allow  the  challenges  inter- 
posed by  the  defendant  for  implied  bias  to  the  jurors'  named, 
respectively:  D.  Black,  B.  Potter,  J.  Monahan,  L.  E.  Morgan, 
L.  Alexander,  and  L.  D.  Young.  (Stat.  1861,  p.  470,  Sec.  340; 
6  Cowan,  562,  ez  parte  Vermilyea ;  People  v.  Oehr^  8  Cal.  362  ; 
People  V.  Reynolds,  16  lb.  132 ;   People  v.  Woods,  29  lb.  636.) 

IV.  The  Court  erred  in  refusing  to  grant  a  motion  for  change 
of  venue.     (Stat.  1861,  p.  407,  Sees.  306  and  308.) 

This  statute  is  a  literal  copy  of  the  California  Act,  and  has  been 
construed  by  the  Courts  of  that  State  to  vest  the  Court  with  a 
reasonable  discretion  in  the  premises ;  an  abuse  of  that  discretion 
is  error.     (^People  v.  Mahoney,  18  Cal.  186.) 

"  The  Court's  discretion  is  to  be  exercised  within  well  established 
legal  rules.  It  is  a  sound  and  equitable,  and  not  an  arbitrary 
discretion,  it  is  required  to  exercise."  (^People  v.  Vermilyea,  7 
Cowen,  398 ;  Graham  &  Waterman  on  New  Trials,  1001 ;  People 
V.  Webb,  1  Hill,  182.) 

We  challenge  the  examination  by  the  Court  of  the  affidavits  filed 
in  support  of  this  motion,  and  the  admissions  of  record  connected 
therewith  made  by  the  prosecuting  attorney,  by  the  light  of  the 
authorities  which  we  have  cited ;  and  with  all  due  respect  we  assert 
as  a  fact,  that  the  books  will  fail  to  furnish  a  parallel  case  where 
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the  motion  has  been  refiised  and  the  action  of  the  Court  sustained. 

We  especially  call  the  following  fact  to  the  attention  of  the  Court, 
to  wit : 

No  counter  showing  wa%  made  upon  this  motion,  therefore  all 
matters  averred  in  support  of  it,  and  admitted  in  connection  with 
those  averments  are  to  be  taken  strictly  as  true. 

There  can  be  no  doubt  but  that  the  Court  upon  the  appeal 
possesses  a  revisory  power  over  the  action  of  the  Court  below  in 
this  matter.     (^People  v.  Lee,  6  Cal.  353  ;  5  How.  Pr.  25.) 

V.  The  Court  should  have  sustained  the  demurrer  to  the  indict- 
ment in  this  action. 

We  respectfully  insist  that  the  indictment  is  insufficient  to  war- 
rant or  sustain  a  conviction  for  felony,  wherein  it  fails  to  charge 
Julia  Bulette  was  a  human  being,  or  in  the  peace  of  the  State  at 
the  time  of  the  killing,  or  that  the  defendant  did  the  act  with 
malice  aforethought,  express  .or  implied.  It  does  not  contain  a 
statement  of  acts  constituting  the  oflFense,  or  the  particular  circum- 
stances of  the  oflFense  charged.  (Practice  Act,  234-6,  286,  430, 
431  and  433.) 

The  indictment  should  state  the  facts  upon  which  the  prosecution 
relies,  so  that  the  accused  may  be  prepared  for  his  defense.  (6 
Cal.  236  and  208 ;  Chitty's  Crim.  Law,  172,  228,  and  281 ; 
Wharton's  Crim.  Law,  873  ;  Bishop's  Crim.  Law,  332 ;  9  Cal.  31 
and  54.) 

A  party  indicted  must  be  brought  within  the  very  letter  of  the 
Statute.  (2  Barber  on  Crim.  Practice,  p.  547  ;  Heydon,  Case  4, 
Co.  A.) 

"  The  following  averment,"  says  Barber,  "  is  one  of  the  sub- 
stantial averments :  *  In  and  upon  one  E.  F.' "  (Page  54,  Sec.  — 
Barb.  C.  Prac. ;  see  also,  Form  of  Lidictment  for  Murder,  Sec. 
541,  Id.) 

It  will  be  seen  that  this  contains  an  averment  equivalent  to 
charging  that  it  was  a  human  being.  The  reason  why  the  term 
"  human  being"  is  not  embraced  in  Common  Law  indictments  for 
murder  is  because  the  Common  Law  definition  of  murder  does  not 
contain  the  term  "  human  heingy    (1  Archbold,  831.) 
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The  difference  between  the  Common  Law  definition  and  the 
statute  definition  is  this :  at  Common  Law  the  term  "  a  reasonable 
being  alive  "  is  used,  instead  of  the  term  "  human  being*^  which  is 
in  our  statutes ;  hence  the  Common  Law  indictments  mention  the 
term  "  did  live."     (2  Bishop  Cr.  Prac.  543.) 

As  counsel,  we  feel  safe  in  saying  that  no  precedent  at  law  or  in 
practice  can  be  found  to  justify  omitting  in  an  indictment  for  mur- 
der the  averment  that  it  was  "  willfully  and  maliciously  done^ 
(State  V.  Fonts,  4  Green,  [Iowa]  600 ;  23  U.  S.  Dig.  289.) 

We  doubt  that  our  statute  means  (critically  reviewed)  to  warrant 
the  averment ;  but  if  it  is  so  intended  we  dispute  its  constitution- 
ality and  binding  force,  for  the  reason  that  murder  being  an  offense 
at  Common  Law,  the  offense  must  be  set  out  fully  as  at  Common 
Law.  (1  Bishop  Cr.  P.  Sec.  348 ;  People  v.  Enoch,  13  Wend. 
159.) 

Technical  terms  used  in  a  statute  must  always  be  set  forth  in  an 
indictment ;  but  setting  them  forth  alone  is  not  always  sufficient. 
(1  Bishop  Cr.  P.,  Sec.  373.) 

The  indictment  must  charge  an  intent  to  kill.  (10  Ohio  [N.  S.] 
459  and  598 ;  21  U.  S.  Dig.  283,  Sec.  14 ;  2  Bishop  Cr.  P.,  Sec. 
280.) 

VI.  The  Court  erred  in  refusing  the  motion  in  arrest  of  judg- 
ment and  for  a  new  trial,  as  the  indictment  did  not  charge  the 
crime  of  murder  in  the  first  degree,  and  did  not  warrant  the  verdict 
rendered  in  this  case  and  the  judgment  pronounced  thereon. 

Murder  in  the  first  degree  is  defined  by  our  statute  to  be  "  all 
murder  which  shall  be  perpetrated  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  willful,  deliberate,  and  pre- 
meditated killing,  or  which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  any  arson,  rape,  robbery,  or  burglary, 
shall  be  deemed  guilty  of  murder  of  the  first  degree ;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the  second  degree." 

Now  as  this  indictment  fails  to  charge  this  defendant  with  having 
committed  the  crime  of  murder  by  means  of  poison,  or  lying  in 
wait,  or  torture,  or  in  the  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  or  burglary,  and  inasmuch  as  the  indictment 
f{ula  to  charge  him  with  any  willful,  deliberate,  or  premeditated 
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killing,  or  that  it  was  feloniously  done,  we  hold  that  it  is  self-evident 
therefrom  that  it  does  not  charge  the  defendant  with  the  crime  of 
murder  in  the  first  degree. 

Section  8  of  Article  I,  State  Constitution,  and  Article  V  amend- 
ments to  the  Constitution  of  the  United  States,  provide  that  no 
person  shall  be  tried  for  a  capital  or  other  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  Grand  Jury,  etc.  These 
words  were  used  by  the  framers  of  those  instruments  in  their  com- 
mon law  sense ;  hence  the  Legislature  of  our  State  has  no  power  to 
provide  that  an  indictment  shall  be  other  than  what  the  common 
law  says  is  an  indictment.  For  definition  of  Indictment  at  com- 
mon law,  see  1  Bouv.  L.  Die.  title  "Indictment;"  2  Bishop  Cr.  P. 
Sees.  562-597,  inclusive ;  23  U.  S.  Dig.  289,  Sees.  6,  7,  8  and 
9,  citing  4  Green's  [Iowa]  600 ;  1  Wharton  Am.  Cr.  Law,  400  ; 
Chitty  Cr.  Law,  242  and  3.  The  words  "  malice  aforethought " 
do  not  signify  that  the  person  killing  meant  to  kill.  (2  Bishop 
Cr.  P.  692,  561 ;  2  Bishop  Cr.  Law,  Sec.  742.)  The  words 
"  malice  aforethought "  do  not  embrace  the  words  in  substance 
"  deUberate  and  premeditated."  (23  U.  S.  Dig.  289,  Sec.  9 ; 
Sees.  234  and  236  Criminal  Practice  Act,  Statutes  1861, 460  and 
461.) 

VII.  The  evidence  in  this  case  being  wholly  circumstantial,  did 
not  warrant  the  verdict.  Taking  all  the  evidence  as  true,  and  but 
one  fact  was  established  beyond  a  reasonable  doubt  in  the  case, 
and  that  fact  was,  that  the  defendant  was  found  in  possession  of 
some  of  the  property  of  the  deceased. 

For  the  sake  of  argument  now,  taking  as  correct,  without  quali- 
fication, the  rule  laid  down  by  Greenleaf  in  his  work  on  Evidence, 
Vol.  Ill,  Sec.  31,  embodied  by  the  Court  in  its  charge  to  the  jury 
in  this  case,  (pp.  125  and  6)  and  tried  by  that  rule,  we  propose*  to 
show  the  verdict  was  unwarranted,  and  the  Court  erred  in  not 
arresting  the  judgment  and  granting  a  new  trial. 

It  must  be  admitted  under  the  rule  above  cited,  tHe  mere  pos- 
session of  the  goods  of  the  deceased,  uncorroborated  by  any  other 
evidence  tending  to  show  the  defendant's  guilt,  is  in  itself  insuffi- 
cient to  warrant  a  verdict. 

Now,  by  the  light  of  the  rule  above  quoted,  let  us  examine  and 
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see  what  other  facts  and  circumstances  it  was  necessary  for  the 
prosecution  to  establish  in  order  to  warrant  the  verdict  in  this  case. 
And  then  let  us  farther  examine  and  see  if  such  facts  or  circum- 
stances were  proven. 

The  rule  says :  In  connection  with  possession  it  behooves  the  prose- 
cution to  add  other  proof  "  such  as  the  previous  denial  of  the  pos- 
session by  the  party  charged,  or  his  refusal  to  give  any  explanation 
of  the  fact,  or  giving  false  or  incredible  accounts  of  the  manner  of 
the  acquisition,  or  that  he  has  attempted  to  dispose  of  it,  or  to 
destroy  its  marks,  or  that  he  has  fled  or  absconded,"  etc. 

An  examination  of  the  record  will  show  that  there  is  not  one  scin- 
tilla of  testimony  tending  to  prove  either  of  these  circumstances, 
except  the  one  of  his  attempted  disposition  of  the  goods.  He 
neither  refused  to  give  an  explanation  of  his  possession ;  nor  did  he 
give  any  false  or  incredible  account  of  the  manner  of  his  obtaining 
them ;  nor  did  he  attempt  to  destroy  any  marks  upon  them ;  he 
did  not  flee  or  abscond. 

Now  we  take  it  for  granted  that  it  is  a  correct  rule  that  a  cir- 
cumstance proven  to  have  occurred,  which  tends  to  prove  the  inno- 
cence of  the  party  accused,  must  be  allowed  to  weigh  as  strongly 
in  his  favor  as  it  would  be  allowed  to  weigh  against  him  if  tending 
to  prove  his  guilt. 

In  other  words,  if  evidence  tending  to  show  that  this  defendant 
aft^r  this  murder  fled  or  attempted  to  flee  would  be  evidence  of 
his  guilt,  certainly  the  evidence  of  his  remaining  would  tend  to 
prove  his  innocence.  And  we  also  contend  for  the  rule  that  where 
one  circumstance  is  proven  which  tends  to  show  guilt,  and  another 
which  tends  to  show  innocence,  they  should  be  weighed  one  against 
the  other,  and  both  be  given  due  consideration. 

In  this  case  the  circumstance  of  the  attempted  disposition  of  the 
goods  by  the  defendant,  to  our  minds  t^nds  rather  to  prove  the 
I  innocence  than  the  guilt  of  the  defendant  in  this  case,  he  having 

I  attempted  to  make  such  disposition  of  the  goods  in  this  community. 

:  Indeed,  the  whole  circumstances  in  this  case  exclusive  of  the 

I  possession  of  the  property  mdicate  insanity  or  innocence,  rather 

I  than  sanity  or  guilt.     That  this  defendant  should  have  remained 

in  the   community  where  he  had  committed  such  an  atrocious 
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crime,  when  there  was  no  obstacle  to  his  flight,  and  kept  in 
his  possession  the  only  evidence  of  his  guilt  concealed  only  in  an 
insecure  trunk,  and  that  kept  in  a  room  where  all  had  access,  in  a 
public  building,  covered  with  a  cloth  upon  which  was  his  own  name 
in  indelible  ink ;  the  disposing  of  the  dress-pattern  in  Gold  Hill, 
his  attempted  disposition  of  it  in  a  house  of  ill-fame  in  the  same 
place,  where  he  might  have  reasonably  anticipated  it  would  have 
been  recognized,  that  house  being  frequented  by  the  consorts  and 
companions  of  the  deceased  ;  his  sale  of  the  diamonds  at  the  lead- 
ing jewelry  store  in  the  City  of  Virginia ;  and  his  pledging  the 
deceased's  watch  at  a  pawn-broker's  in  the  same  town,  leaving  it 
within  a  stone's  throw  of  the  identical  place  where  the  murder  was 
committed,  and  leaving  it  unredeemed,  with  the  knowledge  that  it 
would  be  placed  in  a  public  window  for  sale  ;  form  a  combination 
of  circumstances  that  irrresistibly  leads  the  mind  to  the  conclusion, 
either  that  John  Millain  was  a  fool  or  insane,  or  that  he  was  the 
dupe  of  the  real  murderer,  and  that  without  knowledge  other  than 
that  the  goods  were  perhaps  improperly  obtained,  to  share  in  the 
fruits  he  was  induced  by  the  real  murderer  to  take  charge  of  and 
attempt  to  dispose  of  the  same. 

Such  evidence  is  certainly  far  from  sufficient  to  satisfy  the  un- 
biassed mind  that  John  Millain  was  the  murderer  of  Julia  Bulette. 
It  certainly  entirely  fails  to  exclude  any  other  reasonable  hypothesis 
than  that  of  the  defendant's  guilt ;  on  the  contrary,  all  of  the  cir- 
cumstances proven  maybe  true,  and  the  defendant  not  only  possibly 
but  probably  innocent. 

VIII.  We  now  come  to  a  consideration  of  that  portion  of  iliis 
case  which  furnishes  us  in  our  judgment  with  an  undoubted  right  to 
a  reversal  of  this  judgment. 

The  subject  to  which  we  allude  is,  the  charge  of  the  Court  to  the 
jury,  and  its  refusal  to  give  certain  instructions  asked  by  us. 

The  charge  is  insufficient  within  itself  as  a  whole — ^inconsistent 
and  illogical  in  detail — pregnant  with  errors  of  law,  and  a  usurpa- 
tion of  power  in  usurping  the  functions  of  the  jury  in  instructing 
them  in  matters  of  fact. 

We  here  extract  several  portions  of  the  charge,  and  present 
them  to  this  Court  m  proof  of  our  assertions. 
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In  the  charge  the  Court  uses  this  language:  "Your  verdict 
must  be  in  writing,  guilty  of  murder  in  the  first  degree  as  charged 
in  the  indictment,  or  guilty  of  murder  in  the  second  degree,  or  not 
guilty."     (See  Record,  128.) 

In  another  portion  of  the  charge  this  language  occurs  : 

"  If  you  believe  from  the  evidence,  that  about  the  nineteenth  day 
of  January  last,  at  Virginia,  Storey  County,  that  the  defendant 
with  malice  aforethought,  either  express  or  implied,  and  with  delib- 
eration and  premeditation,  did  unlawfully  kill  Julia  Bulette,  with 
intent  to  take  her  life,  it  will  constitute  murder  of  the  first  degree, 
and  you  should  so  find ;  otherwise  you  will  acquit,^^  (See  Record, 
128.) 

In  another  place  the  Court  uses  this  language  in  its  charge : 

"  If  you  believe  the  defendant  guilty  of  an  offense,  and  doubt 
as  to  the  degree,  you  can  only  convict  of  the  lowest  degree  of 
crime  within  the  grade  of  the  one  charged,  murder  in  the  first  or 
second  deffree.^^     (See  Record,  124.) 

Here  we  have  an  array  of  palpable  errors  of  law,  for  in  direct 
terms  the  jury  are  instructed  in  one  place  that  manslaughter  is  not 
a  crime  in  the  grade  of  murder,  and  not  included  in  an  indictment 
for  murder.  That  this  is  error,  see  People  v.  JDolan,  9  Cal.  583  ; 
2  Bishop's  Crim.  Pr.  584  and  590 ;  10  Ohio  N.  S.  459 ;  21  U.  S. 
Dig.  284,  Sec.  40. 

Under  this  charge  the  jury  were  precluded  from  finding  a  verdict 
for  manslaughter,  and  even  of  murder  in  the  second  degree. 

The  force  of  this  instruction  was  to  direct  the  jury  to  send  the 
defendant  to  the  gallows,  or  the  street ;  all  other  alternative  was 
denied  the  jury  if  they  obeyed  the  charge. 

The  defendant  left  to  the  terrible  stake  of  death  or  liberty,  with 
no  hope  of  the  latter. 

Degree  is  a  question  of  fact.  (^People  v.  Belenda^  21  Cal. 
544.) 

The  Court  also  erred  in  giving  the  following  instruction  unex- 
plained : 

"  In  the  first  place,  if  the  fact  of  possession  stands  alone,  wholly 
unconnected  with  any  other  curcumstances,  its  value  or  persuasive 
power  is  very  slight ;  for  the  real  criminal  may  have  artfully  placed 
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the  articles  in  the  possession  or  on  the  premises  of  an  innocent  per- 
son, the  better  to  conceal  his  own  guilt. 

"  It  will  be  necessary  for  the  prosecutor  to  add  the  proof  of  other 
circumstances  indicative  of  guilt,  in  order  to  render  the  naked  pos- 
session of  a  thing  available  to  a  conviction ;  such  as  the  previous 
denial  of  the  possession  by  the  party  charged,  or  his  refusal  to  give 
any  explanation  ofthefact^  etc^     (See  Record,  126.) 

This  language  unexplained  led  the  jury  to  conclude  that  the 
defendant's  failure  to  testify  and  explain  these  things  when  the  law 
held  out  to  him  an  opportunity  to  do  so,  accompanied  by  proof  of 
the  possession,  would  warrant  them  in  finding  a  verdict  of  guilty. 
Thus  unexplained  it  fairly  overcame  that  portion  of  the  charge 
where  they  were  instructed  that  the  failure  of  the  defendant  to 
testify  should  not  be  considered  by  the  jury  as  an  evidence  of  guilt. 
This  made  the  charge  self-contradictory,  and  it  is  fairly  inferable 
the  jury  were  misled  by  it,  and  under  it  were  induced  to  find  the 
defendant  guilty  from  his  failmg  to  testify.  However  correct  such 
doctrine  may  be  at  common  law,  it  is  clearly  inapplicable  under 
our  statute,  and  that  it  did  the  defendant  in  this  case  gross  injustice 
there  can  be  no  doubt. 

In  another  place  in  the  charge  the  Court  uses  this  language : 
.  "  It  devolved  upon  him  to  explain  and  account  for  such  posses- 
sion by  him,  etc." 

Now  we  ask,  what  other  construction  would  the  jury  give  to 
this  language  than  that  the  Court  meant  to  instruct  them  that 
it  devolved  on  the  defendant  to  explain  on  the  standi  as  a  witnesSj 
how  he  became  possessed  of  these  things. 

This  charge  in  many  portions  is  violative  of  Art.  VI,  Sec.  12, 
of  our  State  Constitution,  which  provides  that  "  Judges  shall  not 
charge  juries  in  respect  to  matters  of  fact,  but  may  state  the  testi- 
mony and  declare  the  law."  (See  also  Stats.  1864-5, 113,  Sec. 
23 — to  same  eflfect.) 

We  call  attention  to  the  following  portions  of  the  charge : 

"  The  testimony  in  this  case  tends  to  show  the  property  of  the 
deceased,  or  some  portion  of  the  same,  in  the  possession  of  the 
defendant,  at  a  time  subsequent  to  the  alleged  murder,  and  at  a 
quite  recent  date,"  etc.     (125.) 
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Also  in  another  portion  of  the  charge,  this  language  occurs : 

"  The  distinction  between  murder  of  the  first  or  second  degree 
is  quite  nice.  I  will  briefly  state  such  distinction,  although  from 
the  testimony  I  apprehend  you  may  conclude  that  the  defendant 
was  either  guilty  of  murder  of  the  first  degree,  or  innocent."  (123.) 

Now  we  submit,  that  we  here  find  the  Court  in  its  charge  inform- 
ing the  jury  what  is  proven,  and  instructing  them  relative  to  the 
degree  of  crime  of  which  they  should  find  the  defendant  guilty 
under  the  indictment ;  for  it  is  an  axiom  of  the  law  that  it  will  not 
permit  that  to  be  done  indirectly  which  it  forbids  to  be  done  directly. 
{People  V.  Ybarra,  17  Cal.  170, 171 ;  Feopk  v.  Gibson,  Id.  284, 
285  ;  20  U.  S.  Dig.  481,  Sees.  126, 134 ;  21  Id.  284,  Sec.  40.) 

The  following  portion  of  the  charge  is  erroneous : 

"  Murder  of  the  first  degree  consists  of  a  willful,  premeditated, 
unlawful  killing.  The  intent  to  kill  must  exist.  This  intent  may 
be  inferred  from  the  circumstances.'' 

The  error  herein  consists  in  giving  a  wrong  definition  to  the 
course  of  murder  in  the  first  degree,  and  in  the  use  of  the  term 
"  inferred."     (See.  21  Cal.  546.) 

Another  error  in  the  charge  is,  in  the  use  of  the  following  lan- 
guage: 

"  This  intent  need  not  have  existed  for  any  given  length  of  time 
before  the  killing.  It  is  sufficient,  the  killing  being  unjustified  or 
unexcused  by  the  circumstances,  if  it  be  formed  at  the  instant  of 
kiUing."  (4  Green,  Iowa,  500 ;  23  U.  S.  Dig.  290,  Sec.  23  ;  1 
Park  Crim.  347 ;  U.  S.  Crim.  Dig.  326,  Sec.  680.) 

Also  the  following  portion  of  the  charge  was  erroneous : 

'^  By  reasonable  doubt  is  ordinarily  meant  such  a  one  as  would 
govern  or  control  you  in  your  business  transactions  or  the  usual 
pursuits  of  life."  (Jane  v.  Commonwealth^  2  Met.  30 ;  20  U.  S. 
Dig.  482,  Sec.  142.) 

The  Court  also  erred  in  refusing  to  give  the  instructions  asked 
for  by  the  defendant  in  relation  to  the  weight  to  be  given  to  the 
proof  of  his  having  in  his  possession  the  goods  of  the  murdered 
woman. 

The  instructions  clearly  state  the  law,  and  there  is  no  justification 
in  the  reply  that  the  same  law  was  substantially  stated  in  the 
charge.     (People  v.  Ramirez^  13  Cal.  172.) 
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In  conclusion,  we  have  simply  to  state  that,  although  it  may  be 
true  that  the  defendant  in  this  case  is  a  murderer,  is  it  likewise 
true  that  he  has  been  legally  convicted  ?  And  we  present  his  case 
to  this  Court,  reddened  as  he  may  be  by  blood,  with  a  firm  convic- 
tion that  this  Court  will  yield  to  no  popular  clamor,  but  will  intel- 
ligently and  justly  administer  the  law  in  this  case  as  in  all  others, 
which  being  done,  we  feel  confident  the  Court  must  award  a  new 
trial. 

Pitzer,  for  Respondent,  filed  the  following  brief: 

The  first  objection  to  the  record  is  the  challenge  to  the  grand 
juror  D.  Black,  for  bias  against  the  defendant. 

The  objection  is  not  well  taken.  (See  Statute  1866,  page  49, 
Section  180.) 

As  to  the  challenge  to  the  panel :  it  does  not  specify  the  grounds 
of  the  challenge,  neither  was  it  in  writing.  (See  Statute  1861, 
page  468,  Section  324.) 

The  demurrer  was  properly  overruled  by  the  Court  below.  The 
indictment  strictly  conforms  to  Statute  1861,  pages  459  and  460, 
Sections  234  and  235,  as  amended  by  Section  6,  page  126,  Statutes 
1867. 

The  objection  as  to  the  killing  of  a  human  being  is  refuted  by 
charging  the  defendant  with  murder.  For  definition  of  "  Murder," 
see  Statute  1861,  page  68,  Section  15. 

The  third  point  of  error  relied  on  is  the  overruling  of  the  motion 
for  a  change  of  venue.  The  error  is  not  well  assigned ;  it  being  a 
discretionary  power  of  the  Court  will  not  be  reviewed  upon  appeal, 
except  for  gross  abuse,  which  does  not  appear  to  be  the  case  in  this 
instance. 

The  fourth  error  assigned  is  not  well  taken :  First,  because  the 
objection  was  oral.  (See  Statutes  1861,  p.  468,  Sec.  324.) 
Secondly,  the  objection  does  not  point  out  the  error  relied  on. 

The  fifth  error  assigned — challenge  for  implied  bias — is  not  well 
taken :  First,  the  objection  to  D.  Black,  B.  Potter,  J.  Monahan, 
L.  E.  Morgan,  L.  Alexander  and  L.  D.  Young,  is  upon  the  ground 
that  they  had  formed  or  expressed  an  opinion  or  belief  touching  the 
guilt  or  innocence  of  the  defendant.     The  evidence  of  said  jurors, 


Digitized  by  LjOOQIC 


SUPREME  COURT  OF  NEVADA,  1867.  423 

The  State  of  Nevada  v.  Millain. 

as  appears  of  the  record,  shows  that  they  had  not  formed  an  unqual- 
ified opinion  or  belief  that  the  defendant  was  guilty  or  not  guilty, 
and  therefore  the  challenges  for  implied  bias  were  properly  over- 
ruled. (See  Statutes  1861,  p.  470,  subd.  8  of  Sec.  340 ;  also 
The  People  v.  Reynolds^  16  Cal.  128;  People  v.  Vermilyea^  7 
Cowen,  121  and  notes.) 

The  sixth  error  assigned  is  not  well  taken.  The  instructions  of 
the  Court  conform  to  law,  and  do  not  instruct  as  to  facts. 

The  first  and  third  instructions  asked  by  defendant's  counsel  are 
embodied  in  the  instructions  given  by  the  Court. 

The  second  and  fourth  instructions  offered  by  defendant's  counsel 
were  properly  refused  by  the  Court,  not  being  law. 

The  Attorney  General  also  argued  the  case  orally  for  the 
Respondent. 

Opmion  by  Beatty,  C.  J. 

This  is  a  case  of  conviction  for  murder  in  the  first  degree.  The 
several  grounds  of  error  which  the  appellant  assigns  we  will  notice 
%eriatiM. 

The  first  point  made  is,  that  the  Court  below  erred  in  failing  to 
sustain  his  challenge  to  a  grand  juror  named  D.  Black.  Black,  on 
an  examination  touching  his  qualification  as  a  grand  juror  to  act  in 
this  case,  said  substantially  that  he  had  heard  of  the  charge  against 
the  prisoner,  and  had  formed  an  opinion  touching  his  guilt  or  in- 
nocence ;  that  perhaps  he  might  be  called  as  a  witness  in  the  case 
to  identify  a  certain  piece  of  property  as  having  belonged  to  deceased ; 
that  he  was  not  a  prosecutor  in  the  case.  The  defense  objected  to 
the  grand  juror  participating  in  the  examination  of  the  charge  against 
him,  for  two  reasons :  First,  because  he  was  a  witness  for  the  pros- 
ecution ;  and  second,  because  he  had  already  formed  an  opinion 
as  to  his  guilt  or  innocence ;  and  upon  the  ruling  of  the  Court  that 
Black  was  a  competent  juror  to  investigate  the  charge  and  join  in 
finding  an  indictment,  excepted. 

In  argument  it  is  contended  that  defendant  was  just  as  much 
entitled  to  an  impartial  grand  jury  in  making  the  preUminary  exami- 
nation on  which  the  indictment  was  found,  as  to  an  impartial  jury 


Digitized  by  LjOOQIC 


424  SUPREME  COURT  OF  NEVADA,  1867. 

The  State  of  Nevada  v.  Millain. 


to  try  the  charge  after  it  was  made.  In  support  of  this  proposition 
we  are  referred  to  several  authorities.  The  opinion  of  Chief  Justice 
Marshall  in  the  Burr  trial  is  perhaps  the  authority  entitled  to  most 
weight  on  this  point.  We  have  no  copy  of  Burr's  trial  in  this  place, 
and  there  is  none  in  the  State  that  we  are  aware  of.  We  cannot, 
therefore,  have  the  means  of  ascertaining  the  grounds  on  which  that 
great  jurist  based  his  opinion.  But  as  the  Congress  of  the  United 
States  have  never,  so  far  as  we  are  aware,  passed  any  law  touching 
the  qualification  of  grand  jurors,  we  presume  the  opinion  or  ruling 
in  that  case  must  have  been  based  either  upon  common  law  princi- 
ples or  upon  the  ground  of  natural  justice.  This  latter  ground  was 
probably  the  one  on  which  the  Chief  Justice  acted.  In  the  case  of 
The  People  v.  Jewett,  3  Wendell,  813,  the  New  York  Court  seems 
to  have  followed  the  rule  laid  down  by  Marshall ;  or  to  speak  more 
accurately,  say  they  would  have  followed  the  rule  if  the  objection  to 
the  grand  juror  had  been  interposed  at  the  proper  time.  These  are 
the  only  cases  we  find  supporting  such  an  objection  to  a  grand  juror, 
except  in  those  cases  where  there  is  some  statute  authorizing  a  party 
accused  to  interpose  a  challenge  to  grand  jurors  on  account  of  bias. 

When  the  ruling  of  Chief  Justice  Marshall  in  the  Burr  trial  was 
called  to  the  attention  of  the  Supreme  Court  of  Massachusetts,  that 
Court  not  only  refused  to  be  governed  by  it,  but  expressed  their 
strong  disapproval  of  the  case,  and  thought  it  the  only  case  of  the 
kind  to  be  found  in  the  books.  They  refused  to  remove  a  prose- 
cutor from  the  panel  of  a  grand  jury  before  whom  a  capital  case  was 
to  be  investigated.     (See  Tucker's  case,  8  Mass.  285-6.) 

We  think  at  common  law  a  grand  juror  might  be  the  prosecutor, 
the  only  witness  in  the  case,  and  still  participate  in  finding  the  bill. 
(See  Wharton's  Criminal  Law,  Sections  463  to  458,  and  notes.) 
But  whatever  may  have  been  the  rule  at  common  law,  or  whatever 
the  principle  of  natural  justice,  our  statute  fixes  the  disqualifications, 
and  the  only  disqualifications,  of  grand  jurors.  The  Statutes  of 
1866,  p.  49,  amending  a  former  Act,  provide  that  "  a  challenge  to 
an  individual  grand  juror  may  be  interposed  for  one  or  more  of  the 
following  reasons,  and  for  no  other :  First,  that  he  is  a  minor ;  sec- 
ond, that  he  is  an  alien ;  third,  that  he  is  insane  ;  fourth,  that  he 
is  the  prosecutor  upon  a  charge  or  charges  against  the  defend- 
ant." 
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It  is  not  pretended  that  this  grand  juror  is  shown  to  have  labored 
under  any  of  the  disqualifications  here  mentioned,  except  as  to  that 
of  being  a  prosecutor.  We  cannot  conceive  that  there  is  anything 
in  the  record  tending  to  show  that  he  was  a  prosecutor.  Bouvier 
defines  a  private  prosecutor  to  be  "  one  who  prefers  an  accusation 
against  a  party  whom  he  suspects  to  be  guilty."  This  is  a  very 
correct  definition,  and  certainly  is  not  broad  enough  to  include  a 
mere  witness  in  the  case,  who  is  not  shown  to  have  taken  any  part 
in  setting  a  prosecution  on  foot.  A  party  who  voluntarily  makes  an 
affidavit  to  procure  the  issuance  of  a  warrant  to  arrest  a  party  whom 
he  accuses  of  crime  is  properly  a  prosecutor.  So  too  a  party  who 
voluntarily  procures  permission  to  be  sworn  and  go  before  a  grand 
jury  to  testify  as  to  any  alleged  crime,  may  be  held  to  be  a  prose- 
cutor. But  a  party  who  merely  appears  in  response  to  a  subpoena 
issued  at  the  instance  of  the  grand  jury  or  the  prosecuting  attorney, 
cannot  be  held  or  treated  as  a  prosecutor.  He  is  merely  a  witness, 
and  nothing  more.     We  see  no  valid  objection  to  the  grand  juror. 

The  second  assignment  of  error  is  in  this  language : 

"  The  Court  erred  in  not  sustaining  the  defendant's  challenge  to 
the  panel  of  trial  jurors,  as  the  names  were  not  put  in  the  box  and 
drawn  in  open  Court,  as  required  by  law."  And  the  part  of  the 
statement  in  support  of  this  error  is  as  follows :  "  The  Clerk  of  said 
Court,  in  drawing  the  names  of  said  seventy-five  jurors  from  said 
jury  box — pursuant  to  the  order  therefor — drew  the  said  seventy- 
five  names  from  the  jury  box  in  the  Clerk's  office,  in  the  presence 
of  the  Judge  of  the  Court." 

Whilst  this  statement  shows  that  their  names  were  drawn  from  the 
jury  box  in  the  Clerk's  office,  it  does  not  show  that  they  were  not 
drawn  in  open  Court.  The  Court  may  have  been  in  session  in  the 
Clerk's  office.  The  Clerk's  office  and  court-room  may  have  been 
one  and  the  same,  or  being  in  the  same  building,  they  may  by  the 
opening  of  a  door  or  the  throwing  open  of  a  partition,  have  been  all 
thrown  into  one  room.  There  is  not  sufficient  in  the  record  to 
show  what  were  the  real  circumstances  of  the  case.  If  the  drawing 
took  place  whilst  the  Court  was  in  session,  and  in  the  presence  of  its 
officers,  consisting  of  Clerk,  SheriflF,  attorneys  of  the  Court,  etc., 
it  must  be  held  to  have  been  done  in  open  Court,  whether  in  the 
28 
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room  where  the  Court  ordinarily  transacts  its  business  or  any  other 
room  in  the  same  building.  The  record  does  not  affirmatively  show 
error. 

The  third  ground  of  error  is  the  refusal  of  the  Court  below  to 
sustain  the  appellant's  challenge  to  several  jurors  for  implied  bias. 
Perhaps  the  strongest  case  made  by  appellant  on  this  assignment  is 
the  one  shown  by  the  examination  of  D.  Black.  We  will  give  the 
most  material  portions  of  his  examination : 

Question.  This  spring  or  summer  did  you  read  of  the  apprehen- 
sion of  Millain  ?  Answer.  I  read  of  the  apprehension  and*impri8- 
onment ;  the  name  I  could  not  tell.     I  think  I  heard  of  it,  too. 

Q.  Did  you  read  the  newspaper  accounts  about  the  finding  the 
property  of  the  deceased — the  silk  dresses,  the  furs,  the  jewelry, 
etc.,  found  at  the  bakery  in  his  trunks  V  A.  I  could  not  say  posir 
tively  whether  I  heard  it  or  read  it.  I  either  heard  of  it  or  read 
of  it. 

Q.  Have  you  conversed  with  any  person  about  this  man  ?  A. 
No ;  I  have  heard  others  when  I  was  passing  by. 

Q.  Tou  have  heard  others  express  opinions  as  to  whether  he  was 
guilty  or  not  ?    -4.  I  have  heard  many. 

Q.  Have  you  heard  persons  express  opinions  about  it  in  whose 
judgment  you  place  confidence?  A.  I  place  confidence  in  no 
man's  judgment. 

Q.  No  confidence  in  any  man's  judgment  ?    A.  No  one. 

Q.  You  place  confidence  in  your  own  ?     A.  Sometimes. 

Q.  Did  you  read  an  account  published  in  the  newspapers  about 
this  man's  admitting  to  the  Chief  of  Police  he  was  guilty  2  A.  I 
rather  think  I  have  been  told  that  part  of  it.     I  might  have  read  it. 

Q.  Did  you  believe  it  when  you  read  it  ?  A.  I  could  not  say  I 
believed  it. 

Q.  Did  you  believe  it  this  far :  would  you  believe  it  from  now  on 
if  you  should  hear  it  disputed — would  your  belief  tend  rather  to  its 
truth  than  its  falsity  ?     A.  Yes,  that  much  it  would. 

Q.  I  ask  you  if,  from  reading  an  account  that  the  defendant  had 
confessed  his  guilt — ^if  from  reading  that  he  had  been  found  with  the 
goods  in  his  possession,  and  that  he  had  confessed  he  was  guilty — 
any  feeling  of  bias  or  prejudice  against  him  was  engendered  in  your 
mind  ?    A.  No  prejudice  in  my  mind. 
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Q.  Does  he  occupy  the  same  place  in  your  opinion  as  any  other 
man  in  the  conmiunity  ?  A.  Well,  I  would  rather  keep  him  at  a 
little  distance. 

Q.  Why  wotild  you  rather  keep  him  at  a  distance  ?  A.  Well,  it 
is  more  or  less  prejudice. 

Q.  Have  you  a  feeling  of  bias  or  prejudice  against  this  defend- 
ant arising  from  evidence  that  you  believe  1  A.  I  have  never 
formed  or  expressed  an  opinion  as  to  his  guilt  or  innocence. 

Q.  Have  you  an  impression  he  is  not  guilty?  A.  Whatever 
impression  I  have  is  against  him. 

Q.  Tou  have  an  impression  against  him?  ^.  To  a  certain 
extent. 

Q.  Would  it  require  evidence  to  remove  that  impression  ?  A. 
It  certainly  would. 

Q.  So  that  impression  is  a  belief?    A.  Yes. 

Q.  It  would  require  evidence  to  remove  it  ?    A.  Yes,  sir. 

Mr.  DeLong  challenges  the  juror  for  implied  bias. 

Mr.  Pitzer — If  you  are  asked  the  question  if  you  believe  or  have 
an  opinion  in  your  mind  whether  this  defendant  is  guilty  or  inno- 
cent, could  you  say  Yes  or  No  ?  A.  I  would  not  say  either — 
either  that  he  was  or  was  not. 

Q.  Your  mind  is  in  such  a  state  that  you  cannot  believe  he  is 
either  guilty  or  innocent  ?     A.  Exactly. 

Q.  How  often  have  you  seen  the  defendant  ?  -4.  I  never  saw 
him  before  I  saw  him  in  Court.  I  have  heard  more  in  Court  to-day 
than  I  have  heard  before. 

Q.  Did  that  create  a  bias  or  prejudice  against  him  ?  A.  Itcer- 
tmly  made  more  or  less. 

Q.  Did  you  have  any  feeling  or  prejudice  against  him  before 
that  ?  A.  Not  before  I  came  into  Court ;  not  a  particle  before  I 
came  into  Court. 

Q,  Do  you  feel  that,  laying  everythmg  else  aside,  you  could  give 
this  defendant  a  fair  and  impartial  trial  upon  the  evidence  alone  ? 
A.  I  would  just  pass  upon  it  the  same  as  I  would  anything  else, 
if  I  did  not  know  anything  about  the  case. 

Q.  You  say  you  have  no  opinion  as  to  whether  this  defendant 
killed  the  woman  or  not  t    A.  I  have  not. 
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Q    Upon  that  subject  you  have  no  opinion  ?     A,  No,  none. 

Prosecution  denies  the  challenge. 

£t/  the  Court — Does  that  opinion  you  have  relate  to  the  ques- 
tion of  the  guilt  or  innocence  of  the  defendant?  A.  Well,  what  I 
have  heard  in  Court  to-day  would  be  a  behef. 

Q.  Merely  what  you  have  heard  in  Court  to-day — does  it  arise 
firom  that  ?  A.  That  is  all ;  about  the  goods  being  seen  in  his 
possession,  that  brought  me  to  my  belief. 

Q.  Have  you  any  prejudice  against  the  defendant  by  reason  of 
this  indictment  ?     A.  Not  a  particle. 

Q.  Do  you  entertain  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant  that  would  require  evidence  to  remove,  from  what  you 
have  heard  to-day  ?    A.  Well,  it  would  take  some,  no  doubt. 

Q.  Could  you  give  this  man  a  fair  and  impartial  trial,  setting 
aside  all  you  have  heard  to-day,  and  try  him  according  to  the  law 
and  evidence?  A.  Certainly  I  could,  according  to  the  law 
and  evidence. 

jBy  the  Court. — I  think  he  is  a  competent  juror. 

The  only  ground  of  implied  bias  claimed  by  the  appellant  to  have 
been  shown  in  this  case  is  one  which  comes  under  the  eighth 
division  or  class  of  causes  which  the  statute  says  shall  be  evidence 
of  implied  bias.  This  eighth  division  reads  as  follows :  "  Having 
formed  or  expressed  an  unqualified  opinion  or  belief  that  the  pris- 
oner is  guilty  or  not  guilty  of  the  ofiense  charged." 

These  answers  are  somewhat  contradictory,  but  in  our  opinion  do 
not  show  any  disposition  to  conceal  the  opinions  or  views  of  the 
juror.  They  rather  show  that  the  juror  was  sometimes  rather 
inaccurate  in  the  use  of  the  English  language.  They  further  show 
that  from  what  the  witness  had  heard  before  he  came  into  Court  he 
had  formed  an  impression  that  the  prisoner  was  probably  guilty, 
and  that  impression  was  somewhat  strengthened  by  what  he  had 
heard  the  prisoner's  counsel  say  in  the  course  of  his  examination 
about  prisoner  having  been  found  in  possession  of  goods  of 
deceased.  And  before  that  suspicion  or  impression  could  be 
removed  he  would  have  to  hear  some  exculpatory  evidence  from  the 
other  side.  If  a  mere  suspicion  of  this  sort  were  suflScient  to 
exclude  a  juror,  we  do  not  see  how  any  juror  of  common  intelli- 
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gence  could  serve  in  any  given  case  when  the  defendant  wished  to 
exclude  him.  A  juror  being  called  up  and  informed  that  a  party 
in  Court  has  been  indicted  and  stands  charged  with  a  certain 
offense,  (if  he  has  heard  nothing  of  the  case  before)  naturally  has 
his  suspicions  aroused  that  the  party  may  be  guilty,  else  he  would 
not  likely  have  been  indicted.  If  in  addition  to  this  the  prisoner's 
counsel  asks  if  he  has  not  heard  or  read  of  certain  suspicious  cir- 
cumstances connected  with  his  client's  conduct,  this  suspicion,  how- 
ever slight  at  first,  is  thereby  naturally  increased.  Indeed,  we  can 
scarcely  conceive  of  a  case  where  an  impartial  juror  could  be  sworn 
to  try  one  charged  with  a  grave  offense  without  some  suspicion 
resting  in  his  mind  that  the  prisoner  was  guilty. 

A  mere  suspicion  is  not  enough  to  disqualify  a  juror ;  it  must  be 
a  fixed  and  positive  opinion :  in  the  words  of  the  statute  "  an 
unqualified  opinion  or  belief."  What  it  takes  to  constitute  "  an 
unqualified  opinion  or  belief,"  it  is  sometimes  very  difficult  to  deter- 
mine. Perhaps  as  good  an  exposition  of  the  technical  meaning  of 
this  phrase  is  to  be  found  in  the  opinion  of  Mr.  Justice  Baldwin  in 
the  case  of  the  People  v.  Reynolds^  16  Cal.  132,  as  could  well  be 
given.  From  that  opinion  we  quote  one  paragraph  which  expresses 
our  views  more  clearly  than  we  ourselves  could  express  them : 
"  Among  the  causes  of  implied  bias,  is  the  having  formed  or 
expressed  an  unqualified  opinion  or  belief  that  the  prisoner  is  guilty, 
or  is  not  guilty  of  the  offense  charged.  (Wood's  Dig.  296,  Sec. 
347.)  Upon  no  one  question  of  civil  or  criminal  practice  have  the 
decisions  of  Courts  been  more  inharmonious  than  upon  this  ques- 
tion of  qualification  or  disqualification  of  jurors,  arising  from  the 
formation  or  expression  of  opinion  of  the  guilt  or  innocence  of  the 
accused.  We  are  relieved  to  some  extent  of  the  task  of  determining 
the  question  upon  its  original  merits,  for  our  statute  was  designed 
to  fix  a  rule  upon  this  subject.  It  makes  the  formation  or  expres- 
sion of  an  unqualified  opinion  or  belief  a  ground  of  exception  to 
the  juror  for  implied  bias.  The  only  difficulty  is  to  fix  the  mean- 
ing of  these  terms,  'unqualified  opinion  or  belief.'  Evidently 
these  terms  were  used  to  define  the  nature  of  the  opinion  or  belief 
formed  or  expressed ;  to  distinguish  between  a  mere  hypothetical 
opinion,  or  a  mere  casual  impression,  and  a  decided  or  fixed  opinion. 
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The  language  implies  that,  to  exclude  the  juror,  he  must  have  a 
settled  conviction  of  the  guilt  or  innocence  of  the  party,  or  has 
expressed  such  a  conviction.  It  does  not  seem  to  be  indispensable, 
under  this  section,  that  the  juror  has  had  the  usual,  or  any  means, 
or  opportunities,  of  arriving  at  a  correct  or  intelligent  opinion  upon 
the  subject,  if  he  has  formed  it  or  if  he  has  expressed  it.  Minds 
are  so  differently  constituted  that  some  men  form  opinions  and  very 
obstinately  adhere  to  them  upon  slender  and  insufficient  grounds, 
while  others  are  undecided  when  sufficient  reasons  exist  for  forming 
them.  The  statute  fixes  a  standard  of  its  own  by  which  impartial- 
ity is  approximated  as  nearly  as  possible  consistently  with  the  effect- 
ive administration  of  criminal  law.  It  has  declared  a  test  of 
exclusion  for  implied  bias  to  be,  that  the  juror  has  formed  or 
expressed  '  an  unqualified  opinion.'  We  must  hold  this  rule  in  its 
simplicity,  neither  subtracting  from  it  nor  adding  anything  to  its 
requirements.  If,  for  example,  the  juror  has  read  or  heard  a  state- 
ment of  the  facts  of  a  case,  this  does  not  of  itself,  under  the  sec^ 
tion,  disqualify  him,  for  it  does  not  follow  that  he  has  either  formed 
or  expressed  '  an  unqualified  opinion.'  He  may  not  have  formed 
any  opinion  at  all,  certainly  not  an  unqualified  one.  He  may  have 
received  an  impression,  but  this  impression  is  not  enough  to  disqual- 
ify him.  A  mere  suspicion  or  inclination  of  the  mind  toward  a 
conclusion  is  not  enough ;  the  state  of  the  mind  must  be  more 
decided.  He  must  have  reached  a  conclusion  like  that  upon  which 
he  would  be  willing  to  act  in  ordinary  matters.  In  other  words,  we 
repeat,  the  effect  upon  his  mind  must  be  more  than  an  impression ; 
it  must  amount  to  a  conviction  in  order  to  exclude  him  for  implied 
bias." 

But  even  with  this  explanation,  as  clear  and  precise  as  the 
nature  of  the  subject  will  admit  of,  we  cannot  but  admit  that  many 
causes  might  arise  where  the  shades  of  opinion  would  be  so  nice 
as  to  render  it  impossible  to  arrive  at  a  satisfactory  conclu^on  as 
to  whether  the  opinion  formed  by  a  juror  was  "  an  unqualified 
opinion."  Suffice  it  to  say  we  do  not  thmk  this  juror,  or  any  of 
the  other  jurors  challenged  for  implied  bias  and  permitted  by  the 
Court  to  sit  in  the  case  notwithstanding  the  challenges,  had  formed 
"  an  unqualified  opinion  or  belief." 
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The  fourth  assignment  of  error  is,  that  the  Court  helow  erred  in 
refusing  to  grant  a  change  of  venue.  This  motion  was  founded 
on  three  affidavits,  and  the  admission  of  the  District  Attorney  of 
certain  facts.  The  substance  of  these  affidavits  was  as  follows : 
Defendant's  affidavit  showed  that  deceased  lived  in  Storey  County 
and  had  many  friends  who  are  now  zealous  to  convict  defendant. 
Some  of  them  have  stated  defendant  should  die ;  that  they  would 
hang  him  if  he  was  not  convicted.  They  have  been  active  in  pro- 
curing evidence  and  prejudicing  the  public  mind  by  spreading  false 
reports  as  to  defendant's  admissions  and  as  to  other  crimes  alleged 
to  have  been  committed  by  him ;  that  the  daily  press  has  preju- 
diced the  public  mind  by  false  reports  of  confessions  and  slander- 
ous charges  of  complicity  on  the  part  of  this  defendant  in  other 
crimes.  These  things  have,  as  deponent  is  informed,  produced  a 
feeling  of  hatred,  ill  will  and  vengeance  against  the  defendant,  ren- 
dering it  impossible  for  him  to  obtain  a  fair  trial  in  Storey  County. 

C.  E.  DeLong  shows  that  the  circumstances  of  the  offi^nse,  its 
enormity,  etc.,  have  created  great  excitement.  That  he  has  had 
good  opportunity  to  observe  the  public  feeling,  and  he  thinks,  from 
the  false  reports  of  the  newspapers  as  to  the  confessions  made  by 
defendant,  and  from  the  excitement  produced  by  the  enormity  of 
the  offisnse,  the  public  have  generally  settled  down  into  a  conviction 
of  defendant's  guilt,  not  only  of  this,  but  of  other  heinous  crimes, 
and  thinks  he  could  not  have  a  fair  trial  in  Storey  County. 

A.  Genesy,  after  showing  his  means  of  knowledge,  which  are 
considerable,  states  that  he  has  heard  an  almost  universal  expres- 
sion of  opinion  in  the  community  of  Storey  County  that  defendant 
was  guilty,  and  thinks  he  cannot  have  a  fair  trial  in  that  county. 

Besides  these  affidavits,  the  District  Attorney  admitted  the  fol- 
lowing facts,  to  be  acted  upon  by  the  Court  as  if  proved  by  proper 
affidavit :  «  That  the  Gold  Hill '  News,'  the  Virginia  '  Daily  Tres- 
pass,' and  the  '  Daily  Territorial  Enterprise,'  were  three  newspa- 
pers, printed  and  published  daily  in  Storey  County,  Nevada,  and 
of  general  and  universal  circulation  in  said  county  ;  that  in  each  of 
said  papers  had  been  heretofore  printed  and  published  full  and 
particular  details  of  the  murder  of  Julia  Bulette ;  also  of  the  arrest 
of  defendant,  charged  with  the  commission  of  said  murder ;  also 
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full  reports  of  the  finding  of  the  goods  of  deceased  in  the  posses- 
sion of  this  defendant,  and  the  recognition  of  defendant,  when  in 
custody,  by  several  citizens,  as  being  the  person  who  had  at  various 
times  offered  to  sell  to  said  persons  articles  of  clothing  and  jewelry 
recognized  as  being  property  of  deceased.  Also,  in  said  papers, 
the  statements  had  been  printed  and  published  that  the  defendant, 
after  his  arrest,  and  when  confronted  with  the  goods  of  deceased, 
had  voluntarily  admitted  to  one  Edwards,  Chief  of  Police,  that  he 
was  guilty  of  said  crime  of  murder.  Also  a  statement  of  the  evi- 
dence adduced  on  the  examination  of  defendant  had  been  by  said 
papers  published  and  circulated  generally  throughout  the  county  of 
Storey,  and  read  by  the  citizens  thereof." 

The  Court,  on  this  showing,  overruled  the  motion  of  defendant, 
for  the  time  being,  but  made  the  following  remarks : 

"  When  overruling  said  motion  the  Court  informed  counsel,  that 
having  a  large  number  of  jurors  in  attendance,  he  would  first 
attempt  to  empannel  a  jury  ;  and  if  from  examination  of  jurors  he 
found  that  such  a  bias  existed  against  defendant  as  to  render  it 
quite  difficult  to  obtain  a  jury,  that  he  would  then  allow  counsel  to 
renew  his  motion  and  then  would  grant  it." 

The  Court  finally  proceeded  to  trial  without  a  change  of  venue, 
and  we  are  to  presume  that  it  was  satisfied,  from  an  examination  of 
the  jurors  in  attendance,  that  a  fair  and  impartial  trial  could  be  had 
in  Storey  County. 

There  are  few  cases  that  present  themselves  to  Appellate  Courts 
where  it  is  more  difficult  to  determine  upon  any  settled  principles 
or  rule  of  action,  than  in  these  cases  relating  to  a  change  of  venue. 
By  all  it  is  admitted  that  there  is  a  broad  discretionary  power 
allowed  the  Court  of  original  jurisdiction.  But  whilst  that  Court 
has  such  discretion,  it  is  still  a  judicial  and  not  an  arbitrary  dis- 
cretion. If  that  discretion  is  used  in  an  arbitrary  and  oppressive 
manner,  an  Appellate  Court  is  bound  to  correct  the  error.  But  to 
distinguish  between  what  is  and  what  is  not  an  abuse  of  that  dis- 
cretion, is  often  a  very  nice  and  difficult  question.  There  are  two 
circumstances,  the  existence  of  either  of  which  should  entitle  the 
defendant  to  a  change  of  venue. 
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The  one  is  the  impossibility  of  obtaining  an  impartial  jury.  The 
other  is  such  a  state  of  public  excitement  against  the  defendant,  that 
even  an  impartial  jury  would  be  likely  to  be  intimidated  and  over- 
awed by  public  demonstrations  against  the  accused.  There  is  little  in 
affidavits,  or  admissions  of  District  Attorney,  tending  to  show  such 
a  state  of  feeling  in  the  public  mind  as  was  calculated  to  intimidate 
the  jury.  It  is  true,  some  friends  of  the  deceased  had  made  threats 
of  violence  against  the  prisoner,  but  there  is  nothing  to  show  such 
friends  were  either  sufficient  in  number  or  influence  to  seriously 
affect  the  great  body  of  the  people.  Indeed,  if  we  can  allow  that 
the  Judge  below  was  acquainted  with  the  fact,  and  authorized  to  act 
on  the  knowledge  of  a  fact  made  sufficiently  apparent  by  the  record, 
that  the  murdered  woman  was  a  cyprian,  it  should  justly  have 
tended  greatly  to  convince  him  that  her  friends  were  not  of  a  class 
to  exercise  any  great  power  in  forming  public  sentiment.  If  there 
was  any  great  excitement,  it  must  have  arisen  from  the  atrocity  of 
the  crime  rather  than  any  influence  exercised  by  friends  of  the 
deceased. 

The  showing  of  the  defendant  established  satisfactorily  that  the 
circumstances  of  the  murder  were  widely  discussed ;  that  a  great 
deal  of  testimony  and  many  reports  about  other  supposed  circum- 
stances, tending  to  criminate  defendant,  were  printed,  published, 
and  generally  read  throughout  Storey  County.  This  tended  to 
show  that  it  might  be  difficult  to  obtain  a  fair  and  impartial  jury  in 
that  county.  But  it  did  not  show  conclusively  that  it  would  be  so. 
We  think  the  Court  below  took  the  prudent  plan  of  ascertaining 
that  fact.  That  is,  by  examining  the  jurors  who  were  in  attend- 
ance on  the  Court.  The  Court  seems  to  have  hesitated,  on  the 
production  of  the  affidavits,  etc.,  and  to  have  acted  prudently  and 
with  due  regard  to  defendant's  rights.  The  motion  for  change  of 
venue  was  only  finally  refused  after  the  Judge  had  satisfied  himself 
by  examination  that  an  impartial  jury  could  be  obtained.  We  can- 
not say  that  he  abused  his  discretion  Qr  acted  unwisely  in  coming 
to  this  conclusion.  If  we  examine  the  authorities  on  this  subject, 
we  find  little  that  is  satisfactory  or  conclusive.  So  far  as  we 
have  examined  them,  some  cases  seem  to  sustain  the  views  above 
expressed,  and  none  of  them  are  clearly  in  opposition  thereto.    In 
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the  case  of  the  State  of  California  v.  W.  B.  Lee^  5  CaJ.  353,  the 
Court  reversed  a  judgment  against  the  defendant  because  the  Court 
below  had  refused  him  a  change  of  venue  upon  a  motion  sustained 
only  by  his  own  affidavit,  expressing  the  defendant's  opinion  that  he 
could  not  have  a  fair  and  impartial  trial,  and  showing  that  over  one 
hundred  citizens  of  the  county  had  united  in  employing  counsel  to 
prosecute. 

On  the  other  hand,  in  the  case  of  the  People  of  the  State  of 
California  v.  John  Mahoney^  18  Cal.  180,  the  prisoner  showed 
by  his  affidavit  (uncontradicted)  that  a  few  years  before  that  time 
he  had  been  arrested  by  an  armed  body  of  citizens  unlawfully 
organized  into  what  was  called  a  Vigilance  Committee,  and  placed 
on  board  a  vessel  to  be  transported  beyond  the  State  of  California ; 
that  on  making  his  escape  and  returning  to  San  Francisco  he  was 
again  arrested,  and  after  being  kept  in  confinement  for  some  time, 
he  had  a  sentence  read  to  him  by  one  of  the  members  of  that  com- 
mittee (in  effect)  of  perpetual  banishment  from  the  State  of  Cali- 
fomia,  and  threatening  him  with  death  if  he  ever  returned.  Under 
this  sentence  he  was  sent  on  board  of  a  vessel  in  irons  and  thus 
transported  beyond  the  limits  of  the  United  States.  He  showed 
this  organization,  thus  dealing  out  punishment  in  violation  of  law, 
consisted  of  about  sue  thousand  citizens  of  San  Francisco  county ; 
that  among  the  number  of  that  organization  was  the  Judge  then 
presiding  in  the  Court  where  he  was  tried.  He  showed  that  besides 
these  six  thousand  enrolled  Vigilance  Committee  men  (most  of 
whom  were  qualified  to  act  as  jurors)  many  other  persons  sympa- 
thized with  and  encouraged  the  organization.  He  pointed  out  the 
great  prejudice  which  was  excited  against  himself  because  of  this 
proceeding  against  him  by  the  Vigilance  Committee.  Yet  the 
Court  below  refuseihim  a  change  of  venue,  and  the  Appellate  Court 
refused  to  interfere  with  the  judgment,  holding  in  effect  that  they 
saw  no  abuse  of  discretion  in  the  Court  below. 

In  the  case  of  The  People  v.  Webh,  1  Hill,  New  York,  the 
Court  before  which  the  trial  was  pending  in  an  indictment  for 
libel,  changed  the  venue  upon  a  showing  that  the  defendant  had 
taken  great  pains  to  prejudice  the  mind  of  the  public  against  the 
prosecutor ;  tiiat  inflammatory  articles  had  been  sent  by  defendant, 
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or  through  his  influence  or  procurement,  not  only  to  others  but  to 
three-fourths  of  the  jurors  actually  summoned  to  the  term  of  the 
Court  at  which  the  case  was  expected  to  be  tried.  The  Court  here 
seemed  to  have  been  influenced  by  the  feeling  that  defendant's  con- 
duct in  thus  attempting  to  tamper  with  the  prejudices  and  feelings 
of  jurors  was  wholly  unjustifiable,  and  therefore  yielded  the  more 
readily  to  the  solicitations  of  the  prosecutor  for  a  change  of  venue. 
Perhaps,  had  these  publications  been  sent  to  jurors  by  others  not 
connected  with  or  influenced  by  defendant,  they  might  not  so  readily 
have  assented.  Here  too  the  change  of  venue  was  granted  before 
trial.  It  by  no  means  follows  that  if  it  had  been  refused  and  the 
trial  had  resulted  adversely  to  the  party  asking  for  the  change,  the 
Court  would,  on  review  of  such  case,  have  reversed  the  judgment. 
We  have  exammed  many  other  cases,  but  none  of  them,  we  believe, 
are  more  favorable  to  the  views  of  appellant  than  two  of  those  we 
have  noticed,  neither  of  which  seems  to  be  at  war  with  the  views  we 
have  expressed. 

The  next  point  made  by  appellant  is,  that  the  Court  erred  in 
refusing  to  sustain  the  demurrer  to  the  indictment. 

The  body  of  the  indictment  (excluding  title  of  Court,  caption, 
etc.)  is  in  the  following  form :  "  John  Millain,  above  named,  is 
accused  by  the  grand  jury  of  the  County  of  Storey,  by  this  indict- 
ment, of  the  crime  of  murder,  committed  as  follows,  to  wit :  *  That 
said  John  Millain,  of  Storey  County,  State  of  Nevada,  on  the 
twentieth  day  of  January,  a.d.  1867,  or  thereabouts,  at  Virginia 
City,  Storey  County,  State  of  Nevada,  without  authority  of  law 
and  with  malice  aforethought,  killed  Julia  Bulette  by  strikmg  her 
on  the  head  with  a  stick  of  wood,  and  by  choking  and  strangling 
the  said  Julia  Bulette  vrith  the  hands  of  him,  the  said  John  Millain; 
whereof  and  by  means  of  the  blows,  choking  and  strangling  afore- 
said, the  said  Julia  Bulette  then  and  there  died.' 

^^  All  of  which  is  contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the. 
State  of  Nevada.'' 

This,  as  a  common  law  indictment,  is  obviously  defective  in  sev- 
eral particulars.  It  fails  to  charge  that  the  alleged  killing  was 
felonious.    It  fails  to  charge  that  the  defendant  did  murder  Julia 
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Bulette.  It  fails  to  charge  the  felonious,  willful,  and  malicious 
assault  which  usually  precedes  the  charge  of  killing  and  murdering 
in  a  common  law  indictment. 

Indeed  its  defects  as  a  common  law  indictment  are  so  numerous, 
it  may  be  said  to  contain  scarcely  anything  that  a  common  law 
indictment  should  contain.  But  there  was  no  attempt  to  make  this 
a  common  law  indictment.  It  was  simply  an  attempt  to  follow  a 
form  prescribed  by  the  statute.  There  are,  indeed,  but  two  ques- 
tions for  us  to  consider  in  connection  with  this  indictment.  First, 
does  it  conform  substantially  to  our  statutory  form ;  and  second, 
had  the  Legislature  power  to  dispense  with  the  formaUty  of  the 
common  law  indictment  ?  Our  Criminal  Practice  Act,  as  at  present 
amended,  contains  the  following  sections : 

^'  Section  235.  It  [meaning  indictment]  may  be  substantially  in 
the  following  form : 

"  State  of  Nevada,  County  of .     The  State  of  Nevada, 

plaintiff,  against  A  B,  defendant,  [or  John  Doe,  whose  real  name 
is  unknown,  defendant] .   A  B  above  named  is  accused  by  the  grand 

jury  of  the  County  of of  a  felony,  [or  if  of  the  crime  of 

murder,  etc.]  committed  as  follows : 

"  The  said  A  B,  on  the day  of ,  a.d.  18 — ,  or 

thereabouts,  without  authority  of  law,  aind  with  malice  aforethought, 
killed  Richard  Roe  by  shooting  him  with  a  pistol  (or  with  a  gun  or 
other  weapon,  according  to  the  facts)." 

"  Section  236.  The  indictment  must  be  direct,  and  contam  as  it 
regards :  first,  the  party  charged ;  second,  the  offense  charged ; 
third,  the  particular  facta  of  the  offense  charged — so  far  as  neces- 
sary to  constitute  a  complete  offense — ^but  the  evidence  tending  to 
prove  the  charge  need  not  be  stated.  It  shall  not  be  necessary  to 
set  forth  in  the  indictment  the  character  of  the  weapon  used,  nor 
that  any  weapon  was  used  in  the  commission  of  the  offense,  unless 
the  using  of  such  weapon  is  a  necessary  ingredient  in  the  commis- 
sion of  the  offense." 

"  Section  244.  No  indictment  shall  be  deemed  insufficient,  nor 
shall  the  trial,  judgment,  or  other  proceeding  thereon,  be  afiected 
by  reason  of  any  defect  or  imperfection  in  matters  of  form  which 
shall  not  tend  to  the  prejudice  of  the  defendant." 
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This  iDdictment  certainly  contains  all  that  the  statutory  form 
requires,  and  indeed  more  than  that  form  requires.  The  form  omits 
(this  was  undoubtedly  an  oversight  of  the  draftsman)  to  show  the 
place  of  killing.  This  indictment  contains  it.  The  form  ends  with 
describing  the  means  used  to  produce  death.  This  form  charges 
that  death  was  the  result  of  the  use  of  this  means.  Then  in  two 
respects  it  is  a  much  better  indictment  than  the  statutory  form 
requires.  The  section  following  that  in  which  the  form  is  given, 
requires  the  indictment  to  show  by  positive  averment  the  following 
things :  First,  who  is  the  party  charged  ?  Here  John  Millain  is 
the  party  charged  in  direct  and  positive  language.  Second,  the 
offense  with  which  the  party  is  charged.  Here  the  offense  is  dis- 
tinctly charged  to  be  murder.  Now  as  murder  is  an  offense  clearly 
defined  in  the  statute,  it  cannot  be  questioned  that  the  offense  is 
clearly  charged.  The  only  other  requirement  of  this  section  is : 
that  "  the  particular  facts  of  the  offense  charged,  so  far  as  neces- 
sary to  constitute  a  complete  offense,"  be  contained  in  the  indict- 
ment. This  latter  clause  might  admit  of  interpretations  widely 
variant.  A  stickler  for  old  common  law  forms  might  well  say : 
"  The  particular  facts  of  the  offense  charged  could  only  be  shown 
by  stating  them  with  all  the  particularity  required  in  a  common  law 
indictment."  One  more  imbued  with  the  spirit  of  modern  innovation 
mi^t  well  say  that  an  indictment  in  this  form  was  sufficient  to 
comply  with  this  requirement : 

"  United  States  op  America,    j 
State  of  Nevada,  County  of  Storey.  \  I™ic™ent. 

In  the  District  Court  of  the  First  Judicial  District. 

At  a  term  begun  and  holden  at  the  Court  House  in  Storey 
County,  on  the  first  Monday  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven,  and  continuing  in  session 
at  the  time  of  finding  this  indictment.  Present — Hon.  Richard 
Rising,  presiding  Judge.  The  State  of  Nevada^  Plaintiff,  v,  John 
MiUain^  defendant. 

"  Defendant,  John  Millain  above  named,  is  accused  by  the  grand 
jury  of  Storey  County  of  the  crime  of  murder,  committed  as  fol- 
lows: 

"  The  said  John  Millam,  on  the  twentieth  day  of  January,  1867, 
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murdered  Julia  Bulette  of  the  City  of  Virginia,  in  Storey  County, 
in  the  State  of  Nevada,  hy  striking  her  with  a  sUck  and  choking 
her  with  his  hands." 

If  the  language  above  used  means  anything,  it  means:  first, 
that  John  Millain  is  a  reasonable  human  being,  for  only  such 
reasonable  human  beings  can  commit  murder ;  second,  that  Julia 
Bulette  was  a  human  being,  for  human  beings  only  can  be  mur- 
dered under  all  definitions  of  that  word;  third,  Millain  must 
(the  indictment  being  true)  have  killed  Bulette — there  can  be 
no  murder  without  killing ;  fourth,  the  killing  must  have  been 
unlawful ;  for  lawful  killing  is  not  murder ;  fifth,  it  must  have 
been  felonious,  for  no  killing  is  muMer  or  manslaughter  unless  it 
be  done  feloniously;  sixth,  it  must  have  been  done  with  malice 
aforethought,  for  this  is  an  ingredient  in  all  murder.  The  time  and 
place  are  also  stated,  and  the  intruments  or  means  used  to  produce 
death. 

What  other  facts  need  be  alleged  or  proved  to  show  the  commis- 
sion of  the  ofiense  charged  ?  Now,  whilst  we  would  not  be  consid- 
ered as  sanctioning  such  a  form  as  we  have  given  above,  we  have  no 
hesitation  in  saying  that,  if  the  Legislature  had  prescribed  such  a 
form  in  Section  236,  we  would  have  been  perfectly  justifiable  in 
holding  that  there  was  no  discrepancy  between  that  and  Section 
236.  The  Le^slature  has  prescribed  a  form,  and  this  indictment 
has  followed  that  form  in  all  its  parts,  only  making  two  additions  to 
the  prescribed  form,  both  of  which  tend  to  make  the  indictment 
more  perfect.  They  certainly  do  not  detract  anything  from  its  cer- 
tainty and  precision.  We  think  this  indictment  complies  with  all 
the  requirements  of  the  statute. 

In  regard  to  the  power  of  the  Legislature  to  make  such  an 
indictment  sufficient,  we  can  see  no  constitutional  objection.  The 
power  of  State  Legislatures  to  prescribe  the  method  of  proceedings 
in  civil  and  criminal  Courts,  is  universally  conceded.  The  Consti- 
tution of  the  United  States,  and  also  of  our  own  State,  contains  a 
clause  to  this  efiect :  ^'  No  person  shall  be  held  to  answer  for  a 
capital,  or  otherwise  infamous  crime,  unless  on  presentment  or 
indictment  of  a  grand  jury."  This  clause  of  the  Constitution 
would  not  prevent  the  Legislature  from  authorizing  the  trial  of 
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criminals  upon  the  mere  presentation  of  a  grand  jury.  A  present- 
ment at  common  law  was  a  mere  informal  statement  of  a  grand  jury 
(not  prepared  by  the  law  officer  of  the  Court)  calling  attention  to 
the  existence  of  some  violation  of  law  which  the  jury  might  think 
needed  correction.  An  indictment  is  defined  to  be  a  "written 
accusation  of  one  or  more  persons,  of  a  crime  or  misdemeanor,  pre- 
sented to,  and  preferred  upon  oath  or  affirmation  by  a  grand  jury 
legally  convoked."  Now  as  the  Constitution  only  requires  present- 
ment or  indictment  before  trial  for  a  capital  offense,  it  did  not  intend 
tiiereby  to  prevent  the  Legislature  from  prescribing  how  the  grand 
jury  should  form  their  indictments,  but  simply  that  such  a  body 
should  in  some  form  express  tKeir  approbation  of  the  prosecution, 
before  a  party  could  be  put  on  his  final  trial  for  a  capital  or  other 
infamous  offense. 

The  next  point,  and  perhaps  the  most  important  one  made  by  appel- 
lant, is  this:  that  the  Court  below  should  have  arrested  the  judgment, 
because  the  indictment  was  not  an  indictment  for  murder  in  the  first 
degree,  and  therefore  did  not  sustain  the  verdict  of  the  jury.  This 
brings  up  the  question,  whether  murder  in  the  first  degree  and  mur- 
der in  the  second  degree  are  two  distinct  offenses,  requiring  separate 
and  distinct  indictments,  or  whether  they  are  both  but  one  offense, 
requiring  a  single  form  of  indictment  ?  The  appellant  contends 
that  they  are  two  separate  offenses.  That  murder  in  the  first 
degree  contains  certain  elements  of  crime  which  do  not  necessarily 
enter  into  the  simple  crime  of  murder,  and  that  therefore  no  man 
can  be  convicted  of  the  crime  of  murder  in  the  first  degree,  unless 
those  special  circumstances  of  atrocity  which  raise  it  from  the 
grade  of  ordinary  murder  be  specially  stated  in  the  indictment. 
That  murder  in  the  first  degree  is  just  as  distinct  from  ordinary 
murder  as  murder  is  from  manslaughter.  In  support  of  this  posi- 
tion, we  are  referred  to  the  work  of  Bishop  on  Criminal  Procedure, 
Vol.  n,  Section  662,  et  sequitur.  The  reason  of  Mr.  Bishop  in 
&vor  of  the  proposition  that  murder  in  the  first  degree  and  simple 
murder  (murder  in  the  second  degree)  as  defined  in  a  statute 
almost  identical  with  ours,  is  conclusive  and  unanswerable.  But 
whilst  Mr.  Bishop  has  labored  with  zeal  and  ingenuity  to  show  the 
distinct  nature  of  the  two  offenses — ^whUdt  he  has  not  hesitated  to  cen- 
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sure  Legislatures  for  sanctioning  the  practice  of  allowing  criminals 
to  be  con\icted  of  an  offense  for  which  they  were  not  technically 
indicted — whilst  he  has  censured  Courts  for  so  construing  statutes 
as  to  allow  such  a  practice,  when  the  language  of  the  statute  might 
fidrly  (in  his  opinion)  admit  of  another  and  more  reasonable  con- 
struction, he  has  not  hesitated  to  admit  that  where  the  statute  of  a 
State  provides  for  but  one  form  of  indictment  for  both  grades  of 
murder,  the  Courts  have  nothing  to  do  but  to  act  on  the  law  as  they 
find  it,  unless  indeed  the  Constitution  of  the  State  shall  be  opposed 
to  the  law.  He  seems  further,  rather  reluctantly,  to  admit  that 
under  statutes  in  the,  same  form  substantially  as  ours,  the  various 
State  Courts  where  such  a  statute  etist  have  almost  uniformly  held 
that  the  ordinary  form  of  indictment  for  simple  murder  was  sufli- 
cient  to  support  a  conviction  for  murder  in  the  first  degree.  We 
copy  from  Mr.  Bishop's  work  three  sections,  which  clearly  show  his 
views  as  to  what  has  been  held  under  a  statute  like  ours.  In  a 
note  to  Section  565,  he  refers  to  numerous  decisions  sustaining  the 
sufficiency  of  the  ordinary  form  of  indictment  for  murder  to  sus- 
tain a  verdict  for  murder  in  the  first  degree : 

"  Sec.  562.  In  the  work  on  criminal  law,  the  statutes  relating 
to  this  subject,  with  their  interpretations,  will,  as  far  as  their  pre- 
sentation is  necessary,  appear — except  as  to  the  provisions  which 
concern  the  procedure.  Let  us  here,  however,  repeat  the  parent 
statute,  bemg  the  Pennsylvania  one  of  1791.  It  is,  with  the 
exception  of  the  part  which  relates  to  the  procedure,  as  follows : 
*  Whereas,  the  several  offenses  which  are  included  under  the  gen 
eral  denomination  of  murder  differ  so  greatly  from  each  other  in  the 
degree  of  their  atrociousness  that  it  is  unjust  to  involve  them  in 
the  same  punishment,  etc. ;  all  murders  which  shall  be  perpetrated 
by  means  of  poison,  or  lying  in  wait,  or  by  any  other  kind  of  willful, 
deliberate  or  premeditated  killing ;  or  which  shall  be  committed  in 
the  perpetration  or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
or  burglary,  shall  be  deemed  murder  of  the  first  degree ;  and  all 
other  kinds  of  murder  shall  be  deemed  murder  in  the  second 
degree." 

"  Sec.  563.  Here  is  a  statute  dividing  murder  into  two  degrees, 
precisely  as  felonious  homicide  was  by  Stat.  23,  Hen.  VIII,  Chap. 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  441 

The  State  of  Nevada  c,  Millain. 

1,  Sec.  3,  divided  into  the  two  degrees  which  were  afterward 
termed  murder  and  manslaughter.  And  if  any  one  wishes  to  see 
how  the  procedure  should  be,  particularly  as  concerns  the  form  of 
the  indictment,  if  the  statute  ended  here,  he  has  only  to  reperuse 
the  discussions  under  our  last  sub-title  for  a  complete  judicial  expo- 
sition of  the  matter.  But  the  statute  did  not  so  end.  It  continued, 
in  the  same  section,  to  provide  as  follows :  '  And  the  jury  before 
whom  any  person  indicted  for  murder  shall  be  tried  shall,  if  they 
find  such  person  guilty  thereof,  ascertain  in  their  verdict  whether  it 
be  murder  of  the  first  or  second  degree  ;  but  if  such  person  shall 
be  convicted  by  confession,  the  Court  shall  proceed,  by  examination 
of  witnesses,  to  determine  the  degree  of  the  crime,  and  to  ^ve  sen- 
tence accordingly.' 

Sec.  665.  "  It  is  never  well  for  legislation  to  make  exceptional 
provisions  respecting  the  procedure  in  particular  cases.  StDl,  as 
legislators  will  sometimes  do  such  things,  the  Courts  must  deal  with 
them  as  best  they  can.  And  the  course  of  decision  in  our  tribunals 
.  has  been  that,  if  the  indictment  is  drawn  after  any  form  which 
would  be  good  at  the  common  law  as  an  indictment  for  a  common 
law  murder,  the  jury  may,  by  force  of  the  above  statutory  pro- 
visions regulating  the  procedure,  take  into  their  consideration 
evidence  of  those  facts  not  alleged,  which,  added  to  the  facts 
alleged,  constitute  murder  in  the  first  degree,  as  distingmshed  from 
murder  in  the  second  degree.  In  other  words,  the  indictment  need 
not  set  out  the  aggravating  circumstances  which  swell  the  crime  to 
murder  in  the  first  degree,  as  the  indictment  for  the  first  degree  of 
felonious  homicide  called  murder  is  required  to  do  with  respect  to 
those  which  thus  swell  the  ofiense  from  the  second  degree,  called 
manslaughter,  to  murder.  This  comes,  as  just  said,  from  those 
statutory  provisions  which  regulate  the  procedure." 

Whilst  our  statute  distinguishing  between  murder  of  the  first  and 

second  degree  does  not  contain  the  preamble  as  quoted  by  Mr. 

Bishop  fix)m  the  Pennsylvania  statute,  in  other  respects  it  is  almost 

an  exact  copy  from  the  Pennsylvania  Act.     There  are  one  or  two 

slight  verbal  discrepancies,  but  there  is  nothing  which  would  call 

for  a  different  rule  of  action  in  regard  to  indictments  under  the  two 

Acts. 
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We  are  satisfied  from  the  language  of  the  statute  that  it  was  not 
the  intention  of  the  Legislature,  in  making  the  distinction  in  the 
two  classes  of  murder,  to  require  a  distinct  indictment  for  each ; 
and  as  it  had  been  almost  the  uniform  practice  under  similar  Acts 
in  other  States  to  hold  that  an  ordinary  indictment  for  murder  was 
sufficient  to  sustain  an  indictment  for  the  higher  crime  of  murder  in 
the  first  degree,  we  must  hold  that  the  Legislature,  in  adopting  the 
statute,  also  adopted  the  interpretation  heretofore  put  on  it. 

Holding,  then,  that  the  indictment  in  this  case  is  a  good  indict- 
ment for  murder  under  the  form  prescribed  by  the  Legislature, 
and  that  any  indictment  which  is  sufficient  as  a  simple  indict- 
ment for  murder  is  sufficient  to  sustain  a  verdict  for  the  higher 
crime  of  murder  in  the  first  degree,  the  only  remaining  inquiry 
to  be  made  is :  has  the  Legislature  the  power  to  require  a  jury, 
under  an  indictment  for  murder,  to  determine  whether  the  prisoner 
has  been  guilty  of  murder  only,  or  of  the  higher  crime  of  murder 
in  the  first  degree. 

If  we  were  called  upon  to  determine  whether  it  would  be  proper 
for  the  Legislature  to  exercise  such  a  power,  probably,  as  lawyers 
accustomed  to  all  the  formalities  of  the  common  law,  we  might 
answer  in  the  negative.  But  propriety  is  one  thing — power  is 
another.  The  Legislature  has  absolute  power  over  the  subject  of 
criminal  practice,  in  most  respeects.  It  cannot  deprive  a  party  of 
the  right  to  trial  by  jury,  of  the  right  of  appeal,  the  right  to  be 
defended  by  counsel,  the  right  of  compulsory  process  for  his  wit- 
nesses, and  perhaps  some  other  rights  which  are  especially  provided 
for  either  in  the  State  or  United  States  Constitution.  He  cannot 
even  be  put  on  trial  for  an  oflFense  punishable  with  death,  or  for 
other  infamous  crime,  without  an  indictment  or  presentment  by  a 
grand  jury.  But  the  form  of  that  indictment  or  presentment, 
according  to  our  views,  is  entirely  within  the  control  of  the  legisla- 
tive department.  Our  Statute  (Sec.  412  of  the  Criminal  Practice 
Act)  declares :  "  In  all  cases  the  defendant  may  be  found  guilty  of 
any  offense,  the  commission  of  which  is  necessarily  included  in  that 
with  which  he  is  charged  in  the  indictment,  or  may  be  found  guilty 
of  an  attempt  to  commit  the  oflFense  charged." 

So  the  Legislature  might,  in  our  opinion,  declare  that  when  a 
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person  is  indicted  for  manslaughter  only,  he  may  be  found  guilty  by 
the  jury  of  either  manslaughter,  murder  in  the  second  degree,  mur- 
der in  the  first  degree,  or  be  acquitted,  as  all  the  facts  proved, 
taken  in  connection  with  the  law  of  the  land,  shall  appear  just  and 
proper.  Indeed,  if  no  distinction  is  to  be  made  between  murder  in 
the  first  degree,  which  is  punishable  with  death,  and  murder  in  the 
second  degree,  which  is  only  punishable  with  imprisonment,  it  would 
seem  but  reasonable  that  all  distinction  as  to  the  form  of  indictment 
between  simple  murder  and  manslaughter  should  be  abolished,  for 
each  of  these  crimes  is  punishable  by  imprisonment  only,  and 
they  both  may  be  for  the  same  term,  to  wit :  ten  years — the  only 
difference  being  that  ten  years  is  the  shortest  period  in  murder  and 
the  longest  in  manslaughter.  If  indictments  in  these  cases  are  to 
be  governed  by  any  philosophical  rule,  they  should  clearly  desig- 
nate the  grade  of  the  offense  with  which  the  prisoner  is  charged, 
clearly  distinguishing  the  offense  charged  'from  the  next  lower 
grade ;  or  else  there  should  be  but  one  form  of  indictment  for  all 
unlawful  homicide,  leaving  the  jury  to  determine,  from  facts  proved 
on  trial,  the  grade  of  the  offense.  It  is,  however,  our  business  to 
administer  the  law  as  we  find  it,  and  not  make  law. 

The  argument  of  Mr.  Bishop  against  the  power  of  the  Legisla- 
ture to  dispense"  with  the  finding  of  an  indictment  for  murder  in  the 
first  degree,  specifically  pointing  out  those  circumstances  of  delib- 
eration or  atrocity  which  raise  it  from  the  degi*ee  of  simple  murder 
to  the  higher  crime,  are  principally  based  upon  the  following  clause 
of  the  Constitution  of  Massachusetts :  "  No  person  shall  be  held  to 
answer  for  any  crime  or  offense  until  the  same  is  fully  and  plainly, 
substantially  and  formally  described  to  him." 

It  is  sufiicient  to  say,  in  answer  to  his  arguments,  so  far  as  they 
are  sought  by  appellant  to  be  applied  to  this  case,  that  we  have 
nothing  in  our  Constitution  at  all  similar  to  this. 

Appellant  contends  that  there  is  not  sufiicient  evidence  to  sustain 
the  verdict ;  that  the  whole  amount  of  proof  is  that  defendant  was 
found  in  possession  of  some  of  the  property  of  deceased.  We  view 
the  proof  in  a  different  light.  He  was  found  in  the  possession  of  a 
large  amount  of  the  property  of  the  deceased,  and  of  that  property 
which  she  had  only  a  few  hours  before  her  death ;  not  only  in  pos- 
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session  of  an  amount  of  her  property,  which  he  could  not  well  have 
obtained  honestly,  but  he  is  shown  to  have  made  false  statements  in 
regard  to  it. 

At  least,  if  the  statements  were  true,  he  could  easily  have  proved 
some  of  them  to  be  so,  which  he  neither  did,  nor  attempted  to  do. 
He  made  statements  in  regard  to  the  dresses  and  jewelry  having 
belonged  to  his  wife,  who  he  said  was  dead.  Yet  on  the  trial  he 
made  no  attempt  to  show  he  ever  had  a  wife,  nor  any  attempt  to  find 
the  woman  who  had  (according  to  his  story)  sent  a  dress  pattern  by 
him  for  sale.  When  he  sold  the  diamonds,  instead  of  selling  them 
in  their  settings,  he  took  them  out  of  the  gold  setting  and  sold 
them  separately.     This  was  not  the  conduct  of  an  innocent  man. 

The  possession  of  property  recently  stolen,  or  taken  from  the 
owner  by  the  perpetration  of  other  felony,  such  as  burglary  or  rob- 
bery, etc.,  is  at  least  some  evidence  against  the  person  having 
possession  of  the  same  that  he  is  the  felon.  If  the  property  is  such 
in  character  or  quantity  as  would  not  be  likely  to  come  honestly 
into  the  hands  of  the  person  with  whom  it  may  be  found,  as  ladies' 
dresses,  jewelry,  etc.,  in  the  hands  of  a  single  man  not  engaged  in 
trade  or  pawnbrokerage  business,  this  would  greatly  strengthen  the 
evidence.  If  such  articles  were  found  in  large  quantity,  beyond 
the  apparent  means  of  the  party  to  acquire  honestly,  this  would  still 
further  increase  the  strength  of  the  evidence.  If  the  party  should, 
in  addition  to  all  these  things,  tell  lies  about  the  property,  and 
attempt  to  dispose  of  it  under  false  pretenses  and  representations, 
the  evidence  would  become  conclusive  beyond  all  reasonable  doubt. 
In  this  case  the  evidence  seems  satisfactory  that  the  defendant  was 
guilty  of  the  oflFense  charged. 

The  only  remaining  question  to  be  discussed  is,  did  the  Court  err 
either  in  giving  its  instructions  or  in  withholding  those  asked  by  the 
defendant.  The  first  portion  of  the  charge  to  which  exception  is 
taken  is,  that  the  Court  charges  the  jury  that  they  must  find  the 
prisoner  guilty  of  murder  in  the  first  degree,  murder  in  the  second 
degree,  or  not  guilty  ;  thus  taking  from  them  the  right  to  find  the 
prisoner  guilty  of  manslaughter. 

The  evidence  here  shows,  if  it  shows  anything,  that  deceased  was 
killed  at  a  late  hour  of  the  night  or  in  the  morning  in  her  bed,  and 
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that  after  the  killing,  the  house  was  robbed.  There  is  no  testimony 
attempted  to  be  introduced  by  defendant  showing  or  attempting  to 
show  the  killing  might  have  been  done  in  a  quarrel  or  fight.  The 
law  presumes  that  every  unlawful  voluntary  killing  is  murder. 

In  the  absence  then  of  any  explanatory  evidence,  the  defendant 
was  guilty  in  the  eye  of  the  law  of  murder,  or  nothing.  It  was 
therefore  proper  to  give  the  charge  as  above  stated.  If  it  was 
proper  under  such  a  state  of  facts  to  charge  the  jury  they  might  in 
their  discretion  find  the  prisoner  guilty  of  manslaughter,  it  was 
equally  proper  to  charge  they  might  find  him  guilty  of  an  assault  to 
commit  murder,  or  even  guilty  of  a  simple  assault,  for  both  of  these 
are  crimes  of  which  a  party  under  our  statute  may  be  convicted  upon 
an  indictment  for  murder.  Yet  in  a  case  where  a  party  was  beyond 
all  question  slain  and  another  party  indicted  for  the  murder,  it  would 
seem  ridiculous  to  charge  the  jury  that  they  might  find  the  defend- 
ant guilty  of  a  simple  assault. 

Appellant  quotes  the  following  language  from  the  Judge's  charge, 
and  complains  that  it  is  erroneous : 

"  K  you  believe  from  the  evidence  that  about  the  nineteenth  day 
of  January  last,  at  Virginia,  Storey  County,  the  defendant,  with 
malice  aforethought,  either  expressed  or  implied,  and  with  delibera- 
tion and  premeditation,  did  unlawfully  kill  Julia  Bulette,  with  intent 
to  take  her  life,  it  will  constitute  murder  of  the  first  degree ;  and 
you  should  so  find ;  otherwise  you  will  acquit." 

The  objection  to  this  is,  that  in  eflFect  the  Jury  are  instructed 
what  it  takes  to  make  murder  in  the  first  degree ;  and  after  being 
80  instructed,  they  are  told  that  if  they  cannot  find  these  circum- 
stances to  have  attended  this  killing,  they  must  acquit  the  defendant. 
If  there  is  any  objection  to  this  instruction,  it  is  too  favorable  to  defend- 
ant. The  jury  are  instructed  in  eflFect,  if  you  fail  to  find  that  the 
killmg  of  this  woman  was  attended  with  a  deliberate  and  premeditated 
mtent  to  kill  (circumstances  which  raise  the  oflFense  of  simple  murder 
to  murder  in  the  first  degree)  you  will  acquit  the  defendant  although 
you  may  believe  he  was  guilty  of  the  crime  of  murder  ;  that  is,  of 
killing  the  deceased  with  malice  aforethought,  but  without  a  deliberate 
or  premeditated  intent  to  kill.   If  then,  this  instruction  was  erroneous, 
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a  point  we  will  not  now  discuss,  it  was  an  error  in  favor  of,  not  to 
the  prejudice  of  the  prisoner. 

The  next  language  complained  of  is  this :  "  If  you  believe  the 
defendant  guilty  of  an  oflFense,  and  doubt  as  to  the  degree,  you  can 
only  convict  of  the  lowest  degree  of  crime  within  the  grade  of  the 
one  charged — murder  in  the  first  or  second  degree." 

This  language  is  not  technically  correct,  but  could  not  operate  to 
the  prejudice  of  defendant  if  we  are  right  in  the  first  views  expressed 
about  the  Judge's  charge.  That  is,  that  there  was  no  testimony  before 
the  jury  authorizing  them  to  consider  the  guilt  or  innocence  of  the 
prisoner  in  regard  to  any  crime  less  than  murder. 

In  another  portion  of  the  charge  the  Judge,  after  speaking  of  the 
unsatisfactory  character  of  conclusions  drawn  from  the  mere  fact  of 
the  prisoner  being  found  in  possession  of  stolen  property,  adds : 
'•  It  will  be  necessary  for  the  prosecutor  to  add  the  proof  of  other 
circumstances  indicative  of  guilt  in  order  to  render  the  naked  pos- 
session of  a  thing  available  to  a  conviction,  such  as  the  previous 
denial  of  the  possession  by  the  party  charged,  or  his  refusal  to 
give  any  explanation  of  the  fact,  etc." 

This  language  is  complained  of  because,  says  counsel  for  appel- 
lant :  "  This  language  unexplained  led  the  jury  to  conclude  that  the 
defendant's  failure  to  testify  and  explain  these  things  when  the  law 
held  out  to  him  an  opportunity  to  do  so,  accompanied  by  proof  of  the 
possession,  would  warrant  them  in  finding  a  verdict  of  guilty." 

At  common  law  the  failure  of  the  prisoner  to  account  for  the  pos- 
session of  stolen  goods  was  held  a  strong  circumstance  against  him, 
although  from  the  rules  of  evidence  under  that  system  it  was  fre- 
quently diflScult  if  not  impossible  to  do  so.  At  least  it  might  be  im- 
possible even  for  an  innocent  man  to  account  for  his  possession  under 
the  rule  of  evidence  as  established  at  common  law. 

This  instruction  would  formerly  have  been  correct.  Surely  it 
cannot  be  incorrect  now,  because  the  prisoner  has  one  means  of 
accounting  for  stolen  goods  in  his  possession,  which  he  did  not  have 
at  common  law. 

In  another  portion  of  the  instruction  the  jury  were  properly  cau- 
tioned against  giving  any  eflFect  or  weight  to  the  silence  of  the 
prisoner.     The  same  observations  we  have  made  in  regard  to  this 
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latter  point  will  apply  to  some  other  matters  contained  in  the 
charge. 

That  portion  of  the  charge  which  at  first  blush  seemed  to  the 
writer  of  this  opinion  most  questionable,  is  contsdned  in  the  follow- 
ing language : 

"  The  distinction  between  murder  of  the  first  or  second  degree 
is  quite  nice.  I  will  briefly  state  such  distinction,  although  from 
the  testimony  I  apprehend  that  you  may  conclude  that  the  defend- 
ant was  either  gidlty  of  murder  of  the  first  degree,  or  innocent." 

Our  Constitution  provides  that  "Judges  shall  not  charge  juries 
in  respect  to  matters  of  fact,  but  may  state  the  testimony  and 
declare  the  law." 

This  language  is  contained  in  many  of  the  newly  adopted  State 
Constitutions.  When  it  was  first  introduced,  or  where  these  pecu- 
har  expressions  originated,  we  have  been  unable  to  find  in  the  limited 
period  we  have  devoted  to  the  subject. 

Nor  have  we  found  much  adjudiieated  as  to  the  force  of  these 
expressions,  or  the  construction  to  be  put  upon  them. 

The  California  Constitution  contains  the  same  language,  and  the 
Supreme  Court  of  that  State,  i;i  the  case  of  the  People  v.  Yharra^ 
17  Cal.  170-1,  use  this  language :  "  The  jury,"  says  Chitty,  "are 
as  much  judges  of  the  fact  as  the  Courts  are  of  the  law,  and  have 
an  absolute  power  to  acquit  or  convict ;  and  it  would  be  a  great 
responsibility  for  the  mind  of  a  Judge  if  he  were  to  decide  on  the 
guilt  or  innocence  of  the  prisoner.  (1  Chit.  Crim.  Law,  528.)  The 
rule  at  common  law  appears  to  be  that  a  Judge  may  express  to  the 
jury  his  opinion  in  regard  to  the* weight  of  evidence.  {Common^ 
wealth  V.  Childs,  10  Pick.  252.)  But  it  has  been  held  in  Alabama 
that  a  Court  should  not  charge  as  to  facts,  even  in  a  civil  case. 
(^Tubbs  V.  Madding,  1  Minor,  129.)  It  is  unnecessary  to  inquire 
whether  the  instruction  in  this  case  was  in  violation  of  the  princi- 
pleg  of  common  law ;  it  was  clearly  within  the  prohibition  of  the 
Constitution,  and  cannot  be  maintained  without  disregarding  the 
express  provisions  of  that  instrument.  The  language  of  the  Con- 
stitution is :  that  '  Judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  but  may  state  the  testimony  and  declare  the  law.' 
(Const.  Art.  VI,  Sec.  17.)     This  provision  is  violated  whenever 
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a  Judge  so  instructs  as  to  force  the  jury  to  a  particular  construc- 
tion upon  the  whole  or  any  part  of  the  case,  or  to  take  away  their 
exclusive  right  to  weigh  the  evidence  and  determine  the  facts.  The 
meaning  of  the  provision  is,  that  the  Judge  shall  decide  upon  the 
law  and  the  jury  upon  the  facts,  and  that  the  former  shall  not 
invade  the  province  nor  usurp  the  powers  of  the  latter.  The 
Judge  has  no  more  right  to  control  the  opinion  of  the  jury  upon 
a  matter  of  fact  than  the  jury  have  to  disregard  the  directions  of 
the  Judge  upon  a  matter  of  law." 

From  the  views  here  expressed,  we  should  say  that  the  Court  in 
effect  held  that  this  clause  in  the  Constitution  is  but  an  affirmance 
of  the  common  law  principle,  that  the  Court  is  to  be  the  judge  of 
all  questions  of  law  and  the  jury  of  all  questions  of  fact.  So  far 
as  the  testimony  is  concerned,  the  Court  is  usually  the  exclusive 
judge  as  to  its  admissibility ;  the  jury  must  determine  as  to  its 
weight,  after  admitted  But  whilst  the  jury  can  determine  as  to 
the  weight  and  credibility  of  testimony,  the  Court  may  certainly  at 
common  law  determine  whether  there  is,  or  not,  any  testimony  tend- 
ing to  prove  a  certain  fact  or  facts  which  are  essential  to  sustain  an 
action  or  support  a  prosecution.  It  is  on  this  principle  that  Courts 
daily  grant  nonsuits  in  civil  cases,  and  in  criminal  cases  direct  or 
advise  juries  to  acquit. 

If  a  prisoner  is  under  indictment  for  murder,  and  the  prosecution 
fails  to  establish  the  fact  by  at  last  reasonably  conclusive  testimony 
that  the  person  charged  to  have  been  killed  is  really  dead,  the  Court 
would  not  hesitate  to  direct  or  advise  the  jury  to  acquit.  So  too 
when  a  party  is  charged  to  have  committed  murder  by  poisoning, 
and  all  the  proof  is  directed  to  such  a  charge,  and  the  deceased  is 
shown  to  have  died  by  poison  and  not  by  any  other  kind  of  violence, 
surely  it  would  not  be  improper  in  the  Judge  to  say  that  all  feloni- 
ous and  willful  poisoning  which  proves  fatal  is  murder  in  the  first 
degree ;  and  as  there  is  no  charge  or  proof  against  defendant  that 
he  caused  the  death  of  the  party  he  is  accused  of  murdering  in  any 
other  way  than  by  poisoning,  therefore  I  advise  you  there  is  no 
proof  to  justify  a  conviction  of  murder  in  the  second  degree  or 
manslaughter.  Therefore,  if  you  are  fully  satisfied  that  the  prisoner 
caused  the  death  of  deceased  by  poisoning,  you  will  convict  of 
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murder  in  the  first  degree.  But  if  you  have  any  reasonable  doubt 
on  this  subject  you  will  acquit.  Such  an  instruction  seems  to  us  in 
such  a  case  not  only  proper,  but  where  the  testimony  is  doubtful, 
necessary  for  the  protection  of  the  prisoner.  Otherwise  the  jury, 
when  they  are  not  fully  satisfied  of  the  guilt  of  the  prisoner,  might 
compromise  with  their  consciences  by  finding  him  guilty  of  an  offense 
which  would  not  deprive  him  of  life. 

In  the  case  of  the  State  v.  Phillips,  24  Mo.  475,  referred  to  by 
Bishop  in  a  note  to  section  five  hundred  and  sixty-five  of  his  valu- 
able work  on  Criminal  Procedure,  the  Appellate  Court  seems  to 
have  granted  a  new  trial  because  the  Court  below  gave  instructions 
in  regard  to  murder  in  the  second  degree,  under  which  instructions 
defendant  was  found  guilty  of  that  offense,  where  the  indictment 
was  for  murder  in  the  first  degree,  and  we  infer  [for  we  have  not 
the  twenty-fourth  Missouri  Reports  to  examine]  the  testimony  was 
such  that  he  must  have  been  guilty  as  charged,  or  not  guilty  at  all. 
So  far  as  we  can  understand  the  case,  it  sustains  the  views  we  have 
here  expressed,  and  even  goes  further  than  perhaps  we  would  be 
willing  to  go.  With  our  present  impressions  we  should  certainly 
hesitate  to  grant  a  new  trial  merely  because  the  jury  had  found  him 
guilty  of  a  less  offense  than  the  one  really  committed,  unless  indeed 
he  himself  had  distinctly  asked  the  jury  to  be  instructed  that  they 
must  find  him  guilty  of  the  higher  offense  or  none.  Then,  if  there 
was  no  pretense  of  there  being  any  evidence  to  justify  the  lower 
degree  of  crime,  it  would  become  a  serious  doubt  if  the  prisoner 
would  not  be  entitled  to  a  new  trial  or  a  discharge.  But  it  will 
perhaps  be  time  enough  to  meet  this  question  when  it  arises.  For 
this  case  it  is  sufficient  to  say,  it  is  in  our  opinion  no  violation  of  the 
constitutional  provision  referred  to  for  the  Court,  in  a  clear  case,  to 
instruct  the  jury  that  there  is,  in  the  opinion  of  the  Court,  no  evi- 
dence tending  to  convict  a  prisoner  of  any  lower  grade  of  offense 
than  the  one  charged.  If  however  there  is  any  evidence  at  all, 
however  slight,  on  any  reasonable  theory  of  the  case  consistent  with 
the  evidence  given,  under  which  the  defendant  might  be  convicted 
of  a  lower  grade  of  offense  than  the  one  charged,  then  the  Court 
should  instruct  as  to  the  nature  of  both,  or  of  any  offense  of  a  lower 
grade  of  which  the  prisoner  might  by  possibility  be  found  guilty, 
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leaving  the  jury  to  determine  all  questions  of  fact  about  which  there 
might  be  any  controversy  among  reasonable  men. 

Taking  the  testimony  and  the  legal  presumptions  arising  there- 
from in  this  case,  and  there  could  be  no  question  but  that  the  oflFense 
was  of  a  higher  grade  than  manslaughter.  Whether  it  could  have 
been  held  to  be  of  a  lower  grade  than  murder  in  the  first  degree 
by  a  reasonable  being,  may  be  somewhat  doubtful.  Whether  it 
could  or  not,  the  mere  expression  of  the  Judge  that  he  thought  the 
jury,  under  the  evidence  given,  might  conclude  either  that  the 
prisoner  was  guilty  of  murder  in  the  first  degree  or  else  not  guilty, 
when  accompanied  with  a  clear  and  explicit  instruction  as  in  this 
case,  that  the  jury  might  find  him  guilty  of  murder  in  the  first  or 
second  degree,  is  not  error  injurious  to  the  prisoner. 

There  is  nothing  wrong  in  the  definition  of  murder  in  the  first 
degree,  as  given  by  the  Court  to  the  jury — at  least  nothing  to  mis- 
lead the  jury.  There  is  no  real  distinction  in  the  meaning  between 
the  word  "  inferred,"  as  used  by  the  Court,  and  "  implied,"  as 
used  in  the  statute.  Nor  was  it  necessary  for  the  Court  to  tell  the 
jury  that  murder  by  lying  in  wait,  poison,  etc.,  was  murder  in  the 
first  degree.  There  was  no  evidence  or  charge  of  such  killing  in 
this  case.  It  was  sufiicient  to  show  that  where  the  killing  was 
willful,  premeditated,  unlawful  killing,  it  amounted  to  murder  in  the 
first  degree. 

The  next  complaint  of  appellant  is  that  the  Court  instructed  the 
jury  that  the  intent  to  kill  "  need  not  have  existed  for  any  given 
length  of  time  before  the  killing."  In  other  words  that  willful, 
deliberate  and  premeditated  kilUng  might  take  plaoe  in  cases  where 
the  design  to  kill  was  formed  at  the  very  moment  of  striking  the 
fatal  blow.  This  we  think  the  settled  law.  (See  the  case  of  The 
People  V.  Clark^  seventh  New  York,  3  Selden,  Court  of  Appeals, 
pp.  385  to  395 ;  see  also,  Wharton's  Criminal  Law,  Sec.  1,113.) 
The  case  of  Sullivan  v.  People^  1  Park,  Criminal  Report,  was 
overruled  in  the  case  cited  from  seventh  New  York,  and  the  Iowa 
case  alone  stands  to  support  appellant's  views,  against  numerous 
authorities  on  the  other  side. 

We  apprehend  the  true  difference  between  simple  murder  (or 
murder  in  the  second  degree)  and  murder  in  the  first  degree, 
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under  our  statute,  does  not  consist  in  the  length  of  time  the  mur- 
derer must  have  deliberated,  but  whether  he  had,  at  or  before  strik- 
ing the  fatal  blow,  formed  the  design  to  slay  his  victim.  If  such 
design  was  formed,  however  recently,  it  will  be  murder  in  the  first 
degree. 

If  it  be  asked,  what  is  the  distinction  between  willful,  deliberate, 
premeditated  killing,  under  our  statute,  and  kilUng  with  malice 
aforethought;  the  answer  is  that  malice  aforethought, as  used  in  the 
old  common  law  indictments,  did  not  necessarily  imply  that  there 
was  any  preconceived  intent  to  take  life.  The  malice  aforethought 
may  have  been  only  a  preconceived  intent  to  commit  some  other 
felony.  If,  for  instance,  in  our  State,  a  party  were  to  attempt, 
upon  a  preconceived  design,  to  commit  mayhem,  and  the  blow  given 
in  the  attempt  should  prove  more  serious  than  was  intended,  and 
produce  a  fatal  result ;  this  would  be  murder.  The  preconceived 
intent  to  commit  a  felony  would  furnish  the  ingredient  of  malice 
aforethought.  But  in  such  supposed  case,  there  is  no  willful,  delib- 
erate or  premeditated  intent  to  kill ;  consequently  the  crime  would 
be  but  murder  in  the  second  degree. 

Appellant  objects  to  the  following  language  used  in  the  Judge's 
charge  :  "  By  reasonable  doubt  is  ordinarily  meant  such  a  one  as 
would  govern  or  control  you  in  your  business  transactions  or  the  usual 
pursuits  of  life."  This  is  objected  to  on  the  authority  of  Jane-  v. 
The  Commonwealth^  2  Metcalf,  Kentucky  Reports,  p.  30,  referred 
to  also  in  the  twentieth  U.  S.  Digest,  p.  482,  Sec.  142. 

An  examination  of  the  case  in  second  Metcalf  does  not,  in  our 
opinion,  support  the  views  of  appellant.  We  do  not  deem  it  neces- 
sary to  go  into  an  analyzation  of  the  Kentucky  case  to  show  the 
distinction  between  that  and  this.  SuflSce  it  to  say  that  the  pecu- 
liar phraseology  of  the  instruction  in  that  case  was  such  as  in  the 
opinion  of  the  Appellate  Court  might  perhaps  have  induced  the 
jury  to  believe  they  were  to  weigh  the  testimony  and  decide  the 
case  on  the  weight  of  testimony.  Here  there  is  no  such  complaint. 
The  jury  were  plainly  told  that  if  they  had  any  reasonable  doubt 
as  to  defendant's  guilt  they  must  acquit. 

There  does  not  appear  to  be  any  serious  objection  to  the  instruc- 
tions given,  other  than  that  they  are  too  long  and  contain  many 
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things  which  were  unnecessary  and  rather  calculated  to  confuse 
than  enlighten  the  jury. 

Among  other  instructions  asked  by  the  prisoner  were  the  follow- 
ing :  "  The  jury  is  instructed  that  the  fact  that  the  clothing  or  other 
property  of  the  deceased  was  found  in  the  possession  of  the  defend- 
ant after  her  decease  is  not  sufficient  of  itself  to  warrant  the  jury 
in  finding  the  defendant  guilty  under  the  indictment  against  him." 
"You  are  instructed,  even  if  you  find  the  goods  belonging  to 
deceased  in  her  life  were  in  possession  of  defendant,  that  this  is  a 
fact  by  no  means  conclusive,  but  one  '  whose  persuasive  power  is 
very  slight.' " 

Both  these  were  refused  by  the  Court,  and  the  prisoner's  coun- 
sel excepted. 

We  are  of  opinion  the  Court  did  perfectly  right  in  refusing 
these  instructions.  It  is  true,  the  mere  fact  of  finding  property 
that  had  belonged  to  deceased  in  the  possession  of  defendant, 
might  not  be  sufficient  to  warrant  his  conviction,  or  even  to  raise  a 
reasonable  suspicion  against  him.  For  instance,  had  the  defendant 
been  a  pawnbroker,  and  had  there  been  a  single  article,  or  only 
two  or  three  articles  of  property  which  had  belonged  to  deceased 
found  exposed  in  his  shop  window,  this  would  hardly  have  been  a  sus- 
picious circumstance.  On  the  other  hand,  the  number  and  value  of 
the  articles  found,  the  place  where  they  had  been  concealed  or  depos- 
ited before  found,  and  other  circumstances  which  we  can  imagine 
connected  with  the  finding,  might  clearly  indicate  the  defendant's 
guilt. 

To  give  them  such  instructions  as  these  is  simply  calculated  to 
mystify  and  confuse  the  jury.  The  Court  did  perfectly  right  in 
refusing  to  give  them  without  the  necessary  and  proper  qualifica- 
tions. 

The  Court  did,  in  fact,  give  these  instructions  in  the  charge  to 
the  jury  with  the  proper  qualifications  and  explanations,  as  the  fol- 
lowing extracts  from  the  main  charge  will  show : 

"  The  testimony  in  the  case  tends  to  show  the  property  of  the 
deceased,  or  some  portion  of  the  same,  in  the  possession  of  the 
defendant,  at  a  time  subsequent  to  the  alleged  murder,  and  at  quite 
a  recent  date.     The  degree  of  weight  to  which  this  character  of 
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testimony  is  entitled  in  law  is  laid  down  by  Greenleaf  in  his  work 
on  Evidence,  and  I  have  extracted  from  and  incorporate  as  a  part 
of  my  instructions  to  you,  a  portion  of  section  thirty-one  of  the 
third  volume :  *  The  caution  necessary  to  be  observed  on  this 
point  applies  with  more  or  less  force  in  all  criminal  trials,  but  from 
the  nature  of  the  case  is  more  frequently  and  urgently  demanded 
in  prosecutions  for  homicide  and  larceny.  We  have  heretofore 
adverted  to  the  possession  of  the  instruments  or  the  fruits  of  a 
crime  as  affording  ground  to  presume  the  guilt  of  the  possessor ; 
but  on  this  subject  no  certain  rule  can  be  laid  down  of  universal 
application;  the  presumption  being  not  conclusive  but  disputable, 
and  therefore  to  be  dealt  with  by  the  jury  alone  as  a  mere  infer- 
ence of  fact.  Its  force  and  value  will  depend  on  several  consider- 
ations. In  the  first  place,  if  the  fact  of  possession  stands  alone, 
wholly  unconnected  with  any  other  circumstances,  its  value  or  per- 
suasive power  is  very  slight,  for  the  real  criminal  may  have  artfully 
placed  the  article  in  the  possession  or  upon  the  premises  of  an  inno- 
cent person,  the  better  to  conceal  his  own  guilt.     *     «     *     » 

"  *  It  will  be  necessary  for  the  prosecution  to  add  the  proof  of 
other  circumstances,  indicative  of  guilt,  in  order  to  render  the 
naked  possession  of  the  thing  available  towards  a  conviction,  such 
as  the  previous  denial  of  the  possession  by  the  party  charged,  or  his 
refusal  to  give  any  explanation  of  the  fact,  or  giving  false  and 
incredible  accounts  of  the  manner  of  the  acquisition ;  or  that  he  has 
attempted  to  dispose  of  it,  or  to  destroy  its  marks,  or  that  he  has 
fled  or  absconded,  etc.,  or  other  circumstances  naturally  calculated 
to  awaken  suspicion  against  him,  and  to  corroborate  the  inference 
of  guilty  possession.' 

"  If  you  should  be  satisfied  from  the  evidence  that  the  articles  of 
jewelry,  clothing  and  watches  exhibited,  or  any  of  them,  were  in 
the  possession  of  Julia  Bulette  at  the  time  of  her  death,  and  were 
taken  and  carried  away  at  said  time,  by  the  person  who  caused  her 
death,  and  that  the  articles  so  taken  were  afterwards  found  in  the 
possession  of  John  Millain,  defendant,  it  devolved  upon  him  to 
explain  and  account  for  such  possession  by  him,  and  unless  he  has 
explained  his  possession  to  have  been  by  means  not  connected  with 
the  death  of  deceased,  or  upon  any  reasonable  hypothesis  of  his 
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innocence,  and  this  fact  being  supported  by  other  circumstances 
indicative  of  guilt,  you  will  be  warranted  in  giving  such  facts  such 
weight  as  you  may  deem  proper  tending  to  establish  guilt." 

The  record  shows  that  the  jury  did  not  see  the  instructions 
refused,  or  hear  them  read ;  so  there  was  no  harm  done  to  the 
defendant  by  the  Court  refusing  to  give  these  instructions  without 
explanation. 

Mere  abstract  principles  of  law  not  applicable  to  the  state  of 
facts  found  in  the  case,  should  not  be  given  by  way  of  instruction 
to  a  jury. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed,  and 
the  Court  below  directed  to  fix  a  day  for  carrying  its  sentence  into 
execution. 

Opinion  by  Johnson,  J. 

There  are  numerous  questions  presented  by  this  appeal,  all  of 
which  have  been  very  thoroughly  considered  in  the  foregoing  opinion 
of  the  Chief  Justice ;  and  as  I  agree  with  him  in  the  conclusion 
attained  therein,  I  consider  it  unnecessary  to  review  all  the  points 
made  on  defendant's  behalf,  and  shall  therefore  restrict  my  inc^uiries 
to  the  more  material  questions  wherein  I  do  not  fully  coincide  with 
our  brother  Beatty  in  the  reasoning  he  advances  in  support  of  such 
conclusions,  together  with  some  additional  authorities  bearing  upon 
these  questions,  arising  on  the  case. 

In  their  consecutive  order,  the  first  error  assigned  is  the  refusal 
of  the  Court  below  to  exclude  D.  Black  from  the  panel  of  grand 
jurors.  Upon  being  interrogated  under  oath  touching  his  compe- 
tency as  a  grand  juror  in  this  case,  he  stated  that  "  he  had  heard 
of  the  charges  against  defendant,  and  had  an  opinion  touching  the 
guilt  or  innocence  of  defendant."  "  That  he  might  be  required  as 
a  witness  for  the  purpose  of  identifying  a  piece  of  the  property 
recovered  as  belonging  to  deceased."  "  That  he  did  not  know 
whether  he  would  be  called  upon  as  such  witness."  "  That  he  was 
not  a  prosecutor  of  defendant,  and  was  taking  no  interest  in  his 
prosecution  for  the  offense."  Counsel  for  the  defense  thereuj)oa 
challenged  said  Black  for  one  of  such  jury,  for  this :  "  fii*st,  that  he 
was  a  witness  for  the  prosecution  in  reference  to  the  charge  against 
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defendant ;  second,  that  he  had  formed  and  expressed  a  decided 
opinion  that  the  defendant  was  guilty  of  the  said  offense  for  which 
he  had  been  held  to  answer."  This  assignment  of  error  might 
properly  be  disposed  of  here  without  further  inquiry. 

The  grounds  stated  by  defendant's  counsel  on  this  point  are  not 
sustained  by  the  record.  Black  says  nothing  about  a  decided 
opinion,  a  qualifying  word  peculiar  to  this  portion  of  the  criminal 
code,  and  evidently  used  in  this  connection  so  as  to  admit  of  persons 
on  the  grand  jury  who  would  be  excluded  under  the  more  rigorous 
rule  applied  to  trial  jurors,  whose  opinions,  formed  or  expressed, 
were  "  unqualified,"  as  prescribed  by  the  statute.  The  juror 
merely  says  that  he  '*"  had  an  opinion  touching  the  guilt  or  inno- 
cence of  the  accused."  This  alone  was  no  sufficient  ground  for 
excluding  him  from  the  panel. 

Furthermore,  I  cannot  perceive  wherein  the  presence  of  this  juror 
at  the  grand  incjuest  could,  under  any  rule,  statutory  or  otherwise, 
have  prejudiced  the  rights  or  interests  of  the  accused,  as  the  record 
before  us  does  not  show  that  he  was  either  a  witness  before  the 
grand  jury  or  upon  the  trial  at  which  the  conviction  was  had. 
And  the  record  is  so  fully  presented  to  us  as  to  authorize  us  in 
believing  that  he  was  not  a  witness  before  either  of  the  juries.  As 
I  have  stated,  in  my  judgment  this  point  need  not  necessarily  be 
pursued  farther,  but  the  earnestness  and  zeal  with  which  counsel 
has  pressed  this  question  upon  our  attention  (and  the  same  remark 
in  phrase  yet  more  complimentary  is  justly  due  to  that  distin- 
guished counsellor  in  respect  to  his  conduct  of  the  entire  case) 
seem  to  call  for  a  more  extended  examination  of  the  questions 
involved  in  this  point. 

The  insufficiency  of  these  challenges  must  be  tested  by  the 
statute  law  of  the  State,  irrespective  of  the  rule  at  common  law  or 
by  the  statutory  regulations  prevailing  elsewhere.  Sec.  180  of  the 
Criminal  Practice  Act  as  originally  adopted  in  1861,  specified  as 
the  only  grounds  of  challenge  to  an  individual  grand  juror :  "  first, 
that  he  is  a  minor ;  second,  that  he  is  an  alien ;  third,  that  he  is 
insane ;  fourth,  that  he  is  a  prosecutor  upon  a  charge  against  the 
defendant ;  fifth,  that  he  is  a  witness  on  the  part  of  the  prosecution 
and  has  been  served  with  process— or  bound  by  an  undertaking  as 
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such ;  sixth,  that  he  has  formed  or  expressed  a  decided  opinion  that 
the  defendant  is  guilty  of  the  offense  for  which  he  is  held  to  answer." 
This  section  was  amended  by  Act  of  the  twenty-second  of  January, 
1866,  p.  49,  (in  force  at  the  time  this  grand  jury  was  empanneled) 
so  as  to  read  as  follows :  "  A  challenge  to  an  individual  grand  juror 
may  be  interposed  for  one  or  more  of  the  following  causes,  and  for  no 
other :  first,  that  he  is  a  minor ;  second,  that  he  is  an  alien ;  third, 
that  he  is  insane ;  fourth,  that  he  is  the  prosecutor  upon  a  charge 
or  charges  against  defendant."  Thus  it  will  be  seen,  that  the  fifth 
and  sixth  subdivisions  of  the  section  were  no  longer  in  force — ^a 
fact  which  counsel  for  defendant  had  doubtless  overlooked  when  he 
framed  the  objections  to  the  juror  Black. 

This  is  inferred  from  the  fact  that  the  objections  are  stated  in 
verbiage  almost  verbatim  with  that  contained  in  the  repealed  parts 
of  the  section.  The  objection  would  not  have  been  tenable  under 
the  former  statute,  much  less  under  the  Act  as  amended.  The 
statement  was  simply  that  "  he  had  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,"  not  that  he  formed  or  expressed  any 
decided  opinion.  Nor  did  his  statement  show  in  the  language  or 
meaning  of  the  former  Act  that  he  was  ^^  a  witness  on  the  part  of 
the  prosecution  who  had  been  served  with  process  or  bound  by  an 
undertaking  as  such." 

But  counsel  furthermore  insists  that  "  even  if  a  person  expects 
to  be  a  witness  for  the  State,"  a  challenge  will  lie  under  the  fourth 
clause  of  the  section,  to  wit :  "  the  prosecutor  upon  a  charge 
against  the  defendant."  The  form  in  which  Section  180  stood  in 
the  original  Act  shows  that  a  distinction  was  taken  between  '^  the 
prosecutor"  and  one  who  was  merely  a  "witness."  They  are 
differently  classified :  one  ia  definitely  spoken  of  as  tJie  prosecutor 
— the  other  indefinitely  as  a  witness;  and  if  "prosecutor"  was 
intended  to  mean  "witness,"  and  if  no  special  significance  or 
meaning  attached  to  the  word  "  prosecutor,"  in  the  fourth  clause 
of  the  section,  why  the  need  of  the  fifth  clause  at  all — but  more 
especially  why  the  object  of  limiting  the  challenge  to  such  witnesses 
only  "  as  had  been  subpoenaed  or  recognized  to  appear  as  such  ?" 
Under  the  section  as  it  originally  stood,  it  would  scarcely  be  con- 
tended that  a  witness  could  be  excluded  from  the  panel  on  the 
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ground  that  he  was  a  witness  for  the  prosecution,  unless  it  also 
appeared  that  ^^  he  had  been  subpoenaed  or  recognized  to  appear  as 
such;"  therefore,  whenever  this  qualified  right  of  challenge  has 
been  withdrawn  by  the  amendment  it  certainly  cannot  operate,  as 
would  be  the  effect  of  the  rule  urged  by  counsel,  to  further  extend 
the  rights  of  defendant,  so  as  to  include  as  grounds  of  challenge 
such  as  were  not  permitted  before  this  amendment.  As  the  law 
stood,  a  witness  subpoenaed  or  held  to  appear  as  such,  on  behalf  of 
the  State,  or  one  who  had  formed  or  expressed  a  decided  opinion 
as  to  the  guilt  or  innocence  of  a  person  accused  of  crime,  was  held 
to  be  disqualified  as  a  grand  juror  in  that  particular  case ;  but  when 
these  inhibitions  were  removed,  the  policy  of  which  it  is  not  our 
province  to  determine,  we  must  conclude  that  the  change  was 
made  for  the  express  purpose  of  disallowing  a  challenge  for  either 
of  these  grounds,  and  thereafter  to  confine  the  privilege  of  chal- 
lenge to  the  causes  embraced  in  the  other  clauses  of  the  section ; 
any  other  conclusion  is  unsupported  by  the  light  of  reason  or 
authority.  I  conclude  ihat  the  juror  was  not  disqualified  under 
the  law. 

Before  leaving  this  branch  of  the  case,  I  will  further  remark 
that,  whilst  I  have  no  doubt  but  that  the  construction  herein  given 
to  this  section  is  correct,  yet  I  have  encountered  some  difficulty  in 
determining  the  proper  answer  to  defendant's  counsel,  as  to  the 
legal  understanding  of  the  word  "  prosecutor,"  as  used  in  this  Act. 
That  it  was  intended  in  a  different  sense  from  the  word  "  witness," 
I  have  already  attempted  to  show ;  and  for  the  purposes  of  this 
case,  it  is  unnecessary,  perhaps,  to  pursue  the  investigation  further. 
From  a  somewhat  extended  range  of  examination  which  I  have 
bestowed  upon  the  questions  arising  here,  I  conclude  this :  that 
under  our  system  of  criminal  practice,  the  word  is  used  in  a  limited 
and  greatly  restricted  sense.  This  word  is  adopted  from  the  stat- 
utes of  another  State,  where  it  is  essential  to  the  validity  of  an 
indictment  that  the  name  of  the  prosecutor  shall  be  indorsed  on  the 
indictment.  And  such  is  the  law  in  many  of  the  States ;  but  in 
every  instance  so  far  as  I  am  advised,  a  marked  distinction  is  taken 
between  the  one  person  known  as  the  '^  prosecutor"  and  such  as 
are  merely  witnesses.  For  illustration :  the  law  in  this  particular  in 
80 
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Pennsylvania,  by  the  revised  Act  of  1860,  provides  that "  No  person 
shall  be  required  to  answer  to  any  indictment  for  any  offense  what- 
soever^ unless  the  prosecutor's  name,  if  any  there  be,  is  indorsed 
thereon ;  and  if  no  person  shall  avow  himself  the  prosecutor,  the 
Court  may  hear  witnesses,  and  determine  whether  there  is  such  a 
private  prosecutor,  and  if  they  shall  be  of  opinion  that  there  is 
such  a  prosecutor,  then  direct  his  name  to  be  indorsed  on  such 
indictment."  (American  Cr.  Law,  Sec.  480.)  In  the  same  State, 
under  an  earlier  statute,  whilst  it  provided  that  "  No  person  shall  be 
obliged  to  answer  to  any  indictment  or  presentment,  unless  the 
prosecutor's  name  be  indorsed  thereupon,"  no  provision  being  made 
as  in  the  later  Act  to  ascertain  who  the  prosecutor  was,  it  was  held 
'^  that  the  Act  did  not  go  so  far  as  to  require  that  a  prosecutor 
should  be  indorsed,  in  cases  where  no  prosecutor  exists."  (1  Dal- 
las, 7.)  I  cite  this  authority  to  show  that  the  distinction  was  con- 
stantly preserved  between  the  mere  witness  and  the  prosecutor,  as 
we  cannot  well  conceive  of  an  instance  of  an  indictment  being 
found  by  a  grand  jury  without  the  presence  of  witnesses. 

Authorities  to  the  same  effect  as  the  above  are  numerous,  many 
of  which  will  be  found  collated  in  Vol.  1  Am.  Cr.  Law,  Sees. 
496-498.  In  this  State,  however,  no  such  requirement  obtains ; 
but  instead,  the  indorsement  is  made  by  the  foreman  of  the  grand 
jury,  and  the  names  of  witnesses  examined  before  such  a  jury  are 
also  required  to  be  indorsed  on  the  indictment.  Now  it  may  prob- 
ably occur  in  many  instances  in  criminal  proceedings  that  in  the 
sense  the  term  is  used  in  our  code  a  witness  may  also  be  prose- 
'  cutor,  in  which  case  of  course  he  would  be  excluded  under  the 
fourth  subdivision  of  the  section  referred  to.  Also,  it  may  happen 
that  there  is  a  prosecutor  who  is  not  a  witness,  in  which  case  the 
"Same  rule  would  apply.  It  is  not  my  purpose  to  attempt  to  show 
that  this  word  as  here  used  has  no  peculiar  meaning,  but  the  con- 
trary. Inasmuch  as  this  word  occurs,  I  believe,  in  the  one  single 
instance  in  our  Criminal  Practice  Act,  it  is  quite  impossible  to  lay 
down  a  general  rule  sufficiently  comprehensive  to  cover  its  full 
meaning  as  here  used.  Probably  the  views  of  the  Chief  Justice 
on  this  point  are  substantially  correct. 

The  second  assignment  of  error  is  an  objection  to  the  trial  of 
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panel  jurors.  This  objection  was  made  orally  and  in  general  terms, 
thu3 :  "  In  drawing  and  summoning  there  had  been  a  material  de- 
parture from  the  form  prescribed  by  statute  in  respect  to  the  draw- 
ing of  said  jury."  Our  statute,  in  respect  to  the  allowance  of 
challenges  in  such  cases,  recognizes  a  marked  distinction  that  must 
be  observed.  '^  A  challenge  to  an  individual  juror  may  be  made 
orally,  whether  peremptory  or  for  cause,  and  when  peremptory  no 
reason  need  be  given."  (Grim.  Pr.  Act,  Sees.  335,  342.)  "  If 
the  challenge  be  made  to  the  panel,  it  must  be  in  writing,  specifying 
plainly  and  distinctly  the  facts  constituting  the  grounds  of  chal- 
lenge." (Id.  Sec.  324.)  Possibly  the  formal  part  of  the  law 
would  be  sufficiently  complied  with  if  the  objections  were  noted  on 
the  minutes  or  records  of  the  Court,  so  that  they  could  be  preserved 
in  an  authentic  shape ;  but  it  is  indispensably  necessary  that  facts, 
and  not  mere  conclusions  from  facts,  be  stated.  A  general  state- 
ment of  the  ground  of  objection,  as  is  the  case  here,  is  not  enough. 
The  need  of  this  requirement  will  be  apparent  on  inspection  of 
several  succeeding  sections,  m  which  provision  is  made  for  the  trial 
of  a  controverted  issue,  whether  of  fact  or  law,  arising  upon  mat- 
ters set  out  in  the  challenge.  This  point  is  very  fully  and  ably  re- 
viewed in  reference  to  a  matter  bearing  some  semblance  to  this — 
that  of  a  challenge  to  a  trial  juror  in  Freeman  v.  People^  4  Denio, 
31,  per  Beardsley,  J.,  and  amply  supports  the  conclusions  here 
attained.  The  challenge  was  made  in  the  case  at  bar  in  general 
terms.  No  specific  fects  were  stated  upon  which  an  issue  of  either 
law  or  fact  could  be  joined,  but  simply  a  general  statement,  which 
amounted  to  nothing  more  than  a  legal  conclusion.  This  was 
clearly  insufficient,  and  the  Court  very  properly  overruled  the 
challenge. 

Next  for  our  consideration  are  the  exceptions  taken  to  the  ruling 
made  in  reference  to  the  trial  jurors,  assigned  as  the  third  ground 
of  error,  for  what  is  termed  in  our  statute  "  implied  bias,"  and 
embraced  within  the  eighth  clause  of  Section  340  of  the  Criminal 
•  Practice  Act :  "  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  that  the  prisoner  is  guilty  or  not  guilty  of  the  ofiense 
charged."  The  diversity  shown  by  the  decided  cases  on  the  point 
under  consideration  led  the  late  Judge  Baldwin  to  remark  that 
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"  upon  no  one  question  of  civil  or  criminal  practice  have  the 
decisions  of  Courts  been  more  inharmonious  than  upon  questions  of 
qualifications  of  jurors  arising  from  the  formation  or  expression  of 
opinion  of  the  guilt  or  innocence  of  the  accused."  (^People  v. 
Reynolds^  16  Cal.  132.)  The  state  of  the  law  on  this  point,  from 
the  opposing  and  contradictory  character  of  the  decisions,  being  so 
uncertain,  induced  the  Legislature  of  California  at  its  first  session 
to  settle,  as  was  supposed,  the  rule  of  law  by  legislative  enactment, 
and  which  provision  we  have  introduced  into  our  criminal  statutes. 
As  before  shown,  to  disqualify  on  this  ground,  the  opinion  or  belief 
formed  or  expressed  must  be  an  unqualified  one.  This  enactment 
in  California  was  followed  by  a  decision  of  the  Supreme  Court 
(^People  V.  McCauley^  1  Cal.  379)  in  which  the  statute  was  fully 
upheld  and  enforced.  But  in  course  of  time  the  rule  under  this 
statute,  as  afterwards  interpreted  by  the  same  Court,  became  much 
relaxed ;  and  ultimately  not  only  this  decision,  but  the  statute  also, 
was  practically  nullified,  so  that  when  the  learned  Judge  made  the 
statement  just  quoted,  the  decisions  of  that  Court  on  the  point  in 
question  furnished  no  exception  to  other  evidences  of  the  undoubted 
fact.  These  opposing  and  contradictory  rulings  necessarily  pro- 
duced much  confusion  and  embarrassment  in  the  trial  of  criminal 
cases,  especially  those  of  the  highest  grade ;  until  finally  the  Court 
resolved  on  a  convenient  occasion  to  review  the  question,  and  estab- 
lish a  fixed  and  definite  rule,  conforming  to  the  evident  meanmg  of 
the  statute.  Fortunately  this  labor  was  intrusted  to  one  eminently 
qualified,  the  result  of  which  was  the  very  fully  considered  opinion 
pronounced  in  the  case  we  have  cited  fix)m  the  Sixteenth  California 
Reports.  This  has  been  accepted  as  a  correct  exposition  of  the 
law,  and  remains,  I  believe,  to  the  present  time  unquestioned  in 
their  highest  Court.  Indeed,  the  principles  then  enunciated  have 
been  applied  in  a  number  of  cases  since  then,  particularly  in  The 
People  V.  Mahonet/,  18  Cal.  180.  The  facts  upon  which  a 
challenge  was  denied  in  that  case  are  not  materially  difierent  from 
this.  In  my  judgment  the  construction  given  to  this  part  jof  the 
criminal  code  by  these  later  decisions  is  the  correct  one.  Applying 
these  principles  to  the  case  made  by  the  answers  of  these  jurors,  I 
must  hold,  with  the  Chief  Justice,  that  the  ruling  of  the  Court  was 
correct  in  disallowing  the  challenge. 
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The  fourth  ground  of  error  is  the  refusal  of  the  Court  below  to 
change  the  venue.  This  application  is  preferred  under  the  pro- 
visions of  Sections  806  and  308  of  the  Criminal  Practice  Act,  and 
is  supported  by  several  affidavits.  The  distinct  ground  of  applica- 
tion is  that  a  fair  and  impartial  trial  cannot  be  had  in  the  county, 
and  which,  under  the  code,  "  must  be  granted  if  the  Court  be  sat- 
isfied that  the  representation  of  the  defendant  be  true."  Counsel 
lays  much  stress  upon  the  circumstance  that  the  matters  contained 
in  the  affidavits,  showing  why  this  change  should  be  had,  are  not 
refuted  by  opposing  evidence ;  and  he  claims  that  these  statements 
must  be  accepted  as  true.  Admit  this  is  so :  does  it  necessarily 
follow  that  the  representation  of  the  defendant  that  he  cannot 
secure  a  fair  and  impartial  trial  in  the  county  is  also  true  ?  By  no 
means.  The  Court  must  determine  the  question  by  all  the  circum- 
stances surrounding  it,  and  be  guided  in  its  judgment,  stating  the 
proposition  in  the  form  in  which  counsel  presents  it,  by  the  exercise 
of  a  reasonable  and  legal  discretion.  Now  the  particular  facts  and 
circumstances  detailed  in  these  affidavits,  independent  of  the  repre- 
sentation of  defendant  as  to  the  trial,  might  be  literally  true,  and 
yet  from  so  populous  a  community  as  inhabit  Storey  County  a  fair 
and  impartial  jury  be  secured  for  the  trial  of  the  accused. 

This  probably  was  the  conclusion  of  the  Judge,  and  whilst  he 
was  unwilling  to  embarrass  the  prosecution  by  granting  a  change 
of  venue  without  an  eflFort  to  secure  a  jury  within  the  county,  he 
distinctly  notified  the  defendant's  counsel  that  he  might  renew  the 
motion  if  it  should  afterwards  appear  difficult  to  procure  such 
jury.  Under  the  circumstances,  it  seems  to  me  the  Court  evinced 
a  proper  and  considerate  regard  for  the  rights  of  both  the  prosecu- 
tion and  defense,  (for  certainly  the  prosecution  has  rights  as  well  as 
the  defense,  although  in  practice  it  often  is  the  case  that  the  rights 
of  the  one  are  lost  sight  of  in  the  anxious  endeavor  to  screen  the 
guilty  from  merited  punishment)  and  as  it  does  not  appear  that 
the  motion  was  renewed,  we  may  infer  that  the  defense  were  wil- 
ling to  chance  a  jury  in  that  county. 

A  decision  in  point  is  contained  in  People  v.  Plummer^  9  Cal. 
298,  where  on  appeal,  the  lower  Court  was  sustained  in  its  ruling 
on  a  similar  question.     Also,  in  People  v.  Mahonyy  18  Cal.  180, 
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an  authority  cited  by  defendant's  counsel  and  commented  on  by 
the  Chief  Justice.  The  last  is  probably  even  a  stronger  case 
against  the  defendant,  for  it  will  be  seen  that  notwithstanding 
Mahony  made  out  a  very  strong  case,  the  Court  overruled  the 
motion,  with  leave  to  renew  it,  which  he  did  do  on  the  same  day 
and  again  the  day  after,  and  each  time  it  was  refused.  This  rul- 
ing was  sustained  on  appeal. 

Appellate  Courts  are  at  all  times  exceedingly  loth  to  disturb  a 
judgment  in  a  criminal  case  solely  on  the  ground  that  the  nisi  prius 
Courts  have  refused  a  change  of  venue,  and  the  instances  are  of 
rare  occurrence  where  it  has  been  done.  For  instance,  in  Califor- 
nia, of  a  large  number  of  appeals  going  to  the  Supreme  Court, 
involving  this  question,  I  find  but  a  single  one,  People  v.  Lee,  5 
Cal.  353,  where  the  judgment  was  reversed  on  this  ground,  and 
even  that  decision  is  sharply  criticised  in  the  later  case  of  People 
V.  Graham,  21  Cal.  261,  and  held  to  be  unreliable  as  authority.  I 
conclude  there  is  no  error  in  the  ruling  of  the  Court  refusing  the 
change  of  venue. 

The  fifth  and  sixth  grounds  of  error  may  be  considered  under 
one  head,  as  all  the  exceptions  go  to  the  alleged  defects  in  the 
indictment.  The  objections  taken  by  counsel  on  these  points 
may  be  summed  up  thus :  first,  the  criminal  code  requires  of  an 
indictment  for  murder  that  it  shall  contain  all  the  essential  aver- 
ments needed  at  common  law  ;  or  second,  if  the  code  has  dispensed 
with  any  of  the  essential  averments  required  at  common  law,  the 
Act  itself  is  unconstitutional. 

Neither  of  these  positions  is  tenable.  The  criminal  code  which 
in  Section  232  has  declared  ^^  all  the  forms  of  pleading  in  criminal 
actions,  and  the  rules  by  which  the  sufiiciency  of  pleadings  are  to  be 
determined,  shall  be  those  which  are  prescribed  by  this  Act,"  con- 
veys no  words  of  idle  meaning,  but  is  the  mandate  of  the  law  which 
Courts  should  regard  and  obey.  The  very  full  and  complete  show- 
ing by  the  Chief  Justice  of  the  various  sections  of  the  code  bear- 
ing on  this  question,  shows  how  zealously  the  law-making  power 
have  endeavored  to  abolish  needless  <^  technicalities  and  subtleties 
invented  as  the  means  of  administering  justice,  and  in  their  stead 
substituted  a  system  of  pleading  founded  upon  the  unerring  prin- 
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ciples  of  justice,  and  having  for  their  end  the  attainment  of  right 
without  regard  to  form."  It  is  true  there  is  some  conflict  in  the 
decisions  growing  out  of  these  statutory  modifications,  but  wherein 
they  have  not  given  full  expression  to  the  spirit  and  purpose  of  the 
code  they  are  but  the  occasional  exhibitions  of  a  ^^  conservatism," 
as  it  has  been  termed,  "  of  a  profession  which  would  impede  but 
cannot  arrest  the  progress  of  a  more  enlightened  understanding  of 
the  true  principles  upon  which  the  science  of  the  law  is  founded ; 
that  would  cling  with  a  blind  subservience  to  rules  originating  in  a 
day  of  comparative  darkness,  rather  than  be  guided  by  the  simpler 
precepts  which  a  reformatory  and  progressive  spirit  has  inaugu- 
rated." These  questions  must  be  tested  by  the  statute  law,  so  far 
as  it  has  pointed  out  the  mode  of  procedure ;  and  authorities  which 
m  effect  ignore  the  distinct  and  emphatic  rules  that  it  has  prescribed 
can  serve  no  purpose  in  determining  our  action.  "  The  object  of 
pleading,  whether  in  civil  or  criminal  actions,  is  to  inform  the  par- 
ties of  the  &cis  alleged  by  each  against  the  other  with  such  clear- 
ness and  distinctness  as  to  enable  ihem  to  prepare  for  the  trial  of 
disputed  facts,  or  for  the  application  of  the  law  to  those  which  are 
admitted.  Refine  as  we  may  upon  the  mode  of  effecting  this  object, 
the  most  devoted  worshipper  of  the  ancient  forms  will  not  deny  that 
this  is  the  only  legitimate  object  of  pleading.  And  in  its  applica- 
tion to  criminal  cases,  in  which  no  special  pleading  is  required  on 
the  part  of  the  defendant  by  the  code  (except  where  a  former  con- 
viction is  pleaded,  which  must  be  in  a  brief,  prescribed  form)  the 
elements  of  pleading  may  be  still  further  condensed  into  this  defi- 
nition :  that  it  is  a  statement  of  a  crime  imputed  to  the  prisoner, 
with  such  a  particularity  of  circumstances  only  as  will  enable  him 
to  understand  the  charge  and  prepare  for  his  defense,  and  as  will 
authorize  the  Court,  applying  the  law  to  the  facts  charged,  to  give 
the  appropriate  judgment  upon  conviction."  (Report  of  Code  Com- 
mission, New  York,  1849,  p.  141.) 

Our  criminal  code  originated  with  the  Code  Commissioners  of  New 
York.  When  originally  adopted  in  1861,  it  was  confessedly  a  copy 
of  the  California  Act  of  May  1, 1851,  but  this  in  turn  was  conceded 
to  be  an  adaptation  of  the  code  reported  by  the  New  York  Commis- 
sioners to  the  Legislature  of  that  State  two  years  before,  but  (I 
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believe)  not  then  enacted.  I  have  compared  this  with  the  CaUfomia 
and  Nevada  Codes,  and  discover  no  difference  in  respect  to  any 
question  arising  here.  The  New  York  Code  Commission  were  law- 
yers of  distinguished  repute,  and  at  least  upon  questions  involved  in 
the  subject  matter  of  their  official  duty,  their  opinions  are  entitled 
to  great  if  not  controlling  weight.  Now,  in  view  of  the  analogies 
between  our  code  and  the  one  prepared  by  the  New  York  Commis- 
sion, it  is  a  significant  fact  that  the  form  of  indictment  in  the  cajse 
at  bar  fully  meets  the  requirements  of  a  form  contained  in  the 
report  of  such  Commissioners,  and  intended  to  supersede  the  more 
complex  and  common  law  form  then  held  necessary  under  the 
revised  statutes  of  1828.  I  will  not  cumber  these  pages  by  giving 
the  old  form,  but  quote  from  their  report  the  form  they  deem  suffi 
cient  (of  course  made  applicable  to  the  facts  of  a  particular  case) 
under  a  code  of  criminal  procedure  which  I  have  shown  has  been 
adopted  substantially  here.     This  form  is  given  as  follows : 

"  Court  of  Oyer  and  Terminer,  of  the  County  of  Columbia.  The 
People  of  the  State  of  New  York  against  John  Jones.  John  Jones 
is  accused  by  the  Grand  Jury  of  the  County  of  Columbia  by  this 
indictment,  of  the  crime  of  murder  committed  as  follows :  The  said 
John  Jones,  on  the  first  day  of  January,  1849,  at  the  City  of  Hud- 
son, in  this  county,  without  authority  of  law,  and  with  malice  afore- 
thought, killed  William  Green  by  riding  over  him  with  a  horse." 

It  has  been  said  that  the  decisions  are  conflicting  as  to  matters 
necessary  to  be  stated  in  an  indictment,  yet  upon  careful  examina- 
tion I  think  it  will  be  found  that,  with  the  exception  of  the  California 
cases,  which  I  shall  presently  notice,  this  conflict  is  more  apparent 
than  real.  In  probably  all  of  the  States,  crimes  and  punishments 
are  defined  by  statute.  In  some  cases  the  mode  of  procedure  by 
indictment  is  left,  as  at  common  law,  with  the  modifications  introduced 
by  early  English  statutes ;  in  fact,  that  which  may  be  regarded  as 
the  American  common  law.  In  other  States  the  statutory  changes 
in  respect  to  the  form  of  an  indictment  preserve  the  essential  quali- 
ties required  at  common  law ;  whilst  in  a  few  instances,  of  which 
California  and  Nevada  are  examples,  the  modifications  introduced  by 
their  codes  have  left  but  feeble  traces  of  the  formality  and  precision 
requisite  at  common  law.     So  that  when  we  say  that  our  statute 
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dividing  murder  into  two  degrees  is  precisely  as  felonious  homicide 
was  by  Statute  23,  Henry  VIII,  C.  I.  Sec.  8,  divided  into  two  de- 
grees, (which  were  afterwards  termed  murder  and  manslaughter) 
or  that  the  Pennsylvania  Statute  of  1794  is  similar  to  our  own  in 
the  definition  given  to  murder  of  the  first  and  second  degrees,  we 
shall  not  fail  to  notice  the  diflFerences  which  were  required  in  indict- 
ment and  trial  of  one  accused  upon  such  charge  under  these  statutes 
and  our  own.     These  differences  are  so  perceptible  as  to  render  the 
decisions  founded  upon  them  of  but  little  value  in  determining  this 
question  under  the  code  prevailing  here.     The  author  mainly  relied 
upon  by  defendant's  counsel  (Bishop  on  Criminal  Procedure)  keeps 
this  distinction  constantly  in  view,  and  illustrates  the  texts  by  num- 
erous references  in  the  accompanying  notes  to  the  changes  which 
statutes  in  different  States  have  introduced  in  this  particular.     In 
California,  with  a  code  of  criminal  procedure  as  already  stated,  in 
all  essentials  like  our  own,  it  is  true  there  is  an  irreconcilable  con- 
flict in  the  decisions.     Counsel  cites  several  cases  from  the  sixth  and 
ninth  volumes  of  these  Reports  in'support  of  his  views,  and  undoubt- 
edly to  the  extent  of  these  authorities  he  is  sustained.     The  later 
cases  of  People  v.  Stevemon^  9  Cal.  273  ;  People  v.  Bolan,  9  Cal. 
576,  and  People  v.  Judd,  10  Cal.  313,  in  part  overrule  the  princi- 
ples held  in  6  Cal.  208  and  236,  and  9  Cal.  31  and  54;  and  in 
The  People  v.  King,  27  Cal.  507,  the  question  is  thoroughly  and 
ably  considered  by  the  Supreme  Court  of  that  State ;  and  in  a  more 
recent  case.  The  People  v.  Oronirij  (see  Sacramento  Union,  Nov. 
13th,  1867)  it  reviews  the  case  of  The  People  v.  King,  before 
cited,  and  distintly  reaffirms  the  rules  stated  in  its  decision  in  the 
King  case,  and  therefore  these  latter  decisions  must  be  considered 
as  being  the  settled  law  under  the  code  in  that  State,  as  to  the  re- 
quisites of  a  good  indictment.     The  principles  enunciated  in  these 
last  two  California  decisions  have  direct  application  to  the  question 
at  issue  here,  and  in  my  judgment,  enunciate  the  correct  rules  of 
construction  to  be  applied  in  practice  under  the  code.     And  it  would 
seem  that  the  reform  suggested  by  the  Code  Commissioners  of  New 
York,  and  adopted  first  in  the  new  State  of  California,  and  after- 
wards introduced  here,  was  but  the  forerunner  of  a  yet  more  radical 
change  to  be  introduced  into  England — the  fountain-head  of  the 
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common  law.  From  a  recent  publication  (the  American  Law 
Review  for  October,  1867)  we  learn  that  the  form  of  an  indictment 
for  murder  now  in  use  there,  is  as  follows : 

"  Gloucestershire,  to  wit :  The  jurors  for  our  Lady  the  Queen, 
upon  their  oath,  present  that  A.  B.,  on  the  tenth  day  of  July,  in  the 
year  of  our  Lord,  1866,  feloniously,  willfully,  and  of  his  malice 
aforethought,  did  kill  and  murder  CD." 

Counsel  further  insists  that  a  constitutional  right  of  defendant's 
is  violated,  because  the  indictment  does  not  conform  to  the  require- 
ment at  common  law,  and  founds  his  objections  on  a  part  of  Section 
8,  Article  I,  of  the  State  Constitution,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty  or  property,  without  due  process 
of  law."  The  same  rights  are  preserved  in  Article  V,  of  amend- 
ments to  the  Constitution  of  the  United  States,  which  is  held  to  be 
a  restriction  of  the  Government  of  the  United  States,  and  the  pro- 
ceedings of  the  Federal  Courts,  and  does  not  apply  to  the  State 
Governments.  But  this  is  of  no  moment,  as  we  observe  the  same 
provision  obtains  in  the  State  Constitution.  It  has  been  universally 
held,  under  a  like  constitutional  restriction,  that  it  does  not  mean 
*'the  process" — or  otherwise  expressed — "the  proceeding"  shall  be 
the  same  as  pursued  at  common  law,  but  that  the  mode  and  manner 
of  their  procedure  may  be  regulated  and  prescribed  by  statute. 
The  authority  which  counsel  cites  on  this  point  (2  Bishop  Crim. 
Prac,  Sec.  686)  is  not  opposed  to  this  principle  j  for  when  the 
author  questions  such  legislation  as  being  unconstitutional  "by 
reason  of  its  being  in  conflict  with  provisions  written  in  the  Supreme 
law,"  he  undoubtedly  refers  to  that  part  of  the  Massachusetts 
Constitution  called  the  Declaration  of  Rights,  Part  1,  Article  12, 
wherein  is  contained  the  following  provisions :  "  No  subject  shall  be 
held  to  answer  for  any  crime  or  offense,  until  the  same  is  fully  and 
plainly,  substantially  and  formally  described  to  him." 

That  such  was  the  sense  in  which  the  question  is  considered  by 
the  authority  cited,  there  can  be  no  doubt,  for  he  says :  "  The  Con- 
stitution of  the  States  differ,  and  for  the  present  discussion,  it  will 
be  suflicient  to  refer  to  the  Constitution  of  Massachusetts  *  *  *." 
If  our  Constitution  was  in  terms  like  that  of  Massachusetts,  (in 
New  Hampshire  the  same  language  is  used  in  their  Constitution) 
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requiring  that  "a  crime  or  ofiFenae  shall  be  fully  and  plainly, 
substantially  and  formally  described .  to  him,"  I  apprehend  there 
could  be  no  doubt  that  the  indictment  in  this  case  would  be  insuffi- 
cient ;  and  indeed  that  such  constitutional  requirement  could  not 
be  met  by  an  indictment  which  fell  much  short  of  the  requisites  at 
common  law. 

The  seventh  point — the  insufficiency  of  the  evidence  to  warrant 
the  verdict — is  suggestive  of  .a  very  important  question,  involving 
a  feature  of  our  Constitution,  and  one  upon  which  Courts  have 
somewhat  diflFered.  The  jurisdiction  of  this  Court  on  appeal  is 
limited  ^'  in  all  criminal  cases  in  which  the  offense  charged  amounts 
to  felony,  to  questions  of  law  alone."  (Sec.  4,  Art.  VI,  Const.) 
And  the  inquiry  arises  here,  to  what  extent  may  this  Court,  and 
incidentally  a  District  Court,  control  the  verdict  of  a  jury  on  the 
ground  of  an  insufficiency  of  the  evidence  to  justify  the  verdict. 
Some  authorities  hold  that  in  its  broadest  sense  it  is  a  question  of 
law,  and  the  verdict  of  a  jury  on  these  grounds  may  be  set  aside ; 
whilst  others  make  a  distinction  between  cases  where  there  is  no 
evidence  of  a  material  fact,  and  where  there  is  some  evidence. 
Greenleaf  in  his  Treatise  on  Evidence,  Volume  1,  page  49,  says: 
"  Whether  there  be  any  evidence  or  not,  is  a  question  for  the  Judge. 
Whether  it  is  sufficient  evidence  is  a  question  for  the  jury ;"  and  as 
we  gather,  more  particularly  from  the  point  made  by  the  State's 
Attorney  and  the  dissenting  opinion  of  two  Judges  of  the  Court, 
this  distinction  was  recognized  by  the  Supreme  Court  of  California 
in  the  People  v.  JoneSy  31  CaJ.  605.  This  question  in  the  case 
before  us  was  not  argued  by  counsel,  and  therefore  I  am  unwilling 
to  pass  upon  it,  as  it  is  not  necessary  in  the  ultimate  disposition  of 
the  appeal,  and  therefore  any  question  on  this  point,  so  far  as  I  am 
concerned,  must  be  regarded  as  open  for  the  future  ruling  of  the 
Court.  If  the  constitutional  objection  holds  good,  that  we  have  no 
license  to  award  a  new  trial  upon  the  ground  that  the  verdict  is 
unsupported  by  the  evidence,  to  which  conclusion  my  present 
impressions  lead  me,  then  the  judgment  should  be  affirmed. 

On  the  other  hand,  if  it  be  a  question  whether  there  is  any  evi- 
dence or  not  in  respect  to  any  material  fact  necessary  to  be  estab- 
lished by  the  prosecution,  I  can  discover  no  sufficient  reasons  why 
the  verdict  of  the  jury  should  be  disturbed. 
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The  only  remaining  ground  of  error  assigned  by  counsel,  relates 
to  the  charge  given  the  jury  by  the  Court  below,  and  refusing  cer- 
tain instructions  asked  on  behalf  of  defendant.  These  questions 
have  been  most  thoroughly  and  in  my  judgment  satisfactorily 
answered  in  the  opinion  of  the  Chief  Justice,  and  concurring  with 
him  in  both  his  reasoning  and  conclusions  on  the  point,  I  must  hold 
the  exceptions  not  well  taken.  After  a  careful  and  protracted 
examination  of  the  many  questions  raised  by  the  defense,  and 
enforced  by  the  arguments  of  counsel  of  surpassing  zeal,  industry 
and  ability,  I  can  in  no  respect  discover  wherein  any  substantial 
right  in  the  defendant  under  the  law  has  pbeen  violated ;  wherefore 
I  concur  in  the  opinion  of  the  Chief  Justice  that  the  judgment  be 
affirmed,  and  the  Court  below  appoint  a  day  to  carry  into  execution 
the  sentence  already  pronounced. 

Dissenting  opinion  of  Lewis,  J. 

The  Judge's  charge  m  this  case  is  very  lengthy  and  generally 
very  clear  and  correct,  evincing  a  thorough  understanding  of  the 
law  of  the  case ;  but  I  find  two  instructions  which  do  not  show  the 
same  caution  which  the  balance  of  the  charge  exhibits.  These 
instructions  are,  in  my  opinion,  fatally  erroneous,  and  entitle  the 
defendant  to  a  new  trial. 

The  first  of  them  reads  as  follows :  "  The  distinction  between 
murder  of  the  first  and  second  degree  is  quite  nice.  I  will  briefly 
state  such  distinction ;  although  from  the  testimony  I  apprehend 
you  may  conclude  that  the  defendant  is  either  guilty  of  murder  of 
the  first  degree,  or  innocent." 

In  my  judgment  this  portion  of  the  charge  is  a  clear  violation  of 
Sec.  12,  Art.  VI,  of  the  Constitution  of  this  State,  which  declares 
that  "  Judges  shall  not  charge  jurors  in  respect  to  matters  of  fact, 
but  may  state  the  evidence  and  declare  the  law." 

The  primary  object  of  this  section,  doubtless,  is  to  secure  to  the 
individual  more  perfectly  and  completely  those  advantages  which 
are  supposed  to  exist  in  the  right  of  trial  by  jury ;  to  leave  to  their 
uninfluenced  judgment  the  finding  of  the  facts.  It  has  always 
been  the  theory  that  the  jury  are  the  arbiters  of  the  facts,  whilst 
the  Judge  is  the  expounder  of  the  law. 
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Ad  queBtionem  facti  mm  respondent  Judices;  so  ad  qtiestionem 
juris  no7i  respondent  juratores,  says  Lord  Coke :  "  It  is  the  prov- 
ince of  the  jury  to  decide  the  facts  and  of  the  Court  to  decide  the 
law,"  is  an  expression  which  is  found  stereotyped  through  the  books. 
It  seems  to  me  this  expression  either  means  that  the  jury  are  the 
exclusive  judges  of  the  fact,  or  it  means  nothing  at  all ;  for  if  the 
Judge  and  jury  together  are  to  be  the  judges  of  the  fact,  then  the 
duties  of  the  Judge  are  not  properly  defined  by  the  expression  that 
it  is  his  province  to  declare  the  law,  for  if  he  has  any  voice  in  the 
decision  of  the  facts,  he  not  only  decides  the  law,  but  also  the  facts. 

The  theory  certainly  is  and  always  has  been  that  the  jury  are  the 
exclusive  judges  of  the  facts.  When  the  Judge,  therefore,  gives 
his  opinion  as  to  what  is  or  is  not  sufficiently  proven,  he  steps  beyond 
the  limits  which  the  law  prescribes  for  him  and  invades  the  province 
of  the  jury.  This,  it  seems  to  me,  is  not  only  the  correct  theory 
upon  which  the  right  of  trial  by  jury  rests,  but  is  the  only  practice 
which  will  give  the  litigants  the  fiill  benefit  of  the  cool  and  delib- 
erate judgment  of  the  jury,  who  are  sworn  to  decide  the  issues 
according  to  the  evidence.  The  Judge  is  not  sworn  to  do  so,  yet  it 
is  well  known  that  his  opinion  as  to  the  weight  of  the  testimony  has 
a  powerful  and  often  a  controlling  weight  with  the  jury.  His  posi- 
tion, character,  and  learning  give  to  his  opinion  great  weight  and 
influence,  whilst  in  the  mere  weighing  of  evidence  or  judging  of  the 
credibility  of  witnesses,  he  may  be  no  better  qualified  than  any  indi- 
vidual member  of  the  jury.  If  therefore  the  Judge  be  allowed  to 
give  his  opinion  upon  the  conclusions  of  fact  to  be  drawn  from  the 
evidence,  it  is  clear  the  trial  by  jury  would  often  be  a  mere  mockery. 
It  would  be  but  the  ridiculous  practice  of  selecting  twelve  men  to 
announce  the  opinion  of  one.  Upon  this  subject  Graham  &  Water- 
man, in  their  valuable  work  on  New  Trials,  make  some  very  just 
and  sensible  remarks,  and  fully  express  my  views  upon  it. 

'*  The  Court  and  jury,"  says  the  author,  "  have  separate  and 
totally  distinct  offices  to  perform.  Each  should  confine  itself  rigidly 
to  its  own  sphere.  It  should  never  be  forgotten  that  the  former  is 
to  decide  the  law  and  the  latter  the  facts.  The  idea  that  the  jury 
cannot  agree  upon  a  verdict  unless  the  Judge  imparts  to  them  his 
notion  of  what  it  should  be  is  not  only  erroneous,  but  often  leads  to 
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great  abuse.  If  the  weight  of  testimony  be  clearly  on  one  side, 
any  such  suggestion  from  the  Judge  is  unnecessary.  If  the  evi- 
dence be  conflicting,  it  is  manifestly  improper  for  the  Judge  to  throw 
his  opinion  into  either  scale.  If  the  issue  were  to  be  tried  by 
Judge  and  jury,  and  not  by  the  jury  alone,  it  would  not  only  be 
proper  but  the  duty  of  the  Court  to  make  its  impression  of  the  evi- 
dence both  known  and  felt.  As  however  our  Courts  are  at  present 
organized,  the  exercise  of  such  an  influence  is  plainly  an  usurpation 
and  an  injury  to  the  party  against  whom  it  is  employed.  The  law 
of  a  case  can  be  stated  and  the  evidence  reviewed  and  commented 
upon  so  as  to  assist  the  jury  in  their  deliberations,  without  improp- 
erly influencing  or  directing  them.  Further  than  this  Courts  are 
Hot  called  upon  to  go,  nor  was  it  ever  contemplated  that  they 
should."  I  am  fully  aware  that  the  decisions  of  the  Courts  gen- 
erally do  not  support  this  view  of  the  respective  duty  of  tiie  Judge 
and  the  jury.  In  criminal  trials  in  England  the  Judges  have 
usually  exercised  a  controlling  influence  upon  the  verdict  of  the 
jury,  and  in  that  way  they  seldom  failed  to  convict  a  prisoner  who 
had  the  misfortune  of  being  obnoxious  to  the  Crown. 

Sir  William  Blackstone,  whilst  admitting  that  the  English  Judges 
have  passed  beyond  the  limits  prescribed  by  the  British  Constitution, 
apologises  for  it  as  a  necessity  resulting  from  the  incapacity  of  jurors 
to  determine  the  nice  and  intricate  questions  which  were  sometimes 
submitted  to  them.  He  says :  "  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to  establish 
the  rights,  to  estimate  the  injuries,  to  weigh  the  accusation,  and 
sometimes  to  dispose  of  the  lives  of  their  fellow  subjects  by  serving 
upon  juries.  In  this  situation  they  have  frequently  a  right  to  decide, 
and  that  upon  their  oaths,  questions  of  nice  importance,  in  the  solu- 
tion of  which  some  legal  skill  is  requisite,  especially  when  the  law 
and  fact,  as  it  often  happens,  are  intimately  blended  together. 
And  the  general  incapacity  even  of  our  best  jurors  to  do  this  with 
tolerable  propriety  has  greatly  debased  their  authority,  and  has 
unavoidably  thrown  more  power  into  the  hands  of  the  Judges  to 
direct,  control,  and  even  to  reverse  their  verdicts  than  periiaps  the 
Constitution  intended."     (1  Black.  Com.  8.) 

In  our  own  Courts  there  is  a  diversity  of  opinion  as  to  how  far 
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the  Judge  may  go  in  giving  his  opinion  upon  the  facts,  some  of  the 
Courts  holdmg,  as  in  Massachusetts,  ^'that  strictly  speaking  no 
opinion  of  the  Court  on  a  question  of  fact  is  open  to  exception," 
whilst  other  Courts  hold  that  the  Judge  should  give  no  opinion 
respecting  the  conclusion  to  be  drawn  from  contested  facts.  Judge 
Mills,  speaking  for  the  Kentucky  Court  of  Appeals  in  Bovmum  v. 
Bartletty  3  A.  K.  Marshall,  declares  this  rule  in  the  following 
language : 

"  The  next  instruction  asked  and  refused  by  the  Court  was, 
that  the  defendants  had  shown  no  privity  and  connection  between 
the  patents  of  Innes  and  their  possession.  This  was  a  question 
requiring  the  opinion  of  the  Court  with  regard  to  some  of  the  facts 
in  the  cause,  and  ought  not  to  have  been  given  if  there  was  any 
evidence  conducing  to  establish  the  facts.  The  Court  is  the  proper 
judge  of  what  evidence  conduces  to  establish  a  fact ;  but  when  such 
evidence  is  given  the  Court  ought  not  to  express  an  opinion  on  its 
sufficiency,  but  leave  its  weight  with  the  jury,  except  in  those  cases 
where  the  evidence  is  admitted  with  all  its  €orce,  as  is  sometimes 
done  by  a  demurrer  to  evidence,  and  proceedmgs  of  a  like  nature." 

It  is  observable  that  the  authorities  have  established  no  clear  and 
definite  line  between  the  province  of  the  Judge  and  that  of  the 
jury  in  this  respect.  But  in  my  judgment  that  section  of  the  Con- 
stitution which  is  quoted  above  establishes  that  line,  restores  the 
practice  to  a  closer  conformity  with  the  theory,  and  gives  to  litigknts 
the  right  of  having  the  facts  in  their  case  decided  by  a  jury  unin- 
fluenced by  the  opinion  of  the  Judge.  This  section  clearly  pro- 
hibits the  Judges  firom  giving  their  opinion  upon  any  contested  fact 
in  the  case,  or  saying  to  the  jury  what  may  or  may  not  be  suffi- 
ciently proven.  Thus  the  jury,  who  theoretically  have  always  been 
considered  the  judges  of  the  fact,  are  practically  made  so.  They 
who  are  sworn  to  decide  the  issues  between  the  parties  according  to 
the  evidence  are  thus  left  entirely  free  to  determine  the  fact  as 
their  judgment  may  dictate,  uninfluenced  by  any  consideration  but 
the  evidence  in  the  case.  If  there  be  any  reason  why  the  jury 
should  not  be  influenced  by  the  opinion  of  the  Judge  upon  matters 
of  fact,  given  as  a  direct  charge,  surely  the  same  reason  exists 
against  such  influence,  though  exercised  by  a  mere  insinuation  or 
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intimation  of  opinion ;  for,  as  I  have  already  said,  a  mere  intimation 
of  opinion  bj  the  Judge  often  makes  as  much  impression  upon  the 
jury  as  a  positive  direction  to  find  in  a  certain  way.  If  the  object 
of  the  Constitution  be  to  remove  the  jury  beyond  the  influence  of 
the  Judge  in  the  decision  of  matters  of  fact,  (and  I  think  such  to 
be  the  object)  the  manner  in  which  that  influence  may  be  exerted 
is  certainly  a  matter  of  no  consequence,  whether  it  be  by  a  direct 
and  positive  instruction  as  to  what  may  be  established  by  the 
evidence,  or  by  the  simple  intimation  of  an  opinion.  It  seems  to 
me,  therefore,  that  the  spirit  of  the  Constitution  as  peremptorily 
prohibits  the  intimation  of  an  opinion  by  the  Judge  as  to  what  may 
or  may  not  be  sufiiciently  proven,  as  a  direct  charge  to  that  effect. 

But  the  Judge  below  in  this  case  gave  it  as  his  opinion  to  the 
jury  that  the  testimony  established  one  of  two  facts :  either  that 
defendant  was  guilty  of  murder  in  the  first  degree  or  that  he  was 
innocent.  Thus  his  opinion  is  given  to  the  jury  that  the  evidence 
did  not  justify  a  conviction  of  murder  in  the  second  degree.  That 
may  have  been  a  fact.  "  The  Judge  may  have  drawn  the  correct 
conclusion  from  the  evidence,  but  he  was  not  to  decide  whether  the 
evidence  established  murder  in  the  first  or  murder  in  the  second 
degree.  That  is  made  a  question  of  fact  to  be  decided  by  the 
jury ;  Section  17,  Laws  of  1861,  p.  59,  declaring  that  "  the  jury 
before  whom  any  pei^son  indicted  for  murder  shall  be  tried  shall,  if 
they  find  such  person  guilty  thereof,  designate  by  their  verdict 
whether  it  be  for  murder  of  the  first  or  second  degree." 

Here,  then,  the  Judge  below  charged  the  jury  as  to  a  matter  of 
fact ;  gave  it  as  his  opinion  that  if  the  defendant  committed  the 
homicide  it  was  a  willful,  deliberate,  and  premeditated  killing — ^that 
is,  murder  in  the  first  degree.  Where  the  homicide  is  not  com- 
mitted by  means  of  poison,  lying  in  wait,  or  torture,  or  in  the  per- 
petration or  attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary, 
(in  all  these  cases  it  being  expressly  made  under  the  first  degree) 
the  degree  of  the  offense  depends  entirely  upon  the  question 
whether  the  killing  was  willful,  deliberate,  and  premeditated.  In 
other  words,  whether  the  killing  was  the  result  of  a  deliberate  intent 
to  take  life. 

The  degree  of  the  crime  is  a  question  which  is  not  only  to  be 
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stated  in  the  verdict,  but  which  most,  like  anjr  other  fact,  be  estab 
lished  by  the  evidence.  Therefore,  to  justify  a  conviction  of  mur- 
der in  the  first  degree,  it  must  be  shown  that  there  was  an  intent  to 
kill — to  show  such  a  state  of  facts  or  circumstances  as  will  negative 
a  killing  without  the  deliberate  intent  or  purpose  to  kill,  but  which 
at  common  law  would  be  murder.  At  common  law,  any  killing 
which  results  from  any  unlawful  act,  the  probable  consequence  of 
which  is  death,  is  deemed  murder,  although  the  killing  was  not  pre- 
viously intended,  as  the  cases  put  by  Blackstone  of  '^  an  unnatural 
son  who  exposed  his  sick  father  to  the  air  against  his  will,  by  reason 
whereof  he  died ;  of  the  harlot  who  laid  her  child  under  leaves  in 
an  orchard,  where  a  kite  struck  it  and  killed  it ;  of  the  parish 
officers  who  shifted  a  child  from  parish  to  parish  till  it  died  for  want 
of  care  and  sustenance." 

And  so  if  a  man  throw  a  heavy  body  from  the  roof  of  a  building 
into  a  crowded  street,  by  means  of  which  a  person  is  killed,  it  is 
murder,  though  there  was  no  intent  to  kill. 

But  in  none  of  these  cases  would  the  homicide  be  murder  in  the 
first  degree  under  our  statute,  because  of  the  absence  of  the  delib- 
erate intent  to  kill.  To  warrant  a  conviction,  therefore,  of  murder 
m  the  first  degree  (where  it  is  not  committed  in  the  perpetration 
or  attempt  to  perpetrate  robbery,  etc.)  the  evidence  must  be  such 
as  to  negative  any  presumption  of  a  killing  without  a  deliberate 
intent  to  do  so ;  or  rather  a  deliberate  intent  or  purpose  to  kill 
must  be  proven  by  the  prosecution.  (Wharton's  Criminal  Law, 
1083.) 

The  statute  declares  that  only  willful,  deliberate  and  premedi- 
tated killing,  or  that  which  is  perpetrated  by  means  of  poison, 
lying  in  wait  or  torture,  or  which  is  committed  in  the  perpetration 
or  attempt  to  perpetrate  arson,  rape,  robbery  or  burglary,  shall  be 
murder  in  the  first  degree ;  that  all  other  kinds  of  murder  shall  be 
deemed  murder  in  the  second  degree.  To  convict  of  murder  in  the 
first  degree  it  is  therefore  as  necessary  for  the  prosecution  to  show 
in  a  case  of  this  kind  that  the  killing  was  willful,  deliberate  and 
premeditated,  as  it  is  to  establish  any  other  fact.  And  it  must  not 
only  be  proven,  but  it  must  be  established  beyond  a  reasonable 
doubt.  If  there  be  a  reasonable  doubt  whether  such  deliberate 
81 
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intent  to  kill  existed,  the  prisoner  should  have  the  advantage  of 
the  doubt  and  the  jury  should  find  him  guilty  of  the  lower  grade 
of  the  crime.  This  reasonable  doubt  is  as  available  to  reduce  the 
degree  of  the  offense  as  to  acquit  entirely.  (1  Wharton's  Ameri- 
can Criminal  Law,  710 ;  Id.  944.) 

It  may  be  said  that  the  killing  being  shown,  the  law  would  pre- 
sume it  to  be  murder.  Such  is  the  presumption,  but  it  is  not  pre- 
sumed to  be  murder  in  the  first  degree.  The  mere  homicide,  inde- 
pendent of  the  manner  of  the  killing,  would  doubtless  only  raise 
the  presumption  of  murder  in  the  second  degree.  As  murder  may 
be  committed  in  innumerable  ways,  without  the  deliberate  and  pre- 
meditated intent  to  kill,  the  mere  fact  of  the  killing  should  not  raise 
the  presumption  that  such  deliberate  intent  to  kill  existed.  It  has 
been  held  in  Virginia  and  Ohio,  that  where  the  homicide  is  proven 
the  presumption  is  that  it  is  murder  in  the  second  degree.  That  if 
the  prosecutor  would  make  it  murder  in  the  first  degree,  he  must 
establish  the  characteristics  of  that  crime,  and  if  the  prisoner 
would  reduce  it  to  manslaughter  the  burden  of  proof  is  on  him. 
(1  Wharton  Criminal  Law,  1111.)  The  deliberate  and  premed- 
itated attempt  to  kill,  which  the  statute  makes  a  necessary  ingre- 
dient of  this  crime,  can  it  seems  to  me  only  be  ascertained  in  one 
of  two  ways — either  by  the  express  declarations  of  the  prisoner,  or 
from  the  manner  of  the  killing  and  the  circumstances  connected 
with  it.  Where  the  killing  is  not  proven  by  an  eye  witness,  and 
the  manner  of  killing  is  gathered  only  from  the  wound  or  wounds 
upon  the  body,  it  is  clear  that  it  would  in  a  majority  of  cases  be 
very  difiicult  to  show,  beyond  a  reasonable  doubt,  that  the  homicide 
was  committed  with  a  deliberate  intent  to  kill.  If  it  appeared  that 
the  mortal  wound  was  inflicted  with  an  instrument  likely  to  produce 
death  and  upon  a  vital  part  of  the  body,  that  would  perhaps  be 
sufficient  to  warrant  a  conviction  of  murder  in  the  first  degree  ;  but 
it  would  not  by  any  means  be  conclusive,  because  it  might  have 
been  inflicted  in  self  defense,  or  upon  a  sudden  quarrel,  or  in  the 
reckless  attempt  to  inflict  some  bodily  harm,  in  all  of  which  cases 
the  crime  would  only  be  murder  in  the  second  degree. 

Take  the  case  at  bar,  what  evidence  is  there  that  the  killing  was 
willfiil,  deliberate  and  premeditated  ?     Simply  the  manner  in  which 
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the  life  of  the  deceased  was  taken,  the  presamption  being  that 
death  produced  by  choking  or  strangling  must  have  been  the  result 
of  a  deliberate  intent  to  kill ;  such  would  be  a  natural  presump- 
tion, and  one  suflScient,  perhaps,  to  justify  a  conviction  of  murder 
in  the  first  degree.  Killing  produced  by  such  means  might  have 
satisfied  the  jury  beyond  a  reasonable  doubt  of  the  premeditated 
intent  to  kill,  but  surely  such  fact  would  not  conclusively  establish 
it.  Is  it  not  possible  that  a  quarrel  may  have  occurred  between 
the  defendant  and  the  deceased,  and  that  in  the  heat  of  such  a 
quarrel  death  might  have  been  the  result  ?  Had  such  been  the 
case  it  would  not  necessarily  be  murder  in  the  first  degree.  Or 
suppose  there  had  been  no  quarrel,  but  the  defendant  went  to  the 
house  of  the  deceased  with  the  intent  and  purpose  of  inflicting 
bodily  punishment  upon  her,  and  in  doing  so  choked  her  beyond 
his  purpose.  In  such  case  the  crime  would  not  be  murder  in  the 
first  degree,  because  it  would  not  be  the  result  of  a  deliberate 
intent  to  kill.  True,  the  proof  in  such  case  might  be  overwhelm- 
ing and  convincing  that  such  was  the  intent.  Admitting  it  to  be 
so,  yet  as  it  is  a  fact  to  be  determined  by  the  jury,  and  of  the 
existence  of  which  they  are  to  be  satisfied  beyond  a  reasonable 
doubt,  and  upon  which  it  is  possible  they  may  have  such  doubt,  the 
Judge  transcends  his  power  when  he  tells  them  that  such  fact  is 
established  by  the  evidence,  as  was  virtually  done  in  this  case. 
To  give  it  as  his  opinion  to  the  jury  that  the  defendant  was  either 
guilty  of  murder  in  the  first  degree  or  innocent,  was  simply  saying 
that  the  evidence  established  the  homicide  to  have  been  a  willful, 
deliberate  and  premeditated  killing,  which  was  a  fact  incumbent 
upon  the  prosecution  to  establish,  and  which  could  only  be  determ- 
ined by  weighing  all  the  testimony  in  the  case.  Had  the  Judge 
below  told  the  jury  that  the  evidence  fully  showed  that  the  defend- 
ant committed  the  crime,  it  would  hardly  be  clsdmed  that  it  would 
not  be  a  violation  of  the  Constitution.  That  it  would  not  be 
"  charging  as  to  matters  of  fact,"  and  yet  the  deliberate  intent  to 
kill,  is  a  fact  as  necessary  to  be  proven  by  the  prosecution  as  the 
proof  that  the  defendant  occasioned  the  death  of  deceased.  How 
was  the  fact  that  a  conviction  of  murder  in  the  second  degree  was 
not  justified  by  the  evidence  to  be  ascertained  ?     Only  by  assum- 
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iBg  that  the  deliberate  and  premeditated  mtent  to  kill  was  proven 
beyond  a  reasonable  doubt.  The  jury  might  possibly  have  had 
some  doubts  upon  that  question.  They  may  have  been  well  satis- 
fied that  the  defendant  took  the  life  of  the  deceased,  and  bemg 
satisfied  of  that,  the  law  justified  them  m  the  presumption  that  the 
homicide  was  murder ;  but  they  may  not  have  been  satisfied  beyond 
a  reasonable  doubt  that  the  killing  was  the  result  of  a  deliberate 
and  premediated  intent  or  design  to  take  life,  and  if  they  were  not 
they  should  have  found  him  guilty  of  the  higher  degree.  Thus 
the  Judge  not  only  charged  the  jury  as  to  a  matter  of  fact,  but 
assumed  and  gave  it  as  his  opinion  that  such  fact  was  proven  beyond 
a  reasonable  doubt,  whilst  the  jury  might  have  drawn  a  different 
conclusion  from  the  evidence. 

Had  the  homicide  in  this  case  been  committed  by  means  of 
poison,  or  in  the  perpetration  or  attempt  to  perpetrate  arson,  rape, 
robbery  or  burglary,  possibly  it  would  not  be  deemed  error  in  the 
Court  to  say  to  the  jury  that  they  could  only  find  defendant  guilty 
of  murder  in  the  first  degree  or  acquit  him,  because  the  law  abso- 
lutely makes  all  homicide  committed  in  that  manner  murder  in  the 
first  degree  ;  and  when  the  prosecution  establishes  the  fact  that  it 
was  committed  in  any  of  these  ways,  the  burden  of  reducing  the 
crime  devolves  upon  defendant  if  such  thing  were  possible.  If  for 
example  it  was  shown  by  the  prosecution  that  the  killing  was  com- 
mitted by  means  of  poison,  and  there  was  no  attempt  to  show  a 
killing  by  any  other  means,  the  Court  might  say  that  there  was  no 
evidence  to  reduce  the  crime  to  murder  in  the  second  degree,  with- 
out, perhaps,  violating  the  constitutional  provisions.  At  least,  it 
has  been  held  in  California  upon  a  Constitution  similar  to  ours,  that 
when  the  killing  is  proven,  and  there  is  no  attempt  upon  the  part  of 
the  prisoner  to  reduce  the  offense  to  manslaughter,  it  is  not  error 
for  the  Court  to  instruct  the  jury  that  they  are  not  to  consider  the 
question  of  manslaughter.  That  would,  however,  be  a  very  differ- 
ent case  from  this.  In  that  case  the  Court  simply  tells  the  jury 
that  the  defendant  has  introduced  no  evidence  to  reduce  an  act, 
which  in  contemplation  of  law  is  murder,  to  manslaughter,  the  bur- 
den of  proving  which  is  always  thrown  upon  the  defendant  after 
the  homicide  is  established  by  the  prosecution.     Under  its  right 
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to  state  the  evidence,  the  Court  might  perhaps  say  that  there  was 
no  evidence  to  establish  a  certain  fact,  if  such  were  indeed  the  case. 
I  do  not,  however,  say  that  even  that  might  not  possibly  be  con- 
sidered error.  But  in  this  case,  the  Court  tells  the  jury  that  a 
fact,  which  it  was  the  duty  of  the  prosecution  to  establish  beyond  a 
reasonable  doubt,  was  so  established.  That  is  giving  an  opinion 
upon  the  weight  and  sufSciency  of  evidence,  not  a  statement  that 
there  is  no  evidence  to  establish  a  fact.  It  is  not  charged  in  the 
indictment,  nor  is  it  claimed  by  counsel,  that  the  murder  in  this 
case  was  committed  by  means  of  poison  or  in  the  perpetration  of, 
or  attempt  to  perpetrate  arson,  rape,  or  robbery ;  and  as  there  is 
no  proof  that  it  was  so  committed,  the  degree  rested  solely  upon 
the  question  whether  it  was  proven  beyond  a  reasonable  doubt  that 
the  homicide  was  the  result  of  a  deliberate  and  premeditated  intent 
to  kill.  Whether  it  was  or  not,  the  jury  were  the  exclusive  judges, 
and  therefore  the  Court  erred  in  ^ving  the  instruction  set  out 
above. 

The  other  instruction,  which  in  my  opinion  is  open  to  the  same 
objections,  reads  as  follows: 

"  The  testimony  in  this  case  tends  to  show  the  property  of  the 
deceased,  or  some  portion  of  the  same,  in  the  possession  of  the 
defendant  at  a  time  subsequent  to  the  alleged  murder,  and  at  quite 
a  recent  date."    *    *    * 

This  instruction  assumes  that  the  property  found  in  the  possess- 
ion of  the  defendant  was  the  property  of  the  deceased.  That  was 
a  question  upon  the  establishment  of  which  alone  the  defendant 
could  have  been  convicted.  It  will  be  observed  that  the  Court 
does  not  say  that  the  evidence  tended  to  show  that  the  property 
found  in  the  possession  of  the  defendant  belonged  to  the  deceased ; 
but  assuming  that  the  property  did  belong  to  the  deceased,  the 
Court  says  the  evidence  tends  to  show  simply  one  fact — i.  e.,  that 
it  was  in  the  defendant's  possession  subsequent  to  the  murder. 
Whether  the  property  found  in  possession  of  the  defendant  belonged 
to  the  deceased,  was  a  question  of  fact  to  be  ascertained  by  the 
jury.  However,  as  the  first  instruction  discussed  is  in  my  opinion 
sufficient  to  reverse  the  judgment  in  this  case,  I  do  not  deem  it 
necessary  to  give  this  any  further  consideration. 


Digitized  by 


Google 


478  SUPREME  COURT  OF  NEVADA,  1867. 

The  State  of  Nevada  v.  Millain. 

As  the  swift  and  certain  administration  of  criminal  justice  is  the 
surest  preventive  of  crime,  and  the  strongest  guarantee  of  public 
order,  any  circumstance  which  has  a  tendency  to  delay  or  defeat  it 
is  greatly  to  be  regretted.  But  however  deeply  we  may  deplore 
any  such  circumstance,  it  is  the  first  and  paramount  duty  of  the 
citizen  to  respect,  and  of  the  Court  to  vindicate,  the  law.  It 
should  not  be  forgotten  that  even  to  the  most  abandoned  and  reck- 
less felon,  charged  with  the  most  heinous  and  most  revolting  crime, 
the  law  guarantees  rights  which  no  man  has  a  right  to  take  from 
him  ;  which  no  Court  can  conscientiously  disregard.  Though  the 
proof  of  his  crime  be  overwhelming  and  conclusive — though  there 
be  nothing  to  mitigate  his  crime,  no  circumstance  to  plead  for 
mercy,  no  legal  technicality  to  obstruct  the  keen  point  of  the  sword 
of  justice — ^yet  it  is  only  upon  a  presentment  or  indictment  of  a 
Grand  Jury  that  he  can  be  called  upon  to  answer  for  his  crime ; 
he  can  only  be  found  guilty  by  the  verdict  of  an  impartial  jury,  and 
executed  or  punished  only  upon  a  regular  judgment  of  a  Court 
having  complete  jurisdiction ;  in  other  words,  the  criminal  has  a  right 
to  claim  that  justice  shall  only  be  meted  out  to  him  in  exact  accordance 
with  the  strict  and  inflexible  rules  of  law.  It  is  his  right  to  have 
the  law  governing  his  case  clearly  and  correctly  expounded  to  the 
jury  ;  notwithstanding  the  proof  of  his  guilt  may  be  perfectly  con- 
clusive, yet  any  material  error  in  so  stating  the  law  entitles  him  to 
a  new  trial.     That  may  not  be  a  good  rule,  but  ita  lex  scripta  est. 

The  law,  in  its  humanity,  presumes  every  man  innocent  until  his 
guilt  is  established  according  to  the  rules  adopted  for  that  purpose. 
Until  his  guilt  is  so  established,  therefore,  the  strong  arm  of  the 
law  shields  and  protects  him  as  it  does  the  most  pure  and  upright 
citizen  in  the  community. 

In  my  judgment  a  new  trial  should  be  awarded. 


RESPONSE  TO   PETITION  FOR  REHEARING. 

Opinion  by  Bbatty,  C.  J.,  Johnson,  J.,  concurring. 

A  petition  for  a  rehearing  has  been  filed  in  this  case,  and  three 
points  are  relied  on  in  that  petition.     Those  points  are  as  follows : 
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Ist.  That  this  Court  erred  in  sustaining  one  of  the  instructions 
given  by  the  Judge  in  the  Court  below. 

2d.  That  the  indictment  was  bad  because,  when  our  Constitution 
was  adopted  requiring  that  "  No  man  shall  be  prosecuted  for  a  cap- 
ital or  otherwise  infamous  crime,  except  upon  indictment  or  pre- 
sentment," etc.,  the  word  indictment  was  used  in  its  common  law 
signification,  and  meant  what  it  meant  at  common  law  and  not  what 
it  might  be  made  to  mean  by  subsequent  enactment. 

3d.  That  the  examination  of  D.  Black  showed  that  he  was  not  a 
competent  juror,  and  not  capable  of  rendering  an  impartial  verdict. 

We  will  examine  the  objections  in  their  reversed  order.  With 
regard  to  the  third  point,  it  was  fully  discussed  both  in  oral  argu- 
ment and  the  written  brief  of  appellant's  counsel.  The  objection 
was  carefully  examined  by  this  Court,  and  we  were  unanimously  of 
the  opinion  the  juror  was  not  disqualified,  and  we  see  no  reason  to 
change  that  opinion.     No  new  light  is  thrown  on  the  subject. 

The  second  point  was  argued  with  great  ability  by  counsel  on 
the  first  hearing  of  this  case.  His  brief  was  certainly  very  full  on 
this  point,  and  we  read  with  great  care  and  attention  the  argu- 
ments of  Mr.  Bishop  as  to  the  necessity  of  an  indictment  for  murder 
drawing  the  distinction  between  murder  of  the  first  and  second 
degree.  We  examined  all  the  authorities  cited  by  counsel,  with 
many  others  not  referred  to ;  and  after  a  very  careful  examination 
of  this  point,  the  Court  was  satisfied  of  the  suflSciency  of  the  indict- 
ment under  our  statute  upon  the  subject. 

The  counsel,  in  his  petition  for  rehearing,  presents  no  new  argu- 
ment on  this  point.  He  perhaps  lays  more  stress  now  than  he  did 
in  his  first  argument,  upon  the  proposition  that  the  word  indictment, 
as  used  in  our  State  Constitution,  must  be  understood  to  have  meant 
an  indictment  as  that  word  is  understood  at  common  law.  This 
view  of  the  case  was  under  consideration,  but  on  mature  reflection 
we  could  not  come  to  the  conclusion  that  appellant's  counsel  seems 
to  think  should  have  been  arrived  at.  When  the  Constitution  of 
the  United  States  was  adopted,  it  only  required  a  person  before 
being  put  on  his  trial  for  a  capital,  or  other  infamous  crime,  to  be 
presented  or  indicted,  showing  that  the  formality  of  an  indictment 
might  be  dispensed  with  if  the  grand  jury  acted  by  presentment. 
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In  other  words,  that  it  was  only  necessary  that  the  grand  jury,  in 
some  form,  should  sanction  the  proceeding  before  a  party  should 
be  put  on  his  trial. 

If  it  was  meant  to  require  a  common  law  indictment,  what  was 
such  an  indictment  ?  Before  the  Norman  conquest,  I  am  not  cer- 
tain what  language  was  used  in  law  proceedings,  probably  either 
Latin  or  Anglo  Saxon,  in  most  parts  of  England ;  in  other  parts, 
probably  either  the  Danish  or  Welsh  language.  After  the  conquest 
of  England  by  the  Normans,  all  legal  proceedings  were  either  in 
Norman,  French,  or  Latin.  The  older  forms  of  indictment  with 
which  we  have  any  particular  acquaintance  under  the  common  law 
system  were  in  Latin.  But  the  Latin  forms  had  been  abolished  in 
England  before  we  adopted  our  Federal  Constitution.  Certainly  it 
was  not  the  intention  of  the  Convention  who  formed  our  Constitu- 
tion to  reintroduce  the  obsolete  Latin  form  of  indictment.  If  they 
did  not  intend  to  reestablish  the  old  Latin  form,  how  are  we  to 
know  that  it  was  the  intention  to  require  any  particular  form  for 
our  indictment.  Even  if  the  framers  of  that  instrument  had  used 
the  single  term  indictment,  without  connecting  the  other  and  more 
latitudinous  term  presented  with  it,  would  it  not  be  more  rational 
to  conclude  they  only  meant  that,  before  a  party  was  put  on  his 
trial  for  a  certain  class  of  offenses,  a  "  grand  jury  legally  convoked," 
should  upon  their  oaths  prefer  a  written  charge  against  him,  stating 
the  nature  of  the  acts  done  and  the  crime  of  which  he  was  accused, 
leaving  the  form  of  that  charge  and  the  language  in  which  it  was 
to  be  stated  to  be  regulated  by  law,  as  it  heretofore  had  often 
been.  That  this  was  their  intention,  is  we  think,  clearly  shown  by 
the  use  of  the  word  presentment  in  connection  with  the  term  indict- 
ment. 

That  this  was  the  view  taken  by  the  framers  of  our  own  Consti- 
tution there  is  less  reason  to  doubt.  We  have  copied  most  of  our 
Constitution  and  most  of  our  laws  from  the  sister  State  of  California. 
Long  before  the  adoption  of  our  Constitution  that  State  had  passed 
laws  simplifying,  shortening  and  omitting  many  of  the  more  formal 
parts  of  the  old  fashioned  indictments.  These  more  simple  and  less 
formal  indictments  had  often  been  sustained  by  the  Courts  of  Cali- 
fornia, and  also  by  the  Territorial  Courts  of  Nevada,    It  could  not 
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have  been  the  intention  of  the  framers  of  our  Constitution  to  com- 
pel this  State  to  go  back  to  the  old  and  almost  obsolete  form  of  the 
common  law  indictments. 

We  see  no  reason  for  changing  the  views  we  first  expressed  on 
this  point. 

The  remaining  point  in  the  petition  for  a  rehearing  which  we 
deem  it  necessary  to  notice,  is  in  regard  to  one  of  the  instructions 
complained  of. .  That  instruction  is  in  the  following  language :  ^^  The 
distinction  between  murder  of  the  first  or  second  degree  is  quite 
nice.  I  will  briefly  state  such  distinction,  although  from  the  testi- 
mony I  apprehend  that  you  may  conclude  that  the  defendant  was 
either  guilty  of  murder  of  the  first  degree,  or  innocent." 

The  complaint  is  that  the  jury  were  instructed  as  to  matters  of 
fact,  when  the  Constitution  provides  that  they  alone  shall  be  the 
judges  of  fact ;  in  other  words,  that  the  Court  usurped  the  province 
of  the  jury  in  expressing  an  opinion  as  to  matters  of  fact.  Whilst 
judges  are  prohibited  from  charging  juries  in  respect  to  matters 
of  fact,  they  are  authorized  to"  state  the  testimony."  It  may  be 
doubtful  as  to  what  is  the  exact  meaning  of  this  latter  expression. 
It  was  hardly  intended  to  confine  the  Judge,  in  stating  the  testi- 
mony, to  a  parrot-like  repetition  of  what  the  witnesses  said.  For 
such  a  purpose  the  wisest  Judge  would  be  less  competent  than  a 
good  phonographic  reporter.  It  must  surely  have  been  intended 
to  allow  the  Judge  some  latitude  in  commenting  on  the  testimony 
he  was  stating.  If  not,  it  was  foolish  to  say  he  should  state  it.  If 
the  Judge  may  comment  on  the  testimony  given,  what  character  of 
limitation  will  you  place  on  those  comments  ?  That  he  may  weigh 
the  evidence  and  comment  on  it,  point  out  the  discrepancies  in  the 
testimony  on  either  side,  show  where  one  piece  of  evidence  corrobo- 
rates another,  or  where  the  testimony  of  two  or  more  witnesses 
contradict  or  conflict  with  one  another,  is  generally  admitted.  As 
we  stated  in  our  former  opinion,  it  is  admitted  that  the  Judge  may 
m  many  cases  determine  that  there  is  no  evidence  to  support  a  given 
proposition. 

On  this  ground  nonsuits  are  granted  in  civil  cases,  and  juries 
directed  or  advised  to  acquit  in  criminal  cases.  It  has  certainly 
been  held  in  some  cases  that  the  opinion  of  the  Court  expressed  as 
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to  the  weight  or  sufficiency  of  evidence  on  any  given  point  was  not 
error.  On  the  other  hand,  it  has  been  held  that  it  would  be  error 
where  there  was  any  conflict  of  evidence  for  the  Court  to  say  to  the 
jury  that  a  certain  fact  was  or  was  not  proved.  But  there  is  a 
great  difference  in  the  two  propositions.  In  the  first  the  Judge  only 
gives  his  opinion  and  advice,  still  leaving  the  jury  perfectly  free  to 
find  the  fact  as  they  think  right,  only  giving  to  the  advice  and  opin- 
ion of  the  Judge  such  weight  as  it  is  entitled  to.  In  the  other  they 
are  imperatively  commanded  to  find  a  fact  in  a  certain  way,  or  in 
making  up  their  verdict  to  consider  that  particular  fact  as  fully 
established. 

The  case  of  The  Commonwealth  v.  Child,  10  Pick.  252,  estab- 
lishes the  first  proposition.  The  case  cited  by  Mr.  Justice  Lewis 
in  his  opinion  in  this  case  from  3  A.  K.  Marshall,  is  one  wherein  the 
Court  below  was  asked  to  instruct  the  jury  positively  that  a  certain 
fact  had  not  been  proved,  when  in  fact  certain  evidence  had  beeu 
given  tending  to  show  that  fact.  The  Court  refused  to  give  the 
instruction,  and  the  appellate  Court  held  the  ruling  correct.  But 
that  Court  in  expressing  their  views  of  the  law  use  language  going 
far  beyond  the  case  before  them.  They  go  farther  and  say  the 
Court  should  not  even  express  an  opinion  in  regard  to  a  fact  where 
there  is  a  conflict  of  evidence.  But  where  an  opinion  goes  beyond 
the  case  before  the  Court  it  amounts  to  a  mere  dictum.  So  far  as 
this  case  goes  it  only  establishes  the  second  proposition  we  have 
stated,  which  is  not  necessarily  in  conflict  with  the  Massachusetts 
case.  The  dictum  (which  is  probably  the  mere  result  of  careless- 
ness) certainly  is  in  conflict  with  the  case  in  10  Pick, 

In  the  case  of  the  People  v.  Ybarra,  17  Cal.  166,  the  defend- 
ant was  indicted  for  the  murder  of  a  woman.  There  was  evidence, 
and  among  other  things  the  dying  declarations  of  the  murdered 
woman,  that  she  was  murdered  by  Pedro,  a  man  with  whom  she  had 
been  living.  But  the  defendant  who  was  on  trial  was  not  arrested 
until  the  lapse  of  a  considerable  period  after  the  offense  committed, 
and  his  main  reliance  before  the  jury  was  that  he  was  not  the  Pedro 
who  had  lived  with  the  woman.  In  other  words,  there  was  a  ques- 
tion as  to  the  identity  of  the  defendant,  whether  he  was  the  Pedro 
Ybarra  who  had  formerly  lived  with  the  murdered  woman,  or  waa 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  483 

The  State  of  Nevada  v.  Millain. 

a  difTerent  man  unfortunately  bearing  the  same  christian  name, 
(Pedro)  and  a  close  personal  resemblance  to  the  former  companion 
of  the  murdered  woman.  These  facts  do  not  distinctly  appear  in 
the  reported  case,  though  it  is  clear  from  the  opinion  of  the  Court 
that  some  question  of  this  kind  was  raised  in  the  case.  The  writer 
of  this  opinion  having  been  of  counsel,  recollects  the  main  features 
of  the  case  distinctly.  A  witness  in  that  case  gave  in  evidence  the 
dying  declaration  of  deceased,  and  swore  that  he  recognized  the 
defendant  as  the  Pedro  with  whom  deceased  had  lived,  and  of  whom 
she  spoke  in  her  dying  declarations.  The  Court  instructed  the  jury 
that  if  they  believed  the  dying  declarations  of  deceased  were  true 
they  must  convict  the  defendant.  This  took  from  the  jury  the  right 
to  exercise  any  judgment  as  to  the  sufiBciency  of  the  proof  as  to  the 
identity  of  the  prisoner  with  the  other  Pedro,  Of  course  this  was 
wrong  under  all  rules.  This  does  not  conflict  with  the  Massachu- 
setts case. 

Some  general  rules  seem  to  be  tolerably  well  established  as  to 
how  far  a  Judge  may  go  commenting  on  evidence  and  giving  his. 
opinion  thereon.  The  general  result  seems  to  be,  that  a  Judge  may 
express  his  opinion  on  the  weight  or  sufficiency  of  evidence  if  he  is 
careful  to  inform  the  jury  distinctly,  that  whilst  he  as  Judge  may 
comment  on  the  evidence  and  give  his  opinion  as  to  its  effect  and 
sufficiency  to  prove  any  given  fact,  yet  they  are  the  ultimate  judges 
of  the  fact,  and  may  find  according  to  their  own  views  of  its  suffi- 
ciency, even  though  it  be  contrary  to  the  opinion  of  the  Court.  This 
view  of  the  law  is  sustained  by  a  multitude  of  authorities,  and  per- 
haps none  is  more  directly  in  point  than  the  case  of  the  N.  Y.  Fire 
Ihisurance  Co.  v.  Walden^  12  John.  518.  Those  wishmg  to  further 
investigate  this  subject  will  find  many  cases  cited  by  Graham  & 
Waterman,  in  their  work  on  New  Trials,  vol.  1st,  310  et  seq.^  and 
also  at  page  825  et  seq.j  in  vol.  3d  (the  paging  of  volumes  two  and 
three  being  continuous).  There  are  some  dicta  to  the  effect  that 
a  Judge  ought  not  to  express  his  opinion  about  matters  of  fact  in  the 
presence  of  the  jury,  and  Graham  &  Waterman,  whilst  admitting 
that  the  rulings  have  been  to  the  contrary,  seem  to  think  that 
Judges  in  this  democratic  country  ought  not  to  trespass  on  the 
province  of  the  jury  by  expressing  an  opinion  on  matters  of  fact^ 
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We  cannot  find  a  single  case  where  a  new  trial  has  been  granted 
because  of  a  mere  expression  of  opinion  of  a  Judge,  unless  in  cases 
where  the  Appellate  Court  has  held  the  Judge  was  clearly  wrong  in 
the  opinion  expressed.  There  the  case  has  been  reversed,  not  merely 
because  of  an  expression  of  opinion,  but  because  the  jury  seemed  to 
have  been  misled  by  a  wrong  opinion,  for  if  the  jury  found  accord- 
ing to  the  force  of  the  evidence,  notwithstanding  tiie  bad  instruction, 
the  case  would  not  be  reversed  by  the  Appellate  Court. 

Here  it  is  complained  the  Judge  intimated  an  opinion  that  the 
jury  ought  not  to  convict  of  murder  in  the  second  degree.  Was 
not  this  intimation  clearly  correct  ?  There  was  no  testimony  tend- 
ing in  the  slightest  degree  to  convict  the  prisoner  of  any  such 
offense.  It  is  urged  by  counsel  that  it  might  be  true  that  the 
prisoner  killed  the  deceased,  yet  was  not  guilty  of  murder  in  the 
first  degree ;  that  he  may  have  killed  her  upon  some  sudden  quarrel 
and  afterwards  perpetrated  the  robbery.  That  is  possible,  but  there 
is  no  testimony  tending  to  prove  it,  nor  is  there  any  evidence  adduced 
on  the  trial  showing  a  reasonable  probability  that  such  may  have 
been  the  case.  The  killing  was  by  choking.  To  kill  in  this  way 
requires  time  and  a  continuous  exertion  which  at  best  strongly  tends 
to  negative  the  idea  that  it  was  done  in  a  sudden  heat  of  passion,  or 
that  it  was  the  unexpected  result  of  what  was  only  intended  to  be 
chastisement,  or  injury  of  a  character  not  expected  to  produce  death. 
Again :  the  robbery  followed  the  death  of  the  woman  almost  im- 
mediately, for  she  was  alive  late  at  night  and  in  the  mormng  she 
was  found  dead  and  the  goods  were  gone.  Judging  by  experience 
of  the  conduct  and  actions  of  other  criminals  in  similar  circum- 
stances, we  can  hardly  conceive  that  if  the  murder  had  been  the 
result  of  hot  blood  or  accident,  the  murderer  would  have  had 
the  hardihood  to  remain  in  the  house  long  enough  to  rob  it.  He 
would  have  fled  to  conceal  his  guilt,  or  have  ^ven  himself  up  to 
some  oflScer,  trusting  by  a  prompt  surrender  and  statement  of  his 
own  case  to  palliate  or  excuse  the  crime.  We  apprehend  that  the 
deliberation  required  to  effect  the  robbery  must  have  been  the  result 
of  a  well  matured  plan  either  to  murder  and  rob,  or  at  least  to 
plunder  the  house,  and  to  murder  if  necessary  in  carrying  out  the 
main  object. 
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We  can  see  no  evidence  in  the  case  upon  which  the  jury  might 
have  found  the  prisoner  guilty  of  murder  in  the  second  degree. 
Had  they  so  found,  we  would  have  been  forced  to  the  conclusion 
that  the  jury  had  either  compromised  with  some  obstinate  member, 
compromised  with  their  own  conscience,  (being  doubtful  of  the  guilt 
of  the  prisoner)  or  else,  taking  the  law-makmg  power  into  their 
own  hands,  said  this  man  shall  be  only  imprisoned,  although  the  law 
declares  that  for  such  an  offense  death  shall  be  the  penalty. 

The  rehearing  is  denied. 


WILLIAM  T.  O'NEALE,  Respondent,  v.  A.  C.  CLEAVE- 
LAND, Appellant. 

"  Occupant  ^'  and  "  party  in  possession  ^*  as  used  by  the  Legislature  in  the  Act  in 
regard  to  the  "  Selection  and  Sale  of  Lands,  etc.,"  are  not  strictly  synonymous. 
Occupant  means  one  dwelling  upon  and  occupying  a  part  of  a  tract  of  land  ;  it 
does  not  necessarily  imply  that  the  party  is  in  possession  of  the  whole. 

Section  11  in  this  Act  if  construed  by  itself  would  be  held  to  confer  a  preferred 
privilege  on  the  occupant  to  purchase  the  entire  sixteenth  or  thirty-sixth  section 
upon  which  he  might  have  an  occupancy ;  but  taken  in  connection  with  other 
sections  it  is  clear  that  the  Legislature  only  intended  to  give  this  preferred  right 
to  the  extent  of  either  one  hundred  and  sixty  or  three  hundred  and  twenty  acres. 

Lands  selected  in  lieu  of  sixteenth  and  thirty^sixth  sections  are  to  be  disposed  of 
in  accordance  with  the  provisions  of  Sections  12  and  21  of  this  Act. 

The  twelfth  section  was  intended  by  the  Legislature  to  give  a  preferred  right  to  the 
actual  occupant  But  the  extent  of  that  preferred  right  not  being  shown  in 
Section  12,  we  have  to  resort  to  Section  11  and  other  portions  of  the  Act  to 
ascertain  the  extent  or  quantity  of  land  to  be  affected  by  this  preferred  right. 
That  quantity  cannot  be  less  than  one  hundred  and  sixty  acres. 

Section  12  gave  first  a  preferred  right  to  the  actual  occupant ;  next,  if  no  claim  was 
asserted  by  an  actual  occupant,  then  to  any  person  who  had  applied  to  locate  a 
land  warrant,  on  land  selected  in  lieu  of  the  sixteenth  and  thirty-sixth  sections. 
This  view  of  the  twelfth  section  is  confirmed  by  an  examination  of  the  provis- 
ions of  the  twenty-first  section. 

Section  21  taken  in  connection  with  other  portions  of  the  Act  indicates :  First,  that 
an  occupant  shall  have  a  preferred  right  of  purchase  over  all  other  persons  ; 
second,  that  right  shall  be  limited  in  quantity  to  one  hundred  and  sixty  or  three 
hundred  and  twenty  acres ;  third,  actual  occupancy  of  any  portion  of  the  sec- 
tion would  give  a  preferred  right  to  at  least  one  hundred  and  sixty  if  not  to 
three  hundred  and  twenty  acres ;  fourth,  the  purchase  should  be  within  the 
time  limited  to  other  preferred  purchasers. 
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Persons  who  became  occupants  (before  selection)  of  land  afterwards  selected  in  lieu 

of  sixteenth  or  thirty-sixth  sections,  are  entitled  at  their  option  to  buy  the  same 

at  one  dollar  twenty-five  cents  per  acre,  although  they  may  have  previously 

purchased  a  land  wan-ant  to  locate  the  same  lands. 
When  there  is  a  statement  on  motion  for  a  new  trial,  there  need  be  none  on  appeal. 
The  seventh  section  of  the  land  Act  which  provides  for  taking  testimony  before  a 

Commissioner,  was  not  intended  to  prohibit  the  Judge  hearing  such  testimony 

when  convenient  to  himself  and  preferable  to  the  parties. 
Stipulations  in  regard  to  taking  testimony  should  be  interpreted  liberally,  to  carry 

out  the  obvious  intention  of  the  parties,  and  in  such  way  as  not  to  defeat  the 

ends  of  justice. 

This  was  an  appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Washoe  County,  Hon.  C.  N.  Harris,  presiding. 

The  facts  are  fully  stated  in  the  opinion  of  the  Court. 

R.  M.  Clark,  for  Appellant,  made  the  following  points  : 

Land  could  not  be  located  prior  to  April  2d,  1867.  (Act  1865, 
p.  174,  Sees.  4-5.    Act  1866,  p.  194,  Sees.  3-4.) 

Under  the  Act  of  1867,  Section  12,  the  parties  have  equal  rights 
before  the  law.  Neither  can  in  this  particular  be  preferred,  (Act 
1867,  p.  165,  Sec.  12.)  Act  not  retrospective.  QMilliken  v. 
Sloat,  1  Nev.  577,  578.) 

The  land  in  question  was  "  claimed  under  State  law,"  and  is 
therefore  not  liable  to  be  located  with  scrip,  except  by  actual  occur 
pant  or  person  in  possession.     (Sec.  12,  Act  1867.) 

What  did  the  Legislature  mean  by  use  of  terms  "  occupant," 
"  possession,"  etc.  ?  (23  Cal.  442  ;  25  Id.  131  to  135  ;  31  Id. 
418  ;  10  Peters,  189.) 

Cleaveland  being  in  possession  has  preferred  right  under  Act  of 
1867.     (Sees.  7, 12,  21.) 

Two  classes  of  preferred  rights  not  inconsistent. 

Cleaveland  being  in  possession  of  a  part  and  claiming  title  thereto 
must  be  permitted  to  hold  that  part,  and  the  judgment  must  be 
reversed. 

This  case  is  clearly  appealable.  (Land  law  1867,  Sec.  7,  p. 
167  ;  Const.  State,  Art.  VI,  Sec.  4.) 

The  term  "  und^  any  law  of  this  State^^  cannot  be  restricted 
to  statutory  law.     (Sec.  12,  Act  1867,  p.  169.) 
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Cleaveland  having  purchased  a  School  Land  Warrant  is  not  for 
that  reason  deprived  of  the  benefits  of  Section  21,  Act  1867,  p.  1. 

The  land  is  not  subject  to  preemption.  (Lester's  Land  Law,  p. 
62.) 

The  objection  to  taking  of  proof  before  Judge  is  not  well  taken, 
and  if  it  were  could  not  be  taken  advantage  of  by  O'Neale. 

George  A,  Nourse,  for  Respondent. 

This  Court  cannot  look  beyond  the  judgment  roll  in  this  action, 
for  the  reason  that  no  grounds  of  error  are  assigned  or  stated  by 
appellant  in  his  statement  on  appeal.  (Laws  of  Nevada,  1861,  p. 
362,  Sec.  276 ;  Barrett  v.  Tewhshury,  15  Cal.  364 ;  Hutlon  v. 
Reed^  25  Id.  478,  485-6,  emphatically  affirming  former  case. 
See  also  for  purpose  of  comparing  statutes,  Cal.  Practice  Act,  Sec. 
338 ;  BumeU  v.  Pacheco,  27  Cal,  411 ;  Wixon  v.  B.  B.  ^  A. 
Water  ^  Min.  Co.,  24  Cal.  367.) 

Nor  does  the  stipulation  that  "  the  notice  of  application  for  a  new 
trial  shall  be  considered  the  assignment  of  errors  and  grounds  on 
motion  for  new  trial"  constitute  such  a  ''  statement  of  the  grounds 
on  which  he  intended  to  rely,"  as  our  Statute  requires.  They  are 
vague,  indefinite,  and  uncertain,  and  do  not  direct  the  Court  in  any 
degree  to  the  grounds  of  error  specifically  relied  upon. 

Under  Section  7  no  testimony  could  be  taken  in  Court.  That 
section  confines  the  testimony  to  such  as  is  offered  before  the  Com- 
missioners. The  agreement  assuming  the  right  to  take  testimony 
before  the  Judge  conferred  no  new  right.  If  the  right  already  existed 
(and  we  contend  it  did  not)  to  take  testimony  before  the  Court, 
then  it  was  reserved ;  but  if  no  such  right  legally  existed,  then 
surely  none  was  created  by  this  agreement. 

When  O'Neale  and  Cleaveland  made  their  application  to  locate 
vrith  land  warrants,  there  was  no  law  authorizing  such  location, 
and  neither  at  the  time  derived  any  advantage  from  the  ofler. 
The  subsequent  act,  however,  must  be  held  to  take  effect  by  rela- 
tion nunc  pro  tunc,  so  as  to  effectuate  each  offer  as  of  the  date 
when  made,  and  so  give  effect  to  the  prior  offer  of  O'Neale. 

After  the  passage  of  the  subsequent  law,  O'Neale  showed  the 
•greater  diligence :  he  was  the  first  to  apply  for  its  benefit.    But  if 
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the  evidence  be  held  properly  admitted  by  the  Judge  who  tried  the 
case,  even  then  the  appellant  has  no  case,  for  Section  12  of  the 
Land  law  of  this  State  gives  to  him  who  had,  previous  to  the  pas- 
sage of  the  law,  sought  to  locate  a  land  warrant  upon  selected  lands, 
a  right  ^'prior^^  to  any  other,  except  such  as  existed  under  some 
law  of  the  State  previously  passed. 

The  appellant  fails  entirely  to  show  himself  previously  "  an  occu- 
pant or  party  in  possession,"  (Sec.  6)  or  "  an  actual  occupant," 
(Sec.  11)  and  to  prove  that  he  had  '^  a  prior  title  or  claim  thereto 
under  any  law  of  this  State"  (Sec.  12). 

Nor  has  he  any  claim  under  Section  21,  for  the  record  shows 
that  he  had,  prior  to  the  passage  of  the  Act,  purchased  land  war- 
rants for  the  land  in  question. 

The  only  question  for  discussion  in  this  case  is  really  that  of  the 
occupancy  of  the  premises  by  plaintiff. 

The  other  questions  need  no  discussion. 

The  proof  upon  this  point  fully  sustains  the  findings  to  the  effect 
that  (see  eighth  finding)  "  Cleveland  never  defined  nor  attempted 
to  mark  by  metes  or  bounds  the  extent  of  the  tract  of  land  to  which 
he  herein  asserts  a  claim."  There  is  not  in  the  case  one  word  of 
testimony  to  show  that  he  ever  attempted  to  mark  out  his  claim. 

Now  the  terms  "  occupancy"  and  "  actual  possession"  used  in 
the  law  had  a  well-settled  legal  meaning  when  this  statute  was 
passed.  In  the  case  of  agricultural  land,  no  person  was  deemed  to 
be  in  possession,  so  as  to  sustain  an  action  or  maintain  a  defense  in 
ejectment  based  upon  possession,  unless  he  fenced  in  his  claim  with 
all  convenient  dispatch,  there  being  no  survey  made  by  the  County 
Surveyor. 

This  is  timber  land — so  found  by  the  Court,  and  so  testified  toby 
all  the  witnesses — ^"  valuable  only  for  the  pine  wood  and  timber 
thereon  growing." 

The  Courts  have  never  required  that  timber  land  should  be 
inclosed,  for  **  the  law  does  not  require  a  vain  thing." 

As  a  dwelling  and  inclosure  of  the  land  claimed  is  necessary  to 
show  occupation  or  possession  of  land  claimed  as  a  ranch,  so  a  di^ 
tinct  marking  out  of  the  boundaries  of  the  land  ckdmed  has  always 
been  deemed  necessary  to  constitute  possession  of  timber  land. 
(^McFarland  v.  Oulbertsmy  2  Nev.  282.) 
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In  all  cases  a  pedis  posssessio  must  be  shown.  (^Sankey  y. 
Noyes,  1  Nev.  72.) 

The  reason  of  the  rule  is  very  distinctly  recognized,  as  applied  to 
mining  claims,  in  JEnglish  v.  Johnson^  17  Cal.  116-7-8.  Now  an 
"  actual  occupant "  must  have  performed  acts  of  possession  still 
more  efficient  and  notorious  than  are  needed  to  constitute  mere 
legal  possession.     (^Minium  v.  Burr,  16  Cal.  109.) 

On  general  subject  of  possession  of  lands,  and  what  constitutes 
it,  see  Plume  v.  Seward,  4  Cal.  94  ;  Murphy  v.  WaUingford,  6 
Id.  648 ;  WiUtm  v.  CorUer,  13  Id.  167 ;  PrcBton  v.  Kehoe,  15 
Id.  318 ;  HaviuB  v.  Dale,  18  Id.  368. 

To  show  any  one  in  possession  of  any  land,  it  has  (as  the  fore- 
going cases  show)  always  been  held  in  this  State  and  California, 
that  he  must  be  proved  to  exercise  actual  dominion  over  the  prem- 
ises for  the  purposes  for  which  it  is  valuable. 

Ellis  ^  Sawyer,  on  the  same  side. 

Section  6  of  the  Act  is  in  regard  to  a  different  class  of  lands 
from  this  in  controversy.  The  only  sections  of  the  Act  applying  to 
this  class  of  lands  are  Sections  12  and  21. 

If  Cleaveland  was  in  possession  of  the  land  in  controversy,  and 
had  not  purchased  a  land  warrant  therefor,  he  was  entitled  to  buy 
at  a  price  to  be  fixed  by  the  Board  of  Regents.  He  was  not  enti- 
tled to  pay  for  the  land  with  a  land  warrant.  Nor  under  this 
section  has  he  any  preferred  right.  It  is  a  simple  right  to  buy  in 
a  certain  way,  and  if  another  makes  a  prior  proposal  to  purchase 
under  some  other  provision  of  the  Act,  the  latter  would  have  the 
advantage  of  the  first  offer. 

Cleaveland  can  only  rely  on  Section  12  for  a  preferred  right, 
and  under  that  Section  O'Neale  has  a  preferred  right  antedating 
his  right. 

Opinion  by  Beatty,  C.  J.,  Lewis,  J.,  and  Johnson,  J.,  concur- 
ring specially.  • 

This  is  a  contest  under  the  provisions  of  an  Act  entitled  "  An 
Act  to  provide  for  the  Selection  and  Sale  of  Lands  granted  by  the 
United  States  to  the  State  of  Nevada,"  approved  April  2d,  1867. 
32 
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The  question  to  be  determined  is,  whether  O'Neale  or  Cleave- 
land shall  have  the  preferred  right  to  purchase  a  certain  quarter 
section  of  land. 

The  facts  appear  to  be,  that  in  the  winter  or  spring  of  1866, 
Cleaveland  built  a  cabin  on  the  quarter  section  of  land  in  contro- 
versy, repaired  an  old  inclosure  containing  something  like  an  acre 
of  ground,  and  cultivated  the  same  as  a  garden,  and  occasionally 
slept  in  the  cabin.  Whilst  thus  occupying,  or  claiming  to  occupy, 
this  cabin  and  garden,  he  applied  to  the  United  States  Land  Office 
to  preempt  this  quarter  section.  This  application  was  refused,  on 
the  ground  that  he  did  not  establish  the  necessary  acts  to  entitle 
him  to  a  preemption  right.  In  November  or  December  of  the 
same  year,  and  after  his  preemption  claim  had  been  rejected,  he 
proceeded  to  build  a  better  house  on  the  same  premises.  This 
house  was  finished  about  the  seventeenth  of  December,  1866,  and 
immediately  after  it  was  finished  Cleaveland  moved  into  it,  and  has 
continued  to  reside  there  ever  since. 

On  the  seventh  day  of  December,  1866,  the  then  Superintend- 
ent of  Public  Instruction  for  the  State  of  Nevada,  applied  to  have 
this  land  selected  by  the  State  in  lieu  of  the  sixteenth  and  thirty- 
sixth  sections,  which  had  been  lost  to  the  State  by  reason  of 
preemption  claims  thereon. 

On  the  tenth  day  of  December,  1866,  O'Neale  applied  to  locate 
a  land  warrant  on  this  quarter  section.  The  Surveyor  General 
refused  to  recognize  this  appUcation,  on  the  ground  liiat  the  law, 
as  then  existing,  did  not  authorize  the  location  of  school-land  war- 
rants on  land  selected  in  lieu  of  the  sixteenth  and  thirty-sixth  sec- 
tions, theretofore  claimed  by  and  allowed  to  preemptors. 

Subsequently  in  March  1867,  Cleaveland  made  a  smilar  applica- 
tion, which  was  disposed  of  in  the  same  way. 

On  the  second  of  April,  1867,  our  present  law  was  passed  in 
regard  to  the  location  of  sixteenth  and  thirty-sixth  sections  of  land, 
and  also  of  lands  selected  in  lieu  of  sixteenth  and  thirty-^th 
sections.  • 

On  the  fourth  of  April,  two  days  after  the  passage  of  the  law, 
O'Neale  applied  a  second  time  to  locate  his  land  warrant  on  this 
quarter  section.     On  the  twelfth  day  of  April  (eight  days  later) 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.         491 

O'Neale  t>.  Cleaveland. 

Gleaveland  also  renewed  his  application  either  to  locate  his  land 
warrant  on  this  quarter  or  to  be  allowed  to  pay  for  the  same. 

Under  the  provisions  of  the  statute  the  controversy  was  referred 
to  the  District  Court  of  the  county  where  the  land  was  situated. 
That  Court  held  that  O'Neale  had  the  preferred  right  to  purchase, 
and  Cleaveland  appeals. 

The  rights  of  the  parties  depend  on  the  construction  to  be  given 
to  the  Act  of  the  second  of  April,  1867.  This  Act  is  full  of  repeti- 
tions, and  is  as  ambiguous  and  confused  in  its  phraseology  as  an 
Act  could  well  be.  Yet,  taking  the  whole  Act  together,  it  appears 
not  very  difficult  to  arrive  at  the  intention  of  the  Legislature. 

It  must  be  borne  in  mind  that  the  Act  of  1864-5  authorized  the 
sale  of  floating  land  warrants,  and  the  location  of  these  warrants  by 
the  purchasers  upon  any  of  the  subdivisions  of  Sections  16  or  36, 
reserving  to  those  who  had  improvements  on,  occupation  of,  or 
possession  of  any  part  of  such  sections,  a  preemption  right  to  the 
extent  of  160  acres. 

This  law  was  amended  in  1866  so  as  to  confine  the  preemption 
right  to  those  persons  who  had  complied  with  the  possessory  laws 
of  the  State. 

By  the  law  of  1866  provision  was  also  made  for  the  selection  of 
other  lands  in  lieu  of  such  sixteenth  and  thirty-sixth  sections  as 
had  been  previously  claimed  by  preemptors.  But  this  law  made  no 
provision  for  the  sale  of  these  selected  lands  nor  the  location  of 
land  warrants  on  them.  It  is  clear,  then,  the  application  both  of 
O'Neale  and  Gleaveland  to  locate  their  warrants  on  the  land  in 
controversy  made  in  December  1866,  and  March  1867,  were 
perfectiy  idle  ceremonies.     Neither  derived  any  rights  thereunder. 

The  Act  of  April  2d,  1866,  provides  for  the  selection  of  lands 
granted  by  the  various  Acts  of  Congress  to  the  State  of  Nevada. 
Section  6  of  that  Act  directs  the  sale  of  the  lands  thus  to  be 
selected  to  the  highest  bidder,  but  provides  that  an  occupant  or 
party  in  possession  shall  have  a  preferred  right  to  purchase  one 
hundred  and  sixty  acres  at  the  minimum  price  of  one  doUar  and  a 
quarter  per  acre. 

Section  11  is  in  this  language:  ^^The  actual  occupant  who 
has  made  improvements  on  any  portion  of  Sections  16  and  36, 
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prior  to  the  passage  of  this  Act,  shall  have  the  preferred  right  for 
six  months  after  the  passage  of  this  Act  to  purchase  the  same, 
after  which  time  the  same  shall  (if  not  previously  entered  or  pur- 
chased by  such  actual  settler)  be  subject  to  entry  by  any  person 
desiring  the  same  ;  provided,  that  parties  settled  and  residing  upon 
either  a  sixteenth  or  thirty-sixth  section,  before  survey,  shall  have 
six  months  after  such  survey  is  made  in  which  to  purchase." 

We  will  examine  some  of  the  phrases  in  the  sixth  and  eleventh 
sections  before  going  further.  The  first  question  is,  did  the  Legis- 
lature, in  using  the  phrase  occupant  or  party  in  possession,  use  occu- 
pant and  the  latter  part  of  the  phrase  as  strictly  synonymous  terms, 
or  does  occupant  mean  something  different  from  a  party  in  posses- 
sion.    We  think  the  phrases  are  not  strictly  synonymous. 

There  is  a  law  of  the  United  States  allowing  occupants  who 
possess  certain  qualifications,  and  who  have  made  a  certain  charac- 
ter of  improvements,  to  preempt  a  quarter  section  of  United 
States  land.  Occupant,  as  used  in  that  law,  means  a  person  who 
is  living  upon  the  quarter  to  be  preempted,  but  does  not  necessa- 
rily mean  one  who  is  in  possession  of  the  entire  quarter.  Under 
that  law  the  person  living  upon  a  quarter  section  and  possessing 
the  other  necessary  qualifications  of  a  preemptor,  and  ha\dng 
made  the  necessary  improvements,  is  entitled  to  preempt  the  entire 
quarter,  although  he  may  not  be  in  actual  possession  of  one-tenth 
part  thereof. 

There  are  cases  m  which  the  preemptor,  to  include  his  improve- 
ments, is  allowed  to  go  ofiF  of  the  quarter  on  which  he  lives  and  take 
other  forty-acre  tracts  to  make  up  his  quantity.  But  these  are 
exceptional  cases.  The  general  rule  is  that  the  occupant  (that  is, 
the  dweller  upon)  is  entitled  to  preempt  the  quarter  upon  which  he 
resides.  We  think  then  that  the  Le^lature,  in  using  the  word 
"  occupant "  in  the  sixth  section  of  the  Act,  used  it  in  the  popular 
sense,  and  indicated  the  intention  to  allow  those  who  dwelt  upon  a 
a  quarter  section  of  land  to  preempt  the  same,  whether  in  posses- 
sion of  the  whole  or  only  a  part  thereof.  This  section  refers  to  a 
different  class  of  lands  from  that  in  dispute,  and  we  have  only 
referred  to  this  section  to  try  and  ascertain  the  general  intent  of 
the  Legislature  and  the  scope  of  the  law. 
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If  we  were  called  on  to  interpret  the  eleventh  section  standing 
alone,  we  would  say  that  it  gave  the  right  to  the  occupant  (that 
is  to  a  person  actually  living  upon  a  sixteenth  or  thirty-sixth 
section)  to  preempt  the  entire  section  upon  which  he  was  living . 
"  To  purchase  the  same,"  as  it  stands  in  this  section,  according  to 
the  ordinary  rules  of  language,  may  refer  to  either  one  of  three 
things :  first,  "  his  improvements ;"  second,  "  any  portion  of  sec- 
tions sixteen  and  thirty-six  on  which  lus  improvements  are  located ;" 
or  third,  **  the  entire  section  on  which  he  has  made  improvements." 
It  will  hardly  be  contended  that  the  Legislature  intended  to  limit 
the  occupant  to  the  purchase  of  his  own  improvements,  to  wit  : 
houses,  mills,  etc.,  without  the  right  to  purchase  any  part  of  the 
land.  Before  the  title  passed  from  the  Government,  the  occupant 
could  remove  his  improvements  without  buying.  The  right  to  buy 
any  portion  of  the  land  on  which  his  improvements  are  situated, 
would  if  literally  carried  out,  only  entitle  a  party  who  had  built  a 
valuable  house  or  mill  to  buy  so  much  of  the  soil  as  was  covered 
by  his  structure.  This  would  certainly  be  but  a  poor  privilege.  A 
house  or  mill  with  only  the  soil  on  which  it  stands,  would  be  next 
to  worthless.  To  give,  however,  to  a  party  the  right  to  purchase 
six  hundred  and  forty  acres  of  land  where  he  had  built  a  mill 
or  house  on  any  portion  of  that  six  hundred  and  forty  acres, 
would  not  in  this  country,  where  land  is  so  abundant  and  so  little 
of  it  occupied,  appear  to  be  unreasonable.  Grammatically  the 
word  "  same  "  may  as  well  in  this  sentence  refer  to  the  whole  sec- 
tion of  land  as  to  the  improvements,  or  as  to  the  particular  part  of 
the  land  covered  by  improvements.  And  such  we  should  clearly 
hold  to  have  been  the  meaning  of  the  Legislature  but  for  other 
sections  of  the  Act.  Section  6  clearly  limits  the  right  of  preemp- 
tion at  minimum  price,  in  lands  selected  under  that  section,  to  one 
hundred  and  sixty  acres.  Section  7  limits  the  right  of  purchase 
by  one  person,  under  this  Act,  to  three  hundred  and  twenty  acres. 
In  other  words,  no  person,  whether  a  preferred  or  ordinary  pur- 
chaser, can  buy  more  than  three  hundred  and  twenty  acres,  and  a 
preferred  purchaser  (at  least  so  far  as  the  lands  selected  after  the 
passage  of  this  Act  are  concerned)  can  buy  no  more  than  one 
hundred  and  sixty  at  the  minimum  price. 
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Taking  Section  11  then  in  connection  with  the  other  sections,  and 
considering  the  general  objects  of  the  Act,  we  are  satisfied  that  the 
Legislature  by  that  section  did  not  intend  to  limit  the  preferred 
right  of  occupants  either  to  the  purchase  of  their  own  improvements 
or  of  the  very  land  on  which  such  improvements  were  erected.  Nor, 
on  the  other  hand,  did  the  Legislature  intend  to  give  the  preferred 
right  of  purchase  to  the  entire  section.  But  that  right  was  intended  to 
extend  either  to  the  purchase  of  a  quarter  section  or  a  half  section, 
including  the  improvements.  To  determine  whether  a  party  having 
made  improvements  on  a  sixteenth  or  thirty-sixth  section  is  entitled  to 
a  preferred  right  to  purchase  a  quarter  or  a  half  section,  is  a  question 
of  much  difficulty,  and  in  this  case  need  not  be  determined,  as  only 
a  quarter  section  is  claimed. 

Sections  12  and  21  of  the  Act  of  1867  are  in  the  following 
words : 

"  Sec.  12.  Lands  selected  prior  to  the  passage  of  this  Act,  in 
lieu  of  the  sixteenth  and  thirty-sixth  sections,  shall  be  sold  as  the 
sixteenth  and  thirty-sixth  sections ;  provided^  that  where  any  person 
shall  have  applied  to  locate  school  land  warrants  upon  such  lands, 
such  person  shall  have  a  prior  right  for  thirty  days  after  the  passage 
of  the  [this]  Act,  to  locate  such  warrants  upon  the  land  he  may 
have  applied  to  make  such  location  upon,  in  case  there  be  no  prior 
title  or  claim  thereto,  under  any  law  of  this  State. 

"  Sec.  21.  Any  person  or  persons  in  possession  of  lands  here- 
tofore selected  by  the  State  in  lieu  of  the  sixteenth  and  thirty-sixth 
sections,  for  which  school  land  warrants  have  not  been  purchased  by 
him  or  them,  shall  have  the  privilege  of  purchasing  said  lands  at 
such  rate  per  acre  as  the  Board  of  Regents  may  determine ;  pro- 
videdy  in  cases  where  persons  were  in  possession  of  any  such  lands 
prior  to  the  time  of  selection  thereof  by  the  State,  and  waive  the 
right  of  preemption  in  favor  of  the  State,  such  person  may 
purchase  at  the  rate  of  one  dollar  and  a  quarter  per  acre.'' 

The  land  in  controversy  here  was  selected  in  lieu  of  the  sixteenth 
and  thirty-sixth  sections  before  the  passage  of  this  law.  The  mode 
of  this  disposal  is  provided  in  the  twelfth  and  twenty-first  sections. 
It  is  to  be  sold  in  the  same  manner  as  the  sixteenth  and  thirty-sixth 
sections ;  consequently  the  interpretation  which  we  have  put  upon  the 
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elevenih  section — which  is  in  reference  to  the  sixteenth  and  thirty- 
sixth  sections — ^must  determine  Cleaveland's  rights  as  to  this  land, 
unless  there  is  something  in  the  proviso  of  section  twelve  which 
makes  an  occupant's  rights  on  this  land  less  available  than  they  would 
be  on  a  sixteenth  or  thirty-sixth  section. 

The  e:qpression  "  in  case  there  be  no  prior  title  or  claim  thereto 
under  any  law  of  the  State,"  at  the  close  of  Section  12,  is  rather 
ambiguous.  A  person  settled  on  any  part  of  a  quarter  or  half  sec- 
tion of  public  land  certtunly  has  some  claim  to  that  land  on  which 
his  house  is  situated,  if  no  more ;  and  we  are  clearly  of  the  opinion 
that  the  Legislature  intended  to  protect  that  occupancy,  and  give 
the  occupant  a  preferred  right  of  purchase  to  some  extent.  Whilst 
Section  12  is  entirely  silent  as  to  what  shall  be  the  extent  of  that 
preferred  right,  and  Section  11 — with  which  it  stands  connected — 
is  not  very  definite  ;  still,  taking  the  whole  Act  together,  we  are 
satisfied  not  less  than  one  hundred  and  sixty  acres  was  intended  to 
be  thus  protected. 

This  Section  12  seems  to  have  been  formed  with  the  view :  First, 
of  giving  a  preferred  right  to  the  actual  occupant  when  there  was 
such  person,  and  he  chose  to  assert  his  right ;  second,  if  there 
was  no  occupant,  or  he  waived  his  right,  then  to  give  a  preferred 
right  (over  third  parties)  to  one  who  before  the  passage  of  this  Act 
had  applied  to  locate  a  land  warrant  on  lands  selected  in  lieu  of  a 
fidxteenth  or  thirty-sixth  section. 

The  provisions  of  Section  21  are  confirmatory  of  the  views  we 
have  taken  of  Section  12.  This  section  in  its  first  clause  allows 
persons  who  were  at  the  passage  of  the  Act  in  possession  of  land 
theretofore  selected  in  lieu  of  the  sixteenth  and  thirty-sixth  sections, 
and  who  had  not  purchased  school  land  warrants,  to  buy  the  same 
at  a  price  to  be  fixed  by  the  Regents.  It  will  be  observed  that  this 
clause  is  as  loose  as  most  of  the  other  sections.  There  is  no  express 
declaration  that  such  persons  shall  have  a  preferred  right  to  pur- 
chase, nor  is  there  any  limitation  expressed  as  to  the  quantity  they 
may  purchase,  or  the  time  within  which  they  may  purchase. 

But  taking  this  in  connection  with  other  parts  of  the  Act,  and  it 
would  seem :  First,  that  this  right  of  purchase  was  to  be  a  preferred 
one  over  all  other  classes  of  purchasers ;  second,  that  the  preferred 
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right  should  be  limited  in  quantity  either  to  a  quarter  or  half  sec- 
tion ;  third,  that  actual  occupancy  of  any  portion  of  a  quarter  sec- 
tion would  give  the  preemption  right  to  at  least  the  whole  quarter, 
if  not  to  two  quarters ;  fourth,  the  purchase  should  be  within  the 
time  limited  in  other  cases  of  preferred  purchases. 

The  proviso  in  the  second  clause  of  section  twenty-one  must  be 
interpreted  in  consonance  with  the  interpretation  put  on  the  first 
clause  of  that  section,  so  far  as  it  concerns  the  preferred  privilege 
of  purchase  of  the  quantity  purchaseable  and  the  kind  of  posses- 
sion required.  We  think  in  cases  coming  under  the  proviso  in  sec- 
tion twenty-one,  parties  would  have  the  right  to  purchase  at  one 
dollar  and  a  quarter  per  acre,  whether  they  had  or,  had  not  pur- 
chased land  warrants  to  locate  this  particular  piece  of  land.  When 
they  entered  on  such  lands  as  are  mentioned  in  section  twenty-one, 
after  selection  by  the  State,  and  bought  land  warrants  (which  sold 
at  five  dollars  an  acre)  to  locate  on  the  land  occupied,  it  might  well 
be  said  by  the  State  that  the  lands  were  voluntarily  taken  at  that 
price,  and  the  occupant  would  not  be  allowed  to  recede.  So  if  the 
warrants  were  not  actually  bought,  the  Boai*d  of  Regents  might  fix 
a  price.  But  it  seems  to  have  been  the  clear  intent  to  allow  all 
settlers  who  went  on  the  land,  before  it  was  selected  by  the  State, 
to  buy  at  one  dollar  and  a  quarter  per  acre.  We  do  not  think  if 
a  settler,  before  selection,  was  driven  by  his  anxiety  to  secure  a 
title  to  the  purchase  of  a  land  warrant  at  five  dollars  per  acre,  he 
would  be  forced  to  use  it  in  the  purchase  of  land  coming  under  this 
proviso ;  but  he  might  at  his  option  pay  for  it  in  money  at  one 
dollar  and  a  quarter  per  acre. 

Giving  then  to  this  Act  such  interpretation  as  we  think  best  cal- 
culated to  carry  out  the  intention  of  the  Legislature,  and  effect  the 
the  objects  for  which  it  was  passed,  we  think  every  settler  on  a 
quarter  section  of  public  land,  which  after  such  settlement  was 
selected  by  the  State,  should  be  protected  in  a  preferred  right  to 
purchase  the  quarter  on  which  he  was  located  at  the  time  of  such 
83lection. 

With  these  views  of  the  law  we  come  to  the  conclusion  that 
Cleaveland  had  a  preferred  right  to  purchase  the  land  in  con- 
troversy, and  might  pay  for  the  same  either  with  his  land  warrant, 
or  with  money  at  one  dollar  and  a  quarter  per  acre. 
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Before  finally  disposing  of  this  case,  it  is  perhaps  best  to  notice 
some  points  of  practice  on  which  questions  were  raised  in  this 
Court. 

Respondent  objects  to  looking  beyond  the  judgment  roll  in  this 
case,  because  the  statement  on  appeal  does  not  show  or  state  the 
grounds  of  error  relied  on.  There  is  a  statement  on  motion  for 
new  trial  in  the  transcript,  and  that  statement  does  contain  the 
grounds  relied  on.  There  is  no  statement  on  appeal,  and  need  be 
none.  The  statement  on  motion  for  new  trial  is  sufficient.  (See 
Hooper  v.  Meyers  1  Nev.  433.) 

Section  seven  of  the  Act  of  1867  provides  in  a  case  of  this  kind 
for  taking  testimony  before  a  Commissioner  residing  in  the  neigh- 
borhood of  the  land  in  dispute.  Indeed,  it  says  such  Commissioner 
shall  take  and  report  all  the  testimony  of  the  parties.  But  we 
thmk  the  common  sense  construction  of  this  clause  is,  that  the 
Commissioner  shall  take  all  the  legal  testimony  offered  before  him. 
We  do  not  think  it  was  intended  to  prevent  the  Court  or  Judge 
from  hearing  testimony  in  cases  where  he  could  conveniently  do  so, 
and  the  parties  preferred  this  course. 

Here  there  was  a  stipulation  agreeing  upon  certain  facts  in  the 
case,  and  reserving  the  right  to  each  party  to  prove  additional  facts, 
if  deemed  necessary,  by  witnesses  introduced  in  Court  on  the  trial. 
Respondent  contends  that  the  right  in  such  case  to  take  testimony 
never  existed,  and  therefore  the  reservation  of  that  which  did  not 
exist  amounts  to  nothing.     This  is  entirely  too  technical. 

To  give  a  liberal  and  fair  construction  to  this  instrument,  we 
should  certainly  hold  that  it  amounted  to  written  assent  on  both 
sides  that  oral  testimony  might  be  introduced  on  the  trial.  Such 
stipulations  should  always  receive  a  fair  and  liberal  construction,  so 
as  to  carry  out  the  apparent  intentions  of  the  parties  and  promote 
Mr  trials  on  the  merits,  rather  than  a  narrow^  contracted,  technical 
interpretation,  calculated  to  take  parties  by  surprise  and  defeat  the 
ends  of  justice. 

There  can  be  no  doubt  m  this  case  but  that  this  stipulation  was 
entered  into  for  the  express  purpose  of  letting  in  oral  testimony 
before  the  Court  at  trial.  We  will  not  so  interpret  it  as  to  defeat 
its  obvious  purpose. 
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But  even  if  this  testimony  was  rejected  the  result  would  be  the 
same.  The  findings  of  fact  show  the  judgment  should  have  been 
for  Cleaveland.  Even  if  we  were  to  reject  all  the  oral  evidence  we 
could  not  substitute  new  findings  for  those  of  the  Court,  conse- 
quently we  would  have  to  send  the  case  back  for  a  new  trial,  and 
then  the  facts  which  exist  in  the  case  could  be  properly  proved. 

The  judgment  of  the  Court  below  is  reversed  and  a  new  trial  is 
ordered. 


F.    B.    HORTON,    Appellant,  v.   E.   RUHLING    &    CO., 

Respondents. 

When  A  contracts  to  deliver  to  B,  at  his  steam-mills,  all  the  wood  necessary 
to  run  them  for  a  definite  time,  and  C  guarantees  the  payment  for  the  wood 
thus  delivered,  in  an  action  against  C,  the  guarantor,  it  is  not  sufficient  to  allege 
that  wood  of  a  certain  value  was  delivered  to  B,  but  it  must  also  be  allied 
that  the  quantity  delivered  was  used  or  needed  to  run  the  mills ;  for  this  is  the 
extent  of  the  guarantor's  hability. 

When  upon  the  trial  of  a  cause  in  the  Court  below  it  appears  that  the  plaintiff's 
complaint  is  so  defective  as  not  to  state  a  cause  of  action,  that  Court  should 
either  grant  leave  to  plaintiff  to  amend  his  complaint,  or  dismiss  the  action 
without  prejudice.  If  the  judgment  in  such  case  should  be  on  the  merits,  upon 
the  bringing  of  a  new  action  embarrassing  questions  might  arise  as  to  how  far 
the  former  judgment  would  be  available  as  a  plea  in  bar. 

New  matter  in  avoidance  of  a  prima  facie  case  made  out  by  plaintiff  should 
be  specially  pleaded,  and  no  proof  of  such  facts  can  be  heard  unless  specially 
pleaded. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  presiding. 

The  facts  are  fully  stated  in  the  Opinion. 

Aldrich  ^  DeLong^  for  Appellant,  filed  a  brief  touching  manj 
points  that  are  not  decided  in  this  case,  it  having  gone  off  on  the 
point  of  the  insuflSciency  of  the  complaint.  The  points  in  their 
brief  which  have  any  relation  to  the  points  decided,  are  as  follows : 

The  alleged  release  of  the  fourth  May  was  void  for  want  of  a 
consideration. 
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Ruhling  &  Go.  already  owed  the  amount  that  Horton  demanded 
of  them  at  the  time  of  the  alleged  settlement  and  release,  and 
Ruhling  &;  Co.  were  doing  nothing  but  paying  a  debt  then  justly 
due  to  Horton.  There  does  not  appear  to  be  any  consideration 
whatever  for  the  release.  (See  Parsons  on  Contracts,  Vol.  1,  p. 
386 ;  see  Consideration.) 

But  if  a  release  was  given,  the  Court  erred  in  allowing  evidence 
of  it  under  the  pleadings. 

On  page  seventy-two,  McCullough's  testimony,  he  is  asked  two 
questions  intended  to  elicit  his  statement  in  regard  to  this  alleged 
release.  They  were  both  objected  to  by  plaintiff  as  irrelevant  and 
immaterial,  and  as  not  admissible  under  the  pleadmgs. 

The  objection  was  overruled,  and  an  exception  taken  by  plaintiff. 
(Trans.  72,  73.) 

Then  came  the  statement  of  McCuUough  with  reference  to  the 
settlement  and  release.  The  answer  fails  to  set  up  any  such  defense 
as  a  release  or  discharge  from  the  contract. 

This  was  new  matter,  and  matter  strictly  in  avoidance  of  the 
contract,  and  hence  should  have  been  specially  pleaded  ;  the  admis- 
sion of  such  testimony,  therefore,  was  error  of  a  material  charac- 
ter, and  calculated  to  take  the  plaintiff  by  surprise.  That  it  did 
take  the  plaintiff  by  surprise,  see  Trans.  85,  87. 

For  what  is  new  matter,  we  refer  the  Court  to  the  following 
cases :  Qaskill  v.  Moore^  4  Cal.  233 ;  Glazier  v.  Clift,  10  Id. 
304 ;  Fieret/  v.  Sabin^  Id.  22 ;  Bridges  v.  Paige^  13  Id.  641. 

The  only  remaining  position  taken  by  the  Court  below  is,  that 
according  to  the  contract,  Ruhling  &  Co.  were  only  bound  to  pay 
for  so  much  wood  as  was  consumed  at  the  mill. 

A  contract  should  of  course  receive  a  fair  interpretation,  whether 
the  rights  of  sureties  are  involved  or  not.  (3  Keman,  234 ;  29 
Cal.  299;  30  Id.  344.) 

Horton  was  required  to  keep  a  certain  supply  of  wood  on  hand, 
not  less  than  fifty  cords  at  any  one  time. 

Of  course,  it  was  not  expected  that  Horton  should  be  the  judge 
of  the  necessities  of  the  mills ;  in  this,  of  course,  he  was  to  be 
guided  by  Uznay,  or  those  who  had  charge  of  this  department  of 
the  business  of  the  mills. 
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Once  delivered,  Horton's  liability  ceased.  By  a  fair  construction 
of  the  contract,  it  is  to  be  presumed  that  the  wood  was  properly 
ordered  and  that  it  was  used,  unless  the  contrary  be  shown  by  the 
defendants,  themselves — the  onus  being  upon  them  to  show  that  it 
was  not  used. 

Wood  ^  Hillyerj  for  Respondents,  furnished  the  following  brief 
on  those  points  of  the  case  decided  by  the  Court.  After  stating 
the  facts  as  claimed  to  have  been  proved,  the  respondents  proceed : 

But  it  is  insisted  that  we  cannot  avail  ourselves  of  this  state  of 
the  facts,  for  two  reasons,  namely :  - 

1.  There  was  no  consideration  for  the  release. 

2.  The  release  is  not  pleaded. 

In  answer,  we  submit  that  this  was  not  a  technical  release,  but 
it  was  an  agreement  between  Horton  and  Ruhling  &  Co.  that  the 
contract,  so  far  as  the  guaranty  was  concerned,  should  be  abandoned- 
There  was  an  ample  consideration  to  support  his  agreement.  Ruhl- 
ing &  Co.  paid  to  Horton  an  indebtedness,  for  which  they  were 
only  collaterally  bound,  and  in  addition  to  that  paid  the  sum  of 
three  hundred  and  seventy-eight  dollars,  for  which  they  were  not 
at  the  time  bound  at  all. 

The  payment  of  these  sums  was  the  consideration  agreed  upon 
and  accepted ;  and  we  have  already  shown  that,  by  the  subsequent 
acts  of  the  plaintiff,  the  agreement  was  carried  out  and  the  contract 
was  abandoned.  Ruhling  &  Co.  agreed  upon  their  part  to  pay  this 
money,  including  the  three  hundred  and  seventy-eight  dollars, 
although  they  were  not  then  legally  bound ;  Horton  agreed  on  his 
part  to  give  up  the  guaranty.  The  agreements  were  mutual  and 
supported  each  other.  They  were  carried  into  effect,  and  both 
parties  at  the  time  acted  accordingly. 

As  to  the  second  objection,  that  the  release  or  abandonment  was 
not  properly  plead,  we  have  only  to  refer  the  Court  to  the  plead- 
ings themselves. 

The  complaint  avers  that  the  plaintiff  continued  to  deliver  said 
wood,  and  the  said  Uznay  continued  to  receive  the  same  up  to  the 
first  day  of  November,  1864,  in  accordance  with  the  terms  of  said 
agreement. 
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The  answer  fully  denies  that  any  wood  was  delivered  under  the 
contract  subsequent  to  June  1st,  1864. 

It  is  averred  in  the  answer  (pages  13, 14)  that  the  plaintiff  deliv- 
ered no  wood  whatever  to  said  Uznay  in  accordance  with  the  terms 
of  said  contract,  or  upon  the  credit,  good  faith  or  responsibility  of 
defendants,  subsequent  to  the  first  day  of  June,  1864.  And  that 
plaintiff  was  fully  paid  for  all  wood  which  he  delivered  upon  said 
contract,  and  his  claim  for  such  wood  was  fully  satisfied  and  dis- 
charged. The  Court  will  bear  in  mind  that  this  contract  is  not 
under  seal,  and  is  not  therefore  subject  to  the  rules  governing  such 
instruments.  The  pleader  has  evidently  sought  to  set  out,  and  we 
think  under  all  reasonable  rules  of  construction  has  succeeded  in 
fully  setting  forth  the  fact,  that  on  June  1st,  1864,  this  contract 
was  abandoned  and  the  guarantors  discharged. 

But  were  all  the  previous  averments  and  denials  insuflSicient,  the 
evidence  would  have  been  admissible  under  the  last  averment  of 
the  answer,  which  is  a  complete  plea  of  payment.  Under  this  plea, 
defendants  had  a  right  to  show  when  and  how  payment  as  to  them 
was  made.  A.  plea  of  payment  is  not  new  matter.  {Fri%ch  v. 
Caler,  21  Cal.  71.) 

3.  The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  point  is  fully  dbcussed  in  the  opinion  of  the 
District  Judge,  and  we  can  add  nothing  to  the  exhaustive  argument 
of  it. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  and  Johnson,  J.,  con- 
curring. 

The  plaintiff  brings  this  action  to  recover  the  sum  of  forty-two 
hundred  and  fifty-eight  dollars,  the  value  of  a  quantity  of  wood  de- 
livered to  the  defendant  Uznay  under  the  following  contracts  : 

"  This  agreement,  made  and  entered  into  this  twenty-sixth  day  of 
January,  a.d.  1864,  between  F.  B.  Horton  of  the  first  part,  and 
Charles  Uznay,  party  of  the  second  part,  witnesseth :  That  for  and 
in  consideration  of  one  dollar  paid  by  the  party  of  the  second  part  to 
the  party  of  the  first  part,  the  receipt  whereof  is  hereby  acknowledged 
and  the  premises  hereinafter  stated,  the  party  of  the  first  part  agrees 
to  furnish  to  the  Phoenix  Mills  all  the  wood  needed  for  both  mills, 


Digitized  by 


Google 


602         SUPREME  COURT  OF  NEVADA,  1867. 

Horton  v,  Huhling  &  Co. 

i.e.,  number  one  and  number  two,  on  the  following  terms,  namely: 
Until  the  first  day  of  May,  1864,  at  fourteen  (f  14)  dollars  per 
cord  for  wood  without  bark,  and  fifteen  ($15)  for  wood  with  bark 
in  a  dry  state  ;  and  from  the  first  of  May,  1864,  until  the  first  day 
of  November  at  thirteen  ($13)  dollars  per  cord  for  wood  without 
bark,  and  fourteen  ($14)  dollars  per  cord  for  wood  with  bark,  but 
in  a  dry  state,  and  to  keep  constantly  on  hand  at  the  ssud  mills  not 
less  than  fifty  ($50)  cords  at  any  one  time.  And  the  party  of  the 
second  part  agrees  to  pay  for  all  the  wood  used  at  the  above  mills 
at  the  rates  above  specified,  on  the  first  and  fifteenth  day  of  each 
month  for  each  and  every  cord  consumed.  And  it  is  further  agreed 
between  the  parties  that  should  coal  be  ofiFered  for  sale  in  the  mar- 
ket, and  should  the  party  of  the  second  part  conclude  to  use  coal 
instead  of  wood  at  the  mills  aforesaid,  the  party  of  the  second  part 
shall  for  such  cause  have  the  option  of  canceling  this  contract ;  but 
should  the  supply  of  coal  be  limited,  and  the  mills  be  obliged  to  use 
wood  to  any  extent,  then  the  party  of  the  first  part  agrees  to  furnish 
all  the  wood  needed  at  both  miUs,  as  hereinbefore  specified.  Should 
said  F.  B.  Horton  fail  to  carry  out  this  contract,  he  agrees  to  pay 
damages  for  his  failure,  liquidated  and  agreed  on  between  both  parties 
to  this  contract  at  one  hundred  ($100)  dollars  per  day  for  each  and 
every  day  that  the  mills  are  stopped  on  account  of  not  being  sup- 
plied as  per  this  agreement. 

"F.  B.  Horton, 
"Chas.  Uznay. 
"Witness:  H.  V.  S.  McCullough." 
«  Virginia  City,  January  26, 1864. 

"  For  and  in  consideration  of  one  dollar  to  us  in  hand  paid,  and 
the  foregoing  premises,  we  hereby  agree  to  pay  the  amoimt  to  be 
paid  by  the  party  of  the  second  part  to  the  foregoing  agreement, 
should  the  said  party  fail  to  pay  in  accordance  with  the  agreements 
and  terms  of  the  foregoing  contract. 

"E.  RuHLmo  &  Co." 

It  will  be  seen  that  Uznay  agrees  to  take  and  pay  for  all  the  wood 
used  and  consumed  at  the  two  mills  mentioned  in  the  contract  on 
the  first  and  fifteenth  of  each  month,  and  Ruhling  &  Co.  guaranty 
the  payment  by  him  as  stipulated  in  the  agreement.    Under  this 
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instrument,  the  defendants  Ruhling  and  McCuUough  can  certainly 
only  be  responsible  for  the  fifty  cords  besides  the  quantity  actually 
needed  or  consumed  at  the  mills.  Their  guaranty  cannot  be  ex- 
tended beyond  the  strict  letter  of  the  principal  contract.  Uznay  is 
of  course  liable  for  all  the  wood  delivered  to  him,  regardless  of  the 
use  which  he  might  make  of  it,  but  the  guarantors  only  bind  them- 
selves to  pay  for  fifty  cords  beyond  what  was  actually  needed  or  used 
in  running  the  Phoenix  Mills.  No  definite  number  of  cords  is  agreed 
to  be  delivered  by  the  plaintiff.  The  quantity  which  it  was  incum- 
bent upon  him  to  deliver  was  to  be  determined  by  the  amount  used 
or  consumed  by  the  mills.  It  is  apparent,  not  only  from  the  con- 
tract but  from  the  testimony,  that  the  liability  of  the  guarantors  did 
not  extend  beyond  the  value  of  the  wood  actually  needed  or  con- 
sumed at  the  mills.  Suppose  no  wood  at  all  had  been  needed  or 
consumed  by  these  mills,  it  will  hardly  be  claimed  that  the  guaran- 
tors would  be  liable  for  all  the  wood  which  the  plaintiff  might  have 
chosen  to  deliver  to  Uznay.  As  the  quantity  consumed  was  the 
measure  of  their  responsibility,  it  was  indisputably  necessary  for  the 
plaintiff  to  show  by  his  complaint  that  the  wood,  the  price  of  which 
he  is  seeking  to  recover,  was  not  only  delivered,  but  further  that 
it  was  needed  or  used  at  the  mills.  As  the  guarantors  were  not 
liable  to  the  plamtiff  for  the  price  of  all  the  wood  which  he  might 
deliver  to  Uznay,  but  only  for  the  quantity  thus  needed  or  cctoSumed 
by  the  mills  spoken  of,  certainly  there  should  be  something  to  show 
what  quantity,  if  any,  was  so  used.  If  none  were  needed  for  the 
use  of  the  mills,  the  plaintiff  has  no  cause  of  action  against  the 
guarantors,  although  he  may  have  delivered  wood  to  Uznay.  The 
complaint  sets  out  the  contract,  but  it  is  impossible  to  ascertain 
from  it  whether  a  single  cord  of  wood  was  consumed  or  needed  at 
the  mills. 

The  plaintiff  seems  to  have  labored  under  the  impression  that  the 
guarantors  were  responsible  for  the  price  of  all  the  wood  which  he 
might  choose  to  deliver  to  Uznay,  and  upon  that  assumption  founds 
this  action.  In  this  he  was  in  error.  We  conclude  therefore 
with  the  Court  below,  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  hence  could  not  support 
a  judgment  in  favor  of  the  plaintiff.    This  being  the  case,  the  Court 
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below  should  either  have  dismissed  the  action  or  given  the  plaintiff 
an  opportunity  to  amend  his  pleading.  By  trying  the  case  and 
rendering  judgment  upon  the  merits,  the  plaintiff  might  possibly 
be  barred  from  bringing  another  action  against  the  defendants, 
although  his  complaint  in  this  cause  utterly  failed  to  state  any  cause 
of  action  against  them.  As  the  complaint  would  not  support  a 
judgment  in  favor  of  the  plaintiff,  any  error  committed  against  him 
at  the  trial  would  not  usually  be  considered  prejudicial ;  but  it  may 
possibly  be  so,  and  when  such  is  the  case  the  error  should  be  cor- 
rected. For  example :  if  a  judgment  on  the  merits  be  rendered 
against  a  plaintiff,  when  it  is  clearly  shown  that  the  judgment  dis- 
missing his  action  would  be  the  only  proper  judgment  which  could 
be  rendered  against  him,  in  such  a  case  he  would  be  prejudiced  by 
the  error,  for  the  judgment  on  the  merits  could  be  pleaded  as  a  bar 
to  a  second  action  for  the  same  cause,  while  a  simple  dismissal  of 
the  case  could  not  be  so  used  against  him.  It  would  certainly 
therefore,  be  the  duty  of  an  Appellate  Court  to  modify  the  judg- 
ment so  as  to  protect  the  plaintiff  from  any  such  result.  A  judg- 
ment in  favor  of  the  defendants  for  their  costs  in  this  action,  and 
dismissing  the  complaint,  would  undoubtedly  have  been  correct, 
and  would  not  interfere  with  a  second  action  by  the  plaintiff  for  the 
same  case ;  but  that  a  judgment  on  the  merits  should  have  been 
rendered  against  him  is  not  by  any  means  so  certain.  The  only 
defense  which  seems  to  have  been  relied  on  by  Ruhling  and 
McCuUough  upon  the  trial  was  an  agreement  between  them  and 
the  plaintiff  whereby  it  was  claimed  they  were  discharged  from  all 
liability  upon  the  contract  of  guaranty  after  the  fourth  day  of 
May,  A.D.  1864.  That  agreement,  if  entered  into  at  all,  was  not 
completed  until  the  fourth  day  of  May.  It  was  a  new  and  inde- 
pendent contract,  which  if  valid  and  operative,  would  relieve  the 
guarantors  from  all  liability  under  the  guaranty.  To  produce  that 
result  it  was  necessary  that  the  agreement  relied  on  should  pos- 
sess all  the  elements  of  a  valid  contract.  As  that  is  new  matter,  in 
avoidance  of  the  contract  of  guaranty,  it  should  therefore  have 
been  specially  pleaded  by  the  defendants. 

New  matter  which  is  simply  an  avoidance  of  the  cause  of  action 
made  out  by  the  plaintiff  should  always  be  specially  pleaded.     Such 
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is  the  rule  declared  by  Chitty,  and  it  is  unchanged  under  the  mod- 
ern practice.  (1  Chitty  on  Pleading,  615  ;  1  Van  Sandtvoord's 
Pleading,  469,  et  seq,^  The  proof  must  be  secundum  allegata. 
No  proof  of  new  matter  in  avoidance  can  therefore  be  admitted 
unless  it  is  so  pleaded  as  to  apprise  the  opposing  party  of  the 
nature  of  the  defense.  There  is  no  more  reason  why  a  defendant 
should  be  permitted  to  prove  the  execution  of  a  contract  the  effect 
of  which  is  to  defeat  the  plaintiff's  action,  without  having  pleaded 
it,  than  to  allow  the  plaintiff  to  prove  the  execution  and  to  recover 
upon  a  contract  which  he  has  not  pleaded.  In  the  answers  filed 
by  the  guarantors  in  this  case  there  is  no  reference  whatever  to  the 
agreement  by  which  they  claim  to  have  been  discharged  from  the 
contract  of  guaranty.  They  simply  deny  the  allegations  of  the 
complaint,  and  affirmatively  allege  that  the  plaintiff  delivered  no 
wood  "  upon  the  credit  or  responsibility  of  the  defendants  Ruhling 
&  Co.  subsequent  to  the  fourth  day  of  May,  a.d.  1864  ;  that  all 
the  wood  delivered  after  that  time  was  delivered  upon  the  sole 
credit  and  responsibility  of  the  defendant  Uznay,  and  not  upon  the 
contract  of  guaranty."  Doubtless  under  this  answer  the  defend- 
ants would  have  been  permitted  to  prove  that  the  plaintiff  aban- 
doned the  contracts  after  the  fourth  day  of  May,  and  delivered  no 
wood  upon  them  aft;er  that  time ;  but  they  could  not  properly  prove 
that  the  plaintiff  entered  into  an  agreement  upon  a  sufficient  con- 
sideration with  them  by  which  they  were  discharged  from  liability 
upon  the  guaranty.  The  learned  Judge  below  however,  permitted 
the  defendants  to  prove  such  agreement  notwithstanding  the  objec- 
tions of  plaintiff's  counsel,  and  upon  that  proof  the  following  find- 
ings werQ  based,  and  upon  them  alone  the  judgment  was  rendered 
for  the  defendants : 

"  On  the  third  day  of  May,  1864,  the  plaintiff,  at  the  request 
of  the  defendants  Ruhling  &  Co.,  agreed  that  they  should  be  dis- 
charged from  further  liability  upon  said  guaranty,  in  consideration 
that  they  would  pay  him  the  amount  unpaid  and  due  him  from 
Uznay  for  wood  furnished  by  the  plaintiff  to  Uznay  under  their 
said  contract  of  sale  and  purchase,  as  well  as  three  hundred  and 
seventy-eight  dollars,  the  price  of  the  wood  so  furnished  on  the  first, 
second  and  third  of  May,  1864,  but  not  then  due,  all  of  which 
33 
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amounted  to  about  $4,100,  which  amount  was  so  paid  to  the  plain- 
tiff by  Ruhling  &  Co.,  pursuant  to  such  agreement. 

"  No  wood  was  furnished  by  the  plaintiff  or  used  at  the  Phoenix 
Mills  after  the  third  day  of  May,  1864,  upon  the  credit  of  the  said 
Ruhling  &  Co.  The  plaintiff  has  been  fully  paid  for  all  wood  fur- 
nished by  him  and  used  at  the  Phoenix  Mills  prior  to  June  11th, 
A.D.  1864." 

Without  proof  of  the  agreement  by  which  the  guarantors  claim 
to  have  been  released,  we  are  satisfied  that  a  judgment  dismissing 
the  action  and  for  costs  was  all  that  could  have  been  rendered 
against  the  plaintiff.  Such  a  judgment  would  not  prejudice  his 
right  to  bring  another  action,  but  the  judgment  rendered  by  the 
Court,  and  which  we  have  shown  was  founded  upon  testimony 
improperly  admitted,  could  possibly  be  used  against  him  as  a  com- 
plete bar  to  any  future  action  to  recover  the  sum  of  money  claimed 
in  this  action.  He  was  therefore  prejudiced  by  the  proof  of  the 
agreement  to  discharge  the  guarantors,  and  the  findings  and  judg- 
ment thereon. 

For  these  reasons  we  are  compelled  to  direct  a  modification  of 
the  judgment,  so  that  it  shall  be  simply  a  dismissal  at  the  plaintiff's 
costs,  without  prejudice  to  another  action. 
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J.  B.  LOBDELL,  Appellant,  v.  WARREN  HALL  et  ah.  ^-^ 

Respondents.  \u_m 

The  rule  that  a  judgment  must  be  reversed  where  mstnietions  on  a  material  point 
are  contradictory,  is  not  an  absolute  and  unqualified  rule.  If  one  party  asks 
for  an  instruction,  which  is  given  by  the  Court,  laying  down  a  rule  of  law  in 
language  too  broad  and  unqualified,  and  the  other  side  then  asks  an  instruction, 
which  is  also  given,  qualifying  and  limiting  the  former  instruction,  and  to  some 
extent  contradicting  it ;  if  the  second  instruction  contains  only  sound  law,  the 
conflict  between  the  two  is  not  an  error  of  which  the  party  can  complain  who 
obtained  the  instruction  which  was  too  broad  and  unqualified. 

An  Indian  who  has  appropriated  water  on  the  Public  Lands  of  the  United  States 
may  maintain  an  action  for  the  diversion  of  that  water,  as  well  as  any  other 
person. — Per  Beatty,  C.  J. 

Any  person  getting  possession  of  any  dam  or  ditch  for  the  diversion  of  water 
from  an  Indian,  although  there  be  no  deed  of  conveyance,  has  the  same  right  to 
maintain  and  enjoy  such  dam  and  ditch  as  the  Indian  had. — Per  Beatty,  C.  J. 

Instructions  given  or  refused  by  the  lower  Court  will  not  be  inquired  into  on 
appeal,  unless  the  record  shows  that  the  giving  or  refusal  to  give  them  was 
excepted  to  at  the  time. — Per  Johnson,  J. 

Instructions  given  to  a  jury  without  objection  are  presumed  to  be  with  the  con- 
sent of  the  parties,  and  such  consent  is  a  waiver  of  any  right  thereafter  to 
question  their  correctness  in  that  particular  case. — Per  Johnson,  J. 

Lewis,  J.,  dissenting. — No  person  in  this  State  can  acquire  title  or  right  to  any 
public  land  from  an  Indian.  * 

A  legal  interest  in  land  can  only  be  conveyed  in  this  State  by  means  of  a  deed 
of  conveyance  in  writing.  The  right  to  the  enjoyment  and  repair  of  a  dam, 
and  to  have  the  water  so  diverted  flow  through  certain  land,  is  such  an  interest 
in  land  as  can  only  be  conveyed  by  deed  in  writing. 

On  Petition  for  Rebearinq. — If  there  is  an  entire  failure  to  make  any  note  of 
an  exception,  taken  either  by  the  Judge  or  his  Clerk,  and  the  term  of  Court 
expires  at  which  the  case  was  tried  and  judgment  rendered,  the  Judge  would 
afterwards  have  no  authority  to  settle,  or  make  a  bill  of  exceptions  showing 
the  fact.  He  might  settle  the  statement  even  ailcr  the  term,  if  made  within 
the  time  prescribed  by  law.  The  general  rule  is,  that  after  judgment  and  the 
adjournment  of  the  term,  the  Court  loses  jurisdiction  of  the  case  for  most  pur- 
poses.— Per  Beatty,  C.  J. 

Under  our  practice,  if  an  exception  is  actually  taken  at  the  trial,  but  not  dr^iwn 
up  in  form  for  the  Judge's  signature,  and  no  note  of  it  is  made,  either  by 
the  Judge  or  the  Clerk,  still  the  party  dissatisfied  with  the  judgment  has  a 
right  to  make  his  statement  on  motion  for  new  trial,  or  on  appeal,  and  in  either 
of  such  statements  he  may  show  any  exception  that  he  really  took  during  the 
trial,  although  there  be  no  note  of  the  same.  For  the  purpose  of  settling  such 
statements,  the  Court  still  retains  jurisdiction  of  the  case  until  the  time  pre- 
scribed by  law  has  expired.    After  the  statement  is  once  made  and  settled,  the 
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Court  below  loses  jurisdiction  of  the  case,  and  no  addition  can  be  made  to  such 
statement. — Per  Beatty,  C.  J. 
In  the  matter  of  amendment  of  Court  records,  the  question  should  be  treated  as 
one  of  legal  discretion,  rather  than  of  jurisdiction  solely,  that  whilst  the  power 
is  not  unlimited,  neither  is  it  absolutely  restricted  to  the  particular  term,  but 
may  be  exercised  within  the  bounds  of  a  legal  discretion,  whereof  the  subject 
matter  of  the  amendment  and  the  circumstances  under  which  it  is  allowed 
constitute  the  only  test. — Per  Johnson,  J. 

Appeal  from  the  District  Court  of  the  Second  Judicial  District. 

R.  M.  Clarky  for  Appellant,  made  the  followmg  points : 

If  from  any  cause,  at  the  time  of  Lobdell's  appropriation,  the 
waters  of  Desert  Creek  were  passing  down  the  natural  channel  to 
Lobdell's,  the  defendants  could  not,  after  Lobdell's  appropriation, 
direct  the  water  or  any  part  of  it  to  his  damage,  or  to  the  diminu- 
tion of  the  quantity  claimed  by  him.  (Lobdell  v.  Rail  ^  Simpson^ 
2  Nev.) 

The  instructions  given  at  the  instance  of  the  plaintiff,  and  those 
given  at  the  instance  of  the  defendant,  are  inconsistent,  and  contra- 
dictory, and  irreconcilable.  A  new  trial  should  be  granted  for  this 
reason.  (See  Instruction  7  for  plaintiff,  and  Instructions  6,  7,  8 ; 
Billiard  on  New  Trials,  214,  215  ;  Fergimn  v.  Fox,  1  Met.  [Ky.] 
83 ;   Clarka  v.  McElroy,  11  Cal.  154.) 

The  Court  er):ed  in  giving  Instruction  No.  4  at  the  instance  of 
defendants. 

Ist.  Thd  instruction  is  erroneous  in  assuming  that  location  of 
land  is  an  appropriation  of  water  passing  through  it. 

2d.  It  is  erroneous  in  assuming  the  location  of  defendants  to  have 
been  upon  Desert  Creek,  the  waters  of  which  were  in  controversy. 

3d.  It  is  erroneous  in  ignoring  any  appropriation  by  the  plaintiff, 
and  in  assuming  that  at  the  time  of  plaintiff's  appropriation,  and 
up  to  the  time  of  the  defendant's  appropriation,  no  change  had 
taken  place  in  the  dam  or  ditch. 

Thomas  H,  Williams^  also  for  Appellant. 

Aldrich  ^  BeLong^  for  Respondents,  argued : 

Where  there  is  a  disputed  question  of  fact,  and  evidence  has 
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been  given  on  both  sides  of  the  question,  courts  will  not  disturb  the 
findings  of  a  jury.  (6  Barb.  141-3-4  ;  2  Cal.  423  ;  20  Id.  83 ; 
24  Cal.  338.) 

A  new  trial  will  not  be  granted  where  there  is  a  conflict  in  the 
testimony ;  and  where  there  is  a  conflict  in  the  testimony  of  the 
party  applying  for  a  new  trial,  it  is  the  more  fatal.  (^Cook  v.  JPor- 
«ytA,  30Cal.  662;  26  Id.  275.) 

When  the  testimony  before  a  jury  is  contradictory,  and  the 
character  and  credit  of  witnesses  are  in  question,  a  new  trial  will 
not  be  granted,  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence.  (  WincTiell  v.  Latham^  6  Cowan,  681 ;  Flaming  v. 
Eollenbeck^  7  Barbour,  275 ;  Adsit  v.  Wilton  ^  Chamberlain^  7 
Howard  Pr.  64 ;  5  Sanford,  180 ;  5  Minn.  339,  373  ;  9  Iowa  [1 
With.]  1 ;  6  Minn.  160 ;  7  Id.  114,  511 ;  27  111.  189 ;  Id.  20.) 

A  verdict  should  not  be  set  aside  merely  because  the  Court 
would  have  come  to  a  different  conclusion  from  that  of  the  jury  on 
the  force  and  weight  of  the  testimony.  (Mackey  v.  N.  T. 
Central  R.  B.  Co.,  27  Barbour,  629.) 

When  there  is  some  evidence  to  support  the  verdict,  and  a 
motion  for  a  new  trial  is  overruled,  the  Supreme  Court  will  not 
interfere.     (^Baxter  v.  McKinlay,  16  Cal.  77.) 

Upon  the  second  point — that  the  Court  erred  in  giving  the 
instructions  that  it  did — we  reply  that,  inasmuch  as  the  Court  gave 
all  of  the  instructions  asked  for  by  the  appellant,  the  error,  if  any 
error  was  committed,  must  be  found  in  those  given  at  respondent's 
instance.  Those  were  carefully  drawn  from  the  books,  embodying 
as  we  think  the  settled  doctrines  relative  to  water  rights,  as  laid 
down  by  the  Supreme  Court  of  California  in  various  cases,  and  by 
this  Court  in  this  case  when  formerly  decided  here.  These  general 
authorities  we  refer  to  as  follows :  "  Plaintiff  takes  land  on  a 
stream,  from  which  already  a  part  of  the  water  has  been  diverted 
by  a  ditch  and  dam.  Subsequently  defendant  takes  up  the  land 
on  which  the  ditch  and  dam  are  situated.  The  plaintiff  has  no 
right  to  move  the  dam."  This  is  the  language  of  the  Court  in  this 
case.     (2  Nev.  274.) 

Certainly  it  is  equally  true  that  the  plaintiff  has  no  more  right  to 
move  or  obstruct  the  ditch  than  the  dam.    And  that  the  ditch 
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remains  of  the  same  capacity,  and  unrepaired,  is  a  fact  that  the 
jury  found,  and  this  Court  will  not  review  that  finding. 

The  rule  is  this :  If  there  was  a  ditch  and  dam  existing  then, 
(which  is  admitted)  or  if  nature  had  formed  a  channel  to  the 
stream  so  that  when  Lobdell  located,  only  a  portion  of  the  waters 
of  that  stream  customarily  flowed  in  the  channel  he  claimed,  his 
rights  became  fixed,  and  limited  to  such  an  amount  as  customarily 
flowed  when  he  claimed  it,  and  all  right  to  remove  the  dam, 
obstruct  the  ditch,  or  interrupt  any  other  channel,  became  lost  by 
his  failure  to  act  until  the  rights  of  others  intervened. 

In  support  of  the  principles  contained  in  the  instructions  in 
addition  to  the  case  cited,  we  refer  to  McDonald  v.  Bear  Hiverj 
13  Cal.  220 ;  Id.  33 ;  8  Cal.  329  ;  5  Id.  145 ;  12  Id.  28  ;  3  Id. 
249. 

And  as  to  what  is  evidence  of  possession  of  a  water  right,  see  6 
Cal.  108,  568  ;  7  Id.  263 ;  12  Id.  49. 

The  error  of  an  instruction  must  clearly  appear.  (Hilliard  on 
New  Trials,  p.  17.) 

Erroneous  instructions  or  rulings  of  a  Court,  if  not  productive  of 
harm,  are  no  ground  for  a  new  trial.  (Id.  pp.  33,  36,  37, 
210-219.) 

A  mistake  in  a  Judge's  charge  is  not  always  ground  for  a  new 
trial.  (^Depuyster  v.  Columbia  Ins.  Co.^  2  Caine's,  86  ;  Alston  v. 
Jones,  17  Barb.  276.) 

A  plaintiff  is  not  entitled  to  introduce  evidence  in  rebuttal  to  the 
same  points  as  those  which  were  proven  by  it  in  making  out  its 
prima  facie  case.     (25  Cal.  509 ;  Union  Water  Co.,  2  Crasy.) 

Opinion  by  Beatty,  C.  J.,  Johnson,  J.,  concurring  specially, 
Lbwis,  J.,  dissenting. 

This  was  an  action  brought  to  recover  damages  for  diverting  the 
waters  of  Desert  Creek,  and  also  praying  for  an  injunction  to 
restrain  future  diversion  of  the  water. 
The  facts,  so  far  as  they  are  undisputed,  are  as  follows : 
In  the  summer  of  1860  the  plaintiff  located  and  occupied  a  ranch 
on  Desert  Creek.  In  December  of  that  year  he  commenced  the 
digging  of  one  ditch  for  irrigating  purposes,  which  was  finished  the 
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following  February.  Immediately  after  this  ditch  was  finished  he 
commenced  the  construction  of  a  second  ditch,  which  was  finished  . 
some  time  in  March.  These  two  ditches  were  of  capacity  to  carry 
about  three  hundred  inches  of  water,  miners'  measure,  and  this 
much  water  was  required  during  irrigating  season  to  properly  irri- 
gate plaintiff's  ranch.  In  March  or  April,  1861,  defendants  located 
and  occupied  a  ranch  on  Desert  Creek,  several  miles  above  that 
occupied  by  plaintiff.  The  land  which  defendants  located  was  irri- 
gated, or  at  least  had  been  irrigated,  by  means  of  an  old  ditch 
which  had  been  dug  by  Indians  many  years  before.  This  ditch,  it 
appears,  had  been  used  by  the  Indians  for  running  fish  out  on  the 
meadow-land  for  the  purpose  of  catching  them.  When  the  defend- 
ants were  about  to  locate  their  ranch  the  Indians  claimed  this  old 
ditch,  and  objected  to  the  location  by  defendants.  Finally  the 
defendants  bought  out  the  Indians  and  made  their  location. 

At  the  time  the  defendants  made  their  location,  which  was, 
according  to  what  we  suppose  the  most  reliable  evidence  on  this 
point,  about  the  third  of  March,  1861,  there  was  no  water  running 
through  the  Indian  ditch  and  so  down  to  their  meadow-land.  Some 
water  was  running  in  that  ditch  at  its  head,  but  it  all  run  over  the 
banks  of  the  ditch  or  through  breaks  in  the  bank  near  its  head,  and 
thus  found  its  way  back  into  the  creek.  In  April  however  the  water 
was  running  freely  through  the  Indian  ditch  for  its  entire  length, 
and  flowing  down  to  and  over  defendants'  meadow-land. 

At  this  point  occurs  the  first  conflict  in  the  evidence  of  plaintiff 
and  defendants. 

The  plaintiff  attempts  to  prove  that  after  the  defendants  made 
their  location,  in  March  or  April,  they  diverted  the  water  from  tho 
natural  channel  of  the  creek  and  turned  it  through  the  old  Indian 
ditch  on  to  their  meadow-lands.  The  plaintiff  does  not  attempt  to 
establish  this  fact  by  direct  or  positive  proof,  but  by  circumstantial 
evidence,  such  as  the  appearance  of  the  banks  of  the  old  Indian 
ditch  showing  recent  repairs,  etc.,  and  by  the  opinion  of  witnesses 
that  the  old  Indian  ditch  was  in  such  condition  in  March,  1861, 
that  it  could  never  have  flowed  water  on  to  the  defendants'  ranch 
without  rebuilding  or  repairing  the  banks  at  those  points  where  the 
water  had  been  wasting  away  near  its  head. 
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The  defendants,  on  the  other  hand,  (who  were  on  the  stand  as 
witnesses)  deny  that  they  made  or  caused  to  be  made  any  repairs 
in  the  old  Indian  ditch  or  dam  in  the  spring  of  1861.  Their  theory 
of  the  case  is  that  the  water  did  not  flow  through  the  entire  ditch 
during  the  early  part  of  March,  because  it  was  obstructed  by  snow 
and  ice  frozen  in  the  ditch.  That  as  soon  as  the  ice  and  snow 
melted  out  of  the  ditch  the  water  commenced  to  flow  through  the 
entire  length  thereof,  without  any  interference  on  their  part.  They 
allege  that  the  first  repairs  they  made  were  in  the  summer  or  fall  of 
1861,  when  a  man  was  sent  up  by  one  of  the  defendants  to  repair 
some  breach  or  deficiency  in  the  ditch.  They  swear  they  had  never 
enlarged  the  capacity  of  their  ditch  or  raised  their  dam  from  the 
time  they  bought  the  Indians  out  to  the  commencement  of  this  suit. 
That  the  only  repairs  done  on  either  to  amount  to  anything,  was  to 
repair  damages  done  by  plaintifi^  after  the  controversy  arose  about 
the  prior  right  to  the  water  in  the  creek. 

Whilst  the  evidence  is  very  satisfactory  that  no  water  ran  in  the 
lower  part  of  defendants'  ditch  in  March,  (or  the  early  part  of 
March)  1861,  it  is  very  clearly  shown  that  the  water  had  for  sev- 
eral seasons  been  running  at  least  a  portion  of  every  year  through 
the  entire  length  of  the  Indian  (defendants')  ditch.  It  was  also 
clearly  proved  that  it  was  running  in  the  head  of  that  ditch  in 
March,  1861.  But  whether  the  water  was  caused  to  flow  down  the 
ditch  in  April,  1861,  by  reason  of  repairs  made  in  the  upper  end 
thereof,  by  defendants  or  others  in  their  employ,  or  whether  it  com- 
menced flowing  through  the  entire  length  of  the  ditch  simply  by 
reason  of  the  melting  of  the  snow  and  ice,  and  the  great  abundance 
of  water  in  the  month  of  April,  it  is  impossible  to  say.  The  proof 
on  this  point  is  not  satisfactory  either  way,  and  the  probabilities  are 
perhaps  about  balanced.  If  we  were  called  on  to  decide  this 
point,  or  the  weight  of  testimony,  it  would  be  a  difficult  question 
to  determine. 

The  case  was  submitted  to  a  jury,  and  under  the  instructions  of 
the  Court  and  such  evidence  as  we  have  detailed,  the  jury  found 
for  defendants.  The  plaintiflF  moved  for  a  new  trial  in  the  Court 
below,  and  failing  in  that,  appeals  to  this  Court  from  the  order  over- 
ruling his  motion.     The  first  point  made  by  appellant's  counsel  is 
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that  the  verdict  of  the  jury  was  against  law  and  evidence.  And 
to  support  this  proposition  he  contends  that  there  is  no  question  but 
that  at  the  time  defendants  made  their  location  the  whole  of  the 
water  of  Desert  Creek  was  flowing  in  its  natural  channel,  and  had 
been  appropriated  to  the  extent  of  three  hundred  inches  by  plain- 
tiff, and  that  being  so  appropriated  at  the  moment  of  defendants' 
location  they  had  no  right  to  divert  it.  Even  admitting  this  propo- 
sition to  be  a  correct  one,  still  the  record  does  not  show  the  facts 
entitling  plaintiff  to  a  new  trial.  It  is  very  clearly  shown,  as  appel- 
lant contends,  that  at  the  very  day  the  defendants  (respondents) 
made  their  location  the  whole  of  the  water  was  running  in  the 
natural  channel  of  the  creek  down  to  appellant's  ranch  and  ditches. 
But  is  not  shown  that  defendants  subsequently  diverted  it.  For  all 
that  we  can  see  in  the  record,  a  portion  of  the  water  of  the  creek 
may  subsequently  have  flowed  down  defendant's  ditch  simply  from 
the  melting  of  the  snows  and  ice.  If  so,  the  defendants  are  not 
responsible.  Nor  if  the  flow  on  to  their  ranch  was  only  stopped  by 
the  snow  and  ice,  would  the  plaintiff  have  been  justified,  after  the 
snow  and  ice  melted  out,  to  have  placed  other  obstructions  in 
defendants'  ditch  to  prevent  the  flow  of  water  therein.  As  the  evi- 
dence presents  itself  to  us,  this  point  is  not  well  taken. 

The  next  ground  of  complaint  is  that  the  Court  gave  to  the  jury 
contradictory  instructions.  On  the  part  of  the  plaintiff,  the  Court, 
among  other  instructions,  gave  the  following : 

"  If  at  the  time  of  the  plaintiff's  location  and  appropriation  of 
the  water,  if  the  appropriation  by  the  plaintiff  was  prior  to  the 
location  of  the  land  and  ditch  by  the  defendants,  and  the  ditch 
known  as  the  old  Indian  ditch,  and  designated  on  the  map  as  the 
Simpson  &  Hall  ditch,  was  in  existence,  but  was  so  blocked  up, 
broken  or  obstructed  as  not  to  divert  or  permanently  carry  away 
from  the  main  channel  of  the  stream  the  waters  of  the  stream ;  if 
in  other  words,  by  reason  of  any  obstruction  or  break  in  the  ditch, 
or  any  break  in  the  dam,  the  water  flowing  into  the  mouth  of  the 
ditch  found  its  way  back  to  the  original  channel  above  the  point 
where  Lobdell  diverted  it,  and  afterwards  the  defendants,  by  them- 
selves or  employes,  removed  the  obstructions  or  repaired  the  ditch, 
and  by  that  means  prevented  the  water  from  returning  to  the  orig^ 
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inal  stream,  thereby  diminishing  the  quantity  of  water  appropriated 
by  the  plaintiff,  ihen  they  must  find  for  the  plaintiff." 

On  the  part  of  defendants,  the  Court  among  other  instructions 
gave  the  following : 

^^  The  jury  are  instructed  that  a  person  locating  upon  a  stream 
and  appropriatmg  the  water,  has  a  right  to  have  it  flow  (so  far  as 
the  natural  channel  is  concerned)  in  precisely  the  same  manner  as 
it  did  when  he  located,  and  no  prior  locator  has  any  right  to  make 
any  such  change  in  the  natural  channel  as  will  injure  subsequent 
appropriators  of  the  same  water." 

Sixth. — "  The  jury  are  instructed  that  the  foundation  of  the 
right  to  water  passing  over  public  lands  is  first  appropriation, '  first 
in  time,  first  in  right,'  is  the  rule.  Efence,  if  you  believe  from  the 
evidence  that  either  the  defendants  or  other  persons  first  appro- 
priated the  waters  of  said  stream  to  the  extent  or  amount  that  it 
was  being  used  by  the  defendants  at  the  time  of  the  commencement 
of  this  action,  and  that  such  appropriation  had  not  been  abandoned, 
you  must  return  a  verdict  for  defendants." 

Seventh. — ^"  The  jury  are  instructed  that  no  temporary  obstruc- 
tion of  a  portion  of  a  dam  or  ditch,  or  any  temporary  obstruction 
of  the  latter,  will  result  in  any  waiver  or  loss  of  right  to  appropriat- 
ed waters.  If,  therefore,  you  find  from  the  evidence  that  the 
ditch  and  dam  of  defendants  existed  prior  to  plaintiff's  appropria- 
tion of  the  waters  of  Desert  Creek,  and  had  been  before  and  has 
been  since  said  time  customarily  used  in  flowing  water  from  said 
stream  on  to  the  land  now  claimed  by  defendants ;  and  if  you  also 
find  that  the  defendants  have  never  diverted  the  waters  of  said 
stream  by  any  other  means  but  by  said  dam  and  ditch,  you  will 
find  a  verdict  for  defendants  ;  although  it  may  appear  that  at  the 
time  of  plaintiff's  location,  by  means  of  some  temporary  injury  to 
the  dam  or  ditch,  no  water  at  that  time  was  flowing  through  the 
defendant's  ditch." 

Eighth. — ^"  If  you,  the  jury,  believe  from  the  testimony,  iliat 
the  dam  and  ditch  of  defendants,  by  which  alone  they  divert  the 
waters  of  Desert  Creek,  both  existed  prior  and  at  the  time  of  plam- 
tiff's  location  as  they  existed  at  the  time  of  defendants'  location  and 
at  the  time  of  the  commencement  of  this  action,  you  will  find  a 
verdict  for  the  defendants." 
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The  sixth,  seventh  and  eighth  instractions  the  appellant  contends 
contain  matter  at  variance  with  the  law,  as  laid  down  in  the  sev- 
enth instruction  given  on  the  part  of  pliuntiff.  If  these  instruc- 
tions conflict  with  each  other,  he  contends  that  the  case  must  be 
reversed,  because  contradictory  instructions  are  calculated  to  mis- 
lead the  jury. 

The  rule  that  a  case  must  be  reversed  where  instructions  on  a 
material  point  are  contradictory  is  not  as  unqualified  as  appellant 
contends  for.  If  one  party  asks  for  an  instruction  which  is  given 
by  the  Court,  laying  down  a  rule  of  law  in  language  too  broad  and 
unqualified,  and  the  other  side  then  asks  an  instruction,  which  is 
also  given,  which  qualifies  and  limits  the  former  instruction,  and  in 
some  respects  contradicts  it,  if  the  second  instruction  contains  only 
sound  law,  the  conflict  between  the  two  instructions  is  not  an  error 
of  which  the  party  can  complain  who  obtidned  the  instruction  which 
was  too  broad  and  unqualified.  It  might  be  that  this  was  error 
mjurious  to  the  other  side,  for  the  jury  might  not  understand  that 
one  instruction  was  a  modification  of  the  other,  and  might  be  misled 
by  the  too  broad  language  of  the  first.  But  they  could  not  do 
wrong  by  being  governed  by  the  modification.  The  error  could  not 
be  complained  of  by  the  party  who  got  the  wrong  instruction,  or 
the  instruction  not  properly  qualified  and  guarded. 

Under  this  rule  let  us  examine  the  defendants'  instructions,  and 
see  if  they  contain  any  error.  The  language  in  defendants'  sixth 
instruction,  to  which  exception  is  taken,  is  this :  "  If  you  believe 
from  the  evidence  that  either  the  defendants  or  other  persons  first 
appropriated  the  water  *  *  ♦  and  that  such  appropriation  had 
not  been  abandoned,"  etc.  It  is  contended  that  there  is  no  proof 
in  the  case  that  any  other  person,  except  uncivilized  Indians,  had 
ever  appropriated  this  water  prior  to  the  time  defendants  took  up 
their  ranch.  That  defendants  could  derive  no  advantage  from 
their  purchase  from  these  Indians,  and  therefore  it  was  improper  to 
insert  the  words  "  or  other  persons"  in  the  instruction,  because  it 
was  calculated  to  mislead  the  jury,  and  induce  them  to  believe  that 
defendants  could,  by  means  of  a  titie  derived  from  the  Indians, 
carry  back  their  claim  to  the  water  to  a  date  long  prior  to  the  time 
when  they  themselves  first  took  up  the  ranch. 
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That  this  presents  a  serious  question  in  the  case  there  is  no 
doubt.  If  the  defendants  could  derive  no  advantage  from  the  acts 
of  the  Indians,  then  it  certainly  was  improper  to  have  inserted  in 
the  sixth  instruction  the  words  "  or  other  persons."  The  proof  did 
not  pretend  to  show,  or  attempt  to  show,  that  others  than  the 
Indians  had  dug  any  ditch  or  appropriated  any  water  before 
defendants  took  up  their  ranch. 

At  common  law  any  person,  either  Christian  or  heathen,  alien 
resident  or  non-resident,  with  the  single  exception  of  alien  enemies, 
might  bring  suit  to  enforce  any  civil  rights  they  might  possess. 
It  is  true  that  aliens  under  the  common  law  could  not  lawfully  hold 
real  estate,  and  transmit  the  same  to  their  heirs ;  yet  they  might 
buy  it  and  maintain  trespass  for  injuries  thereto,  or  their  lessee 
might  maintain  ejectment.  It  has  been  held  in  the  United  States 
that  ^n  alien  might  maintain  any  personal  action  to  enforce  his 
rights  to  land  by  him  purchased  until  proper  steps  had  been  taken  to 
declare  such  land  forfeited  to  the  State.  It  has  been  doubted 
whether  he  could  maintain  a  real  action,  though  it  is  said  he  might 
defend  himself  against  such  action.  (See  Fairforth^  devisee,  v. 
Hunters'  Lessee,  7  Cranch,  608,  where  the  whole  subject  is  fully 
discussed. 

If  then  all  persons,  without  regard  to  nationality,  are  in  this 
country  allowed  to  maintain  any  action  to  enforce  their  rights  to 
the  enjoyment  of  all  property,  personal  or  real,  we  see  no  reason 
why  an  Indian  who  has  appropriated  water  on  the  public  lands  of 
the  United  States  might  not  maintain  an  action  for  the  diversion  of 
that  water  as  well  as  any  other  person.  If  an  Indian  could  main- 
tain an  action  for  diversion  of  water,  then  he  certainly  would  have 
a  fixed  interest  in  the  waters  so  diverted,  and  a  clear  right  to  repair 
any  temporary  damage  in  his  ditch  or  dams.  If  then  the  plaintiff 
located  his  ranch,  or  began  the  digging  of  his  ditches,  at  a  time 
when  the  water  was  all  escaping  from  the  Indian  ditch  through  a 
breach  therein,  it  would  not  deprive  the  Indians  of  a  right  to  repair 
that  ditch. 

But  admitting  the  Indians  had  a  right  to  repair  that  ditch,  it  is 
still  contended  that  defendants  are  in  no  manner  substituted  to  the 
rights  of  the  Indians,  and  for  two  reasons :  In  the  first  place,  Con- 
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gress  has  prohibited  all  purchases  of  land  from  Indians ;  and  in  the 
second  place,  the  fifty-fifth  section  of  our  Act  in  regard  to  Convey- 
ances reads  as  follows : 

^^  No  estate  or  interest  in  lands,  other  than  for  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  in  writing." 

Now  it  is  contended  that  the  appropriation  of  water  and  the  right 
to  repair  the  ditches,  etc.,  in  which  it  is  carried,  is  so  intimately 
connected  with  the  use  of  the  land  through  which  the  ditches  are 
dug  and  the  water  conducted,  that  no  right  to  use  the  water  can  be 
transferred  without  also  transferring  some  interest  in  or  power  over 
the  land ;  that  this  was  not  done  by  the  Indians  in  this  case,  because 
it  is  not  pretended  they  made  any  deed  or  grant,  but  merely  a  parol 
transfer  of  their  claim  on  the  water ;  nor  if  they  had  attempted  to 
make  such  deed  would  it  have  been  available  in  the  face  of  Congres-. 
sional  Acts  prohibiting  sales  of  land  by  Indians.  We  do  not  deem 
it  necessary  to  go  into  a  critical  examination  of  either  the  fifty-fifth 
section  of  our  Act  concerning  Conveyances,  nor  of  the  several  Con- 
gressional Acts  prohibiting  the  sale  of  lands  by  Indians.  If  the 
Indians  themselves  had  a  right  to  repcur  the  ditch,  we  think  those 
who  obtained  the  possession  under  them  had  the  same  right.  (See 
Oatman  v.  Dixon,  13  Cal.  36.)  If,  when  the  plaintiff  located  his 
ranch,  he  located  it  with  a  subsisting  right  on  the  part  of  the 
Indians  or  any  other  person  or  persons  to  repair  this  ditch,  and 
throw  a  part  of  the  waters  of  Desert  Creek  on  to  the  ranch  now 
held  by  defendants,  we  do  not  think  the  right  to  repair  the  ditch 
was  lost  by  the  possession  passing  into  other  hands.  We  think  the 
rights  of  plaintiff  and  defendants  are  just  the  same  as  they  would 
have  been  if  the  Indians  had  repaired  their  ditch  before  transfer- 
ing  possession  thereof  to  defendants.  Under  these  views,  there  is 
nothing  objectionable  in  this  sixth  instruction. 

The  seventh  instruction  is  objected  to  because  the  jury  are  told 
in  substance  if  the  water  flowed  customarily  through  the  Indian 
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ditch  before  and  after  the  plaintiff's  location  just  as  it  did  when 
this  suit  was  brought,  they  must  find  for  defendants,  notwithstand- 
ing some  temporary  break  in  the  ditch  or  dam  may  have  thrown 
all  the  water  on  to  plaintiff's  premises  at  the  time  of  his  location. 

If  the  sixth  instruction  was  right,  this  was  also  right  for  the  same 
reasons.  If  right,  it  is  right  on  the  ground  that  the  Indians  or 
those  holding  possession  under  them  had  a  right  to  repsur  any  tem- 
porary break  in  the  dam  or  ditch. 

The  same  observations  apply  to  instruction  number  eight.  In- 
struction number  four  asked  for  by  defendants  certainly  contains 
only  correct  legal  principles,  and  we  think  very  clearly  expressed. 
Appellant  also  complains  of  an  abuse  of  discretion  on  the  part  of 
the  Court,  in  refusing  him  the  privilege  of  reexamining  several  wit- 
nesses in  regard  to  the  appearance  of  recent  repairs  on  the  old 
Indian  ditch.  If  our  views  of  the  case  are  right,  this  evidence 
would  hardly  have  been  material.  K  defendants  had  a  right  to 
make  repairs,  it  would  have  availed  the  plaintiff  nothing  to  have 
strengthened  his  evidence  on  this  head.  He  had  ahready  examined 
.  several  of  his  witnesses  on  this  point,  and  we  do  not  think  it  was 
any  abuse  of  discretion  on  the  part  of  the  Court  to  refuse  to  allow 
him  to  go  into  this  question  again.  '  It  is  not  strictiy  in  rebuttal  of 
the  defendants'  evidence. 

Per  Johnson,  J. 

This  action  was  originally  commenced  in  Esmeralda  County,  and 
upon  a  trial,  judgment  rendered  for  plaintiff.  Defendants  appealed, 
and  judgment  reversed.  (2d  Nevada  Reports,  274.)  The  case 
was  then  transferred  to  Douglas  County,  and  upon  the  second  trial 
judgment  was  for  the  defendants,  and  a  new  trial  refused  by  the 
District  Court ;  whereupon  plaintiff  brings  this  appeal  from  both 
the  order  refusing  such  new  trial  and  from  the  judgment. 

The  notice  of  motion  for  a  new  trial  in  the  Court  below  states  as 
the  grounds  therefor  the  following : 

"  Ist.  That  the  verdict  of  the  jury  in  said  cause  was  contraiy 
to  the  evidence,  and  that  the  evidence  therein  was  insu£Scient  to 
sustain  said  verdict. 

"  2d.  That  the  said  jury  was  not  drawn  and  selected  nor  impan- 
neled  according  to  law. 
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"  3d.  That  the  Judge  erred  in  giving  instructions  to  the  jury 
asked  by  defendants. 

"  4.  That  the  Court  erred  in  overruling  the  objections  taken  by 
plaintiff's  counsel  upon  the  trial  of  such  cause,  and  duly  excepted 
to  by  plaintiff. 

"  5.  That  the  Court  erred  in  sustaining  the  objections  of  defend- 
ants' counsel  taken  upon  said  trial,  and  duly  excepted  to  by  the 
plaintiff. 

"  6th.  That  the  Court  erred  in  allowing  the  jury  to  separate  and 
disperse  after  they  had  heard  a  portion  of  the  argument  of  counsel, 
and  before  the  same  was  concluded,  and  before  the  verdict." 

The  only  difference  observable  in  the  motion  itself  and  the  notice 
is,  that  the  motion  did  not  include  the  last  or  sixth  ground,  and  the 
fourth  and  fifth  are  explained  as  follows :  "  That  is  to  say,  the 
fourth  and  fifth  objections  are  intended  to  cover  any  and  all  errors 
of  law  occurring  at  the  trial  and  excepted  to  by  the  plaintiff." 
No  affidavit  was  offered  in  support  of  the  second  ground,  and  such 
as  were  considered  on  the  hearing  of  the  motion  can  at  best  be 
regarded  as  falling  under  the  sixth  and  seventh  clauses  of  Section 
193,  Civil  Practice  Act,  1861,  p.  346.  "  Sixth.  Insufficiency  of 
the  evidence  to  justify  the  verdict  or  other  decision ;  or  that  it  is 
against  law."  "  Seventh.  Error  in  law  occurring  at  the  trial,  and 
excepted  to  by  the  party  making  the  application."  The  grounds 
of  error  stated  by  counsel  for  appellant,  and  upon  which  we  are 
asked  to  reverse  the  order  refusing  a  new  trial  and  the  judgment, 
may  be  grouped  under  the  following  general  heads :  "  First,  the 
verdict  of  the  jury  is  contrary  to  law  and  evidence ;  second,  the 
instruction  given  at  the  instance  of  the  plaintiff  and  those  given  at 
the  instance  of  the  defendants  are  inconsistent,  and  contradictory, 
and  irreconcilable."  Other  points  than  these,  but  not  specified  as 
grounds  of  error  in  the  written  assignments  of  counsel,  all  of  which 
relate  exclusively  to  the  ruling  of  the  Court  below  in  rejecting 
certain  evidence  offered  by  plaintiff,  claimed  to  be  in  rebuttal  of 
defendants'  testimony,  were  also  discussed  by  counsel  on  the  argu- 
ment. 

The  most  important  questions,  perhaps,  which  counsel  for  appel- 
lant has  urged,  and  those  upon  which  he  seems  chiefly  to  rely. 
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grow  out  of  certam  instructions  of  the  Court,  and  hence  it  becomes 
necessary  for  us  to  determme  whether  or  not  these  instructions  can 
now  be  re\riewed ;  for  it  is  a  rule  of  universal  application,  that  in- 
structions of  a  subordinate  Court  given  or  refused,  will  not  be 
inquired  into  on  appeals,  unless  excepted  to  at  the  trial  below.  (8 
Johnson,  495 ;  1  Wendell,  418 ;  1  Cowen,  622 ;  5  Cal.  647  ;  Id. 
478 ;  7  Cal.  38 ;  Id.  423 ;  2  Bac.  Abr.  112,  Bill  of  Exceptions, 
and  cases  there  cited.) 

The  settled  statement  used  on  the  argument  of  the  motion  in  the 
lower  Court,  and  embodied  in  the  record  before  us,  comes  indorsed 
as  a  "  particular  history  of  the  proceedings  and  all  the  evidence 
taken  and  submitted  upon  the  trial."  (Page  2  of  Transcript.)  The 
instructions  asked  by  plaintiff  were  all  given,  as  also  were  those  of 
defendants,  except  the  first  two,  which  were  refused.  In  no  part  of 
the  transcript,  by  bill  of  exception,  minutes  of  the  Court,  or  other- 
wise, are  any  exceptions  shown  to  have  been  taken  by  either  party 
to  the  giving  or  receiving  of  any  instructions.  Nor  in  fact  does  the 
third  ground  assigned  on  motion  for  new  trial  allege  that  the  errors 
in  giving  these  instructions  were  "  excepted  to  by  the  party  making 
such  application,"  as  required  by  Sec.  194  of  the  Practice  Act ;  and 
therefore  in  a  measure  confirms  the  belief  that  no  such  exceptions 
were  taken  at  the  trial,  and  were  not  considered  on  the  motion  for 
a  new  trial  in  the  District  Court. 

Instructions  given  to  a  jury  without  objection  are  presumed  to  be 
with  the  consent  of  the  parties,  and  such  consent  is  a  waiver  of  any 
right  thereafter  to  question  the  correctness  of  the  instruction  as 
applied  to  the  particular  case ;  for,  says  Burnett,  J.,  in  Letter  v. 
Putney  et  aL  7  Cal.  423,  "  a  party  cannot  first  take  his  chances  of 
a  verdict  upon  instructions  given  or  refused  without  exception,  and 
then  afterwards  except  to  the  action  of  the  Court  upon  a  motion  for 
a  new  trial." 

Excluding  all  inquiry  in  respect  to  the  instructions,  in  my  judg- 
ment, virtually  disposes  of  this  appeal,  as  the  further  points  made 
for  appellant,  to  which  exceptions  were  duly  taken  at  the  trial,  I 
consider  to  be  without  merit.  A  large  number  of  witnesses  testified 
upon  the  trial,  and  in  some  respects  the  evidence  is  conflicting ; 
wherefore,  accepting  the  instructions  of  the  Court  below  as  the  law 
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governing  the  case,  there  can  be  no  just  ground  for  this  Court  to 
disturb  the  verdict.  The  questions  made  as  to  the  exclusion  of 
certain  evidence,  the  rulings  of  the  Court  thereon  being  excepted  to 
by  the  plaintiff's  counsel,  are  equally  untenable.  The  preferred 
testimony  of  the  witnesses  Rickey,  Chase,  Lobdell,  Smith,  and 
Wheeler,  as  to  the  condition  of  the  old  Indian  ditch,  had  been  quite 
fully  gone  into  by  plaintiff  in  his  opening  evidence,  and  in  no  just 
sense  can  it  be  held  error  in  the  Court  below  in  refusing  to  allow  the 
same  testimony  to  be  repeated  in  rebuttal. 

The  statements  of  Clay  in  respect  to  repairs  on  the  ditch  were 
clearly  inadmissible  as  evidence  against  defendants.  From  this  view 
of  the  case,  it  follows  that  the  judgment  should  be  affirmed. 

Opinion  by  Lewis,  J.,  dissenting.  ^^ 

It  is  declared  by  Act  of  Congress  that  "no  purchase,  grant, 
lease,  or  other  conveyance  of  lands,  or  of  any  title  or  claim  thereto, 
from  any  Indian,  or  nation,  or  tribe  of  Indians  within  the  bounds 
of  the  United  States,  shall  be  of  any  validity  in  law  or  equity,  un 
less  the  same  be  made  by  treaty  or  convention  entered  into  pursuant 
to  the  Constitution.  And  it  shall  be  a  misdemeanor  in  any  person 
not  employed  under  the  authority  of  the  United  States  to  negotiate 
such  treaty  or  convention,  directly  or  indirectly,  to  treat  with  any 
such  Indian,  nation,  or  tribe  of  Indians,  for  the  title  or  purchase  or 
any  lands  by  them  held  or  claimed,  punishable  by  fine  not  exceed- 
ing one  thousand  dollars,  and  imprisonment  not  exceeding  twelve 
months."  (Brightley's  Digest,  433,  Sec.  99.)  From  this  law  it 
would  seem  the  defendants  could  acquire  no  title  whatever  from  the 
Indian  or  Indians,  from  whom  they  claim. 

But  should  this  law  be  put  out  of  the  case  entirely,  and  the 
Indians'  right  to  convey  be  conceded,  I  should  still  be  led  to  the 
same  conclusion ;  for  it  appears  from  the  record  that  no  legal  con- 
veyance was  ever  made  by  the  Indian. 

Section  55,  Laws  of  1861,  p.  18,  declares  that  "  no  estate  or 
interest  in  lands  other  than  for  leases  for  a  term  not  exceeding  one 
year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in  any 
manner  relating  thereto,  shall  hereafter  be  created,  granted,  as- 
signed, surrendered  or  declared,  unless  by  act  or  operation  of  law, 
84 


Digitized  by 


Google 


622  SUPREME  COURT  OF  NEVADA,  1867. 

Lobdell  V.  Hall. 

or  by  deed  or  conveyance  in  writing,  subscribed  by  the  party  creat- 
ing, granting,  surrendering,  or  declaring  the  same,  or  by  his  lawful 
agent  thereunto  authorized  in  writing."  This  is  substantially  the 
Utah  law  which  prevailed  in  the  Territory  of  Nevada  at  the  time  of 
the  transaction  in  question.  That  the  right  to  the  enjoyment  of  the 
dam  and  to  have  the  water  flow  through  the  ditch  in  question  is  an 
interest  in  land,  is  fully  supported  by  the  following  authorities: 
Hawkins  v.  Shippam^  5  Bam.  &  Cress,  221 ;  7  Dow  &  Ky.  783 ; 
Crocker  v.  Cowper^  1  Cro.,  Mees  &  Ros.  418 ;  Wood  v.  Leadbettery 
13  Mees  &  W.  836 ;  Mun^ord  v.  Whitney,  15  Wend.  380 ; 
Brown  v.  Woodworth,  5  Barb.  580 ;  Phillips  v.  ThompBon,  1  John. 
Ch.  131 ;  BmneU  v.  ScoU,  18  Barb.  347. 

The  defendants  do  not  pretend  to  claim  as  lessees,  hence,  there 
being  no  deed  or  conveyance  in  writing  as  required  by  the  statute, 
they  acquired  nothing  from  the  Indian.  In  my  judgment,  there- 
fore, the  sixth  instruction  given  at  the  instance  of  defendants,  was 
incorrect.  For  these  reasons  I  am  constrained  to  dissent  from  the 
conclusions  of  the  Chief  Justice.  / 


PETITION  FOR  REHEARING. 

On  petition  for  rehearing,  Beatty,  C.  J.,  deUvered  the  follow- 
ing opinion,  which  was  specially  concurred  in  by  Mr.  Justice 
Johnson: 

There  is  a  petition  for  rehearing  in  this  case  in  which  two  princi- 
pal points  are  urged.  The  first  is  that  the  counsel  for  respondent, 
on  the  argument  of  the  case,  did  not  make  or  rely  on  the  point 
that  no  exceptions  were  taken  in  the  Court  below  to  certain  instruc- 
tions, in  the  giving  of  which  the  appellant  contends  error  was 
committed. 

We  believe  no  such  ground  was  taken  in  the  oral  argument,  and 
it  certainly  is  not  alluded  to  in  respondents'  brief. 

If  we  could  see  that  appellant  lost  any  advantage  by  this  admis- 
sion of  respondent,  we  certainly  should  not  hesitate  to  grant  the 
rehearing.  But  if  we  were  to  grant  such  rehearing,  certainly  at 
the  next  trial  or  argument  of  the  case  the  respondent  would  raise 
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the  point,  and  the  result  would  be  the  same.  When  the  petition 
in  the  case  was  first  filed,  the  Court  made  known  to  counsel  for 
respondent  that  if  there  was  anything  in  the  record  showing  that 
the  charge  had  been  excepted  to  at  the  trial  in  the  Court  below, 
but  had  been  omitted  by  some  oversight  from  the  transcript  sent  to 
this  Court,  we  would  not  hesitate  to  grant  the  rehearing.  For  in 
that  case  had  the  objection  been  raised  on  the  hearing  of  the  case 
in  this  Court,  the  appellant  might  have  asked  for  a  contmuance, 
with  leave  to  amend  the  record. 

But  we  now  learn  that  the  record  does  not  show  that  any  excep- 
tion was  taken  at  the  trial  of  the  cause ;  but  in  lieu  thereof  the 
appellant  produces  the  certificate  of  the  District  Judge,  showing 
that  in  fact  the  appellant  did  object  to  the  instructions  given  at  the 
instance  of  the  respondent ;  did  except  to  the  ruling  of  the  Court, 
in  giving  them;  that  the  exception  was  allowed^  and  the  clerk; 
directed  to  note  the  exception,  which  however  he  omitted  to  do. 

The  appellant  contends  that  under  these  circumstances,  if  a 
rehearing  is  granted,  he  can  procure  an  amendment  of  the  record 
in  the  Court  below  and  bring  up  a  transcript  showing  the  exception. 

If  it  would  be  proper  for  the  Court  below  to  make  the  amend- 
ment as  suggested,  then  appellant  should  have  a  rehearing.  It 
such  amendment  cannot  be  legally  made,  then  no  rehearing  should 
be  allowed  on  this  ground. 

Our  statute,  in  regard  to  exceptions,  provides  in  effect  (we  give 
the  substance  and  not  the  words  of  the  Act)  that  when  an  excep- 
tion is  taken  in  the  progress  of  a  trial,  it  shall  be  written  out  by 
the  party  excepting,  or  if  he  requires  it  by  the  clerk,  and  settled  or 
corrected  forthwith,  or  the  Judge  may  note  it  in  his  minutes  and 
afterwards  settie  it  in  a  statement  of  the  case.  The  correct  prac- 
tice is  immediately  to  settle  the  exception  and  have  it  signed  by 
the  Judge  forthwith ;  for  the  Judge  himself  to  make  a  short  minute 
of  the  same,  and  afterwards  have  it  drawn  up  in  regular  form  and 
signed  during  the  term  at  which  the  case  is  tried ;  or  else  for  the 
appellant  to  make  his  statement  on  motion  for  new  trial,  or  on 
appeal,  as  the  case  may  be,  and  have  it  settled  within  the  time  and 
m  the  manner  prescribed  by  law.  If  the  clerk  should  make  a 
mmute  of  the  exception  under  the  direction  of  the  Court,  doubtless 
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it  would  answer  the  same  purpose  as  if  the  Judge  made  it.  But 
certainly  a  Judge  is  more  capable  than  a  clerk  to  note  the  exact 
point  of  the  exception  and  make  such  memorandum  as  will,  after 
the  trial  is  over,  enable  him  to  settle  the  bill  correctly.  If  there  is 
an  entire  failure  to  make  any  note  of  an  exception  taken,  either  by 
the  Judge  or  his  clerk,  and  the  term  of  Court  expires  at  which  the 
case  was  tried  and  judgment  rendered,  we  do  not  see  by  what 
authority  the  Judge  could  afterwards  settle  or  make  a  bill  of  excep- 
tions showing  the  fact.  He  might  settle  a  statement  even  after  the 
term  if  made  within  the  time  prescribed  by  law.  The  general  rule 
is  that  after  judgment  and  the  expuration  of  the  term,  the  Court 
loses  jurisdiction  of  the  case  for  most  purposes.  It  may  correct  its 
judgment  in  all  matters  of  clerical  mistake,  and  in  some  other  par- 
ticular matters,  even  after  the  expiration  of  the  term ;  but  such 
corrections  depend  not  on  the  memory  of  the  Judge,  but  on  some 
written  evidence  or  memorial  connected  with  the  case.  It  is  not 
.thought  best  to  trust  to  the  recollection  of  the  Judge  in  such  ca^s. 
Counsel  for  petitioner  seems  to  have  examined  the  authorities  in 
regard  to  amendments  of  records,  and  settling  bills  -of  exception. 
He  has  found  none,  or  at  least  we  have  found  none  in  the  various 
authorities  referred  to,  where  a  bill  of  exception  has  been  sustained 
that  was  settled  by  the  Judge  who  tried  the  cause,  after  the  expira- 
tion of  the  term  at  which  the  judgment  was  rendered,  upon  his 
simple  memory  of  what  occurred  at  the  trial,  and  when  no  note  or 
memorandum  was  made  at  the'  time  of  the  exception.  Nor  do  we 
find  a  single  case  in  which  it  has  been  held  that  a  Judge,  after  the 
expiration  of  a  term  at  which  final  judgment  has  been  rendered, 
could,  on  his  simple  recollection  of  what  had  occurred  at  the  trial, 
amend  the  record  so  as  to  cure  any  fatal  defect  therein.  Such 
amendments  may  be  made  before  final  judgment,  or  before  the  end 
of  the  term  at  which  final  judgment  is  rendered.  They  may  be 
made  after  judgment,  and  after  the  expiration  of  the  judgment 
term,  if  there  is  anything  to  amend  by.  So  too,  if  the  record  is 
mutilated  tifter  judgment,  the  Court  may  restore  it  to  its  former 
condition.  Upon  all  these  points  the  diligence  of  counsel  has  found 
authorities,  but  they  do  not  conflict  with  the  views  above  expressed 
by  this  Court,  in  regard  to  amendments  of  the  record. 
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Under  our  code  there  is  no  necessity  certainly  for  a  departure 
from  the  well  established  practice  in  this  respect.  If  an  exception  is 
actually  taken  at  the  trial,  but  not  drawn  up  in  form  for  the  Judge's 
signature,  and  no  note  of  it  is  made  either  by  the  Judge  or  clerk, 
still  the  party  dissatisfied  with  the  judgment  has  a  right  to  make  his 
statement  on  motion  for  new  trial,  or  on  appeal ;  and  in  that  state- 
ment he  may  show  any  exception  that  he  really  took  during  the 
trial,  although  there  be  no  note  of  the  same.  For  the  purpose  of 
this  statement  the  Court  still  retains  jurisdiction  of  the  case  until 
it  is  finally  settled,  or  the  parties  have  lost  their  rights  by  some 
laches,  although  the  term  may  have  expired. 

After  the  statement  is  once  made  and  settled,  we  think  the 
Court  below  has  lost  jurisdiction  over  the  case,  and  no  addition  can 
be  made  thereto. 

The  remaining  point  on  which  petitioners  rely  for  a  rehearing, 
relates  to  the  view  taken  by  one  member  of  this  Court  in  regard  to 
the  sixth  instruction,  given  by  request  of  respondents.  Petitioners' 
first  proposition  on  this  subject  is,  that  the  Indians  themselves  who 
built  the  old  ditch  and  dam  alluded  to,  in  the  opinion  of  the  Court, 
had  no  right  to  the  water,  and  therefore  none  could  be  transferred 
to  a  third  party.  The  ground  assumed  is,  that  the  diversion  of 
water  for  the  mere  temporary  purpose  of  stranding  fish,  is  not  con- 
verting it  to  a  useful  or  profitable  purpose,  and  therefore  the  party 
thus  diverting  it  acquires  no  rights.  Had  the  water  been  diverted 
by  the  Indians  for  the  mere  purpose  of  catching  fish  upon  one 
occasion,  this  position  might  have  been  right.  But  as  I  understand 
the  testimony,  it  was  a  permanent  diversion  of  the  water,  so  as  to 
run  it  over  flat  meadows,  thus  enabling  the  Indians  at  any  time  to 
catch  fish  among  the  grass  of  the  meadow-lands,  which  they  could 
not  catch  whilst  the  waters  were  confined  in  a  narrow  channel.  I 
cannot  see  but  that  it  is  just  as  legitimate  for  an  Indian  to  turn 
water  over  meadow-lands,  to  enable  him  to  catch  fish  for  his  sub- 
sistence, as  for  a  white  man  to  turn  it  over  the  same  land  to  increase 
the  growth  of  grass. 

But  it  is  said  there  is  no  proof  that  the  defendants  have  pur- 
chased from  the  right  Indian.  There  is  no  proof  that  the  same 
Indian  or  Indians  who  built  the  dam  and  ditch  sold  the  privilege 
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to  respondents.     That  if  any  sale  or  transfer  could  be  made,  it 
must  be  made  by  the  tribe  and  not  by  individuals,  etc. 

According  to  my  ideas  of  the  law,  it  makes  no  difference  whether 
the  right  Indian,  the  wrong  Indian,  or  no  Indian  made  the  transfer 
to  respondents.  The  question  is :  Did  the  right  to  repair  that  old 
Indian  ditch  exist  at  the  time  it  is  contended  by  appellant  that 
respondents  did  wrongfully  repair  the  same  ? 

If  the  Indians  (the  Indians  who  built  the  ditch  and  dam}  had 
the  right  to  repair  the  same,  then  according  to  my  views  the  person 
who  got  possession  of  the  land  through  which  the  ditch  passed 
had  the  same  right,  even  though  that  was  acquired  by  a  naked 
trespass. 

To  illustrate :  B  owns  lower  farm ;  A  has  the  oldest  location  and 
appropriates  just  half  the  water.  B  appropriates  only  what  is  left 
after  A  is  supplied,  but  would  be  able  to  appropriate  all  the  water 
of  the  creek  if  A  did  not  first  use  it ;  and  whenever  A  fails  to  use 
it  he  does  appropriate  all.  So  that  he  has  in  effect  a  right  to  all  the 
waters  of  the  creek  except  in  so  far  as  the  same  are  appropriated 
by  A.  Now  whilst  A  is  thus  appropriating  half  the  water  on  the 
creek  on  his  farm,  C,  a  mere  naked  trespasser,  expels  A  from  his 
farm,  and  so  continues  to  use  just  half  the  water  as  A  had  previously 
done,  without  any  change  in  the  ditch  or  dam ;  yet  it  will  hardly 
be  contended  that  B  would  have  any  right  of  action  agabst  G.  I 
apprehend  the  only  party  who  could,  under  these  circumstances, 
maintain  an  action  against  G  would  be  A,  who  was  ousted.  Sup- 
pose again,  whilst  G  is  in  possession  the  dam  breaks  away,  so  that 
all  the  water  for  a  few  days  passes  down  the  creek  and  is  used  by 
B ;  could  B  maintain  an  action  as  against  G  for  repairing  the  dam  ? 
I  think  there  is  hardly  a  question  but  that  any  lawyer  would  answer 
this  in  the  negative.  Again :  suppose  the  upper  dam  breaks  away 
twenty-four  hours  before  he  expels  A,  and  he  upon  getting  posses- 
sion immediately  repairs  the  dam ;  is  there  in  such  case  any  cause 
of  action  on  the  part  of  B  against  G  ?  Afl;er  mature  reflection,  I 
think  there  would  be  none.  And  the  case  under  consideration  is, 
in  my  mind,  precisely  analagous  to  the  one  last  supposed.  If  there 
was  a  right  existing  in  any  person  or  persons  to  repair  that  ditch,  I 
apprehend  the  plaintiff  had  no  cause  of  action  for  such  repairs.    It 
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was  not  a  legitimate  inquity  whether  the  repairing  was  done  by  the 
right  man  or  the  wrong  one. 

There  was  no  trespass  committed  on  the  lands  of  appellant.  If 
any  act  done  off  of  his  land  only  turned  the  water  where  of  right 
it  belonged,  it  might  be  an  injury ;  but  it  was  no  legal  damage  to 
plaintiff — it  was  damnum  absque  injuria. 

With  respect  to  the  position  that  the  appellant  was  the  first 
appropriator  of  the  creek,  and  therefore  had  a  right  to  have  the 
water  flow  in  its  natural  channel,  and  as  a  corollary  the  right  to 
remove  any  obstructions  m  the  channel,  we  think  that  point  fully 
settled  when  this  case  was  first  before  us.  (See  this  same  case,  2 
Nev.  274.) 

We  do  not  feel  disposed  to  review  a  decision  which  has  gone 
down  to  the  Court  below  and  been  acted  on.  Even  if  we  could  go 
into  the  review  of  a  case  which  has  been  decided  and  acted  on,  we 
do  not  think  that  anything  has  been  shown  calculated  to  change 
our  views  on  that  point.  Whilst  the  writer  of  this  opinion  has 
endeavored  to  express  the  views  of  the  Court  in  regard  to  the  first 
point  noticed  in  this  response,  he  only  expressed  his  own  views  as 
to  the  second  point. 

On  that  point  he  stands  alone  in  the  first  opinion  in  this  case, 
and  only  intends  herein  to  express  his  individual  views. 

Rehearing  is  denied. 

Opinion  by  J0HN30N,  J. 

The  authorities  cited  by  Attorney-General,  General  Clarke,  of 
counsel  for  appellant,  all  tend  to  maintain  this  one  proposition :  that 
Courts  may,  and  sometimes  do,  permit  amendments  of  their  records 
after  adjournment  of  the  term  in  which  the  trial  or  other  proceeding 
was  had.  I  accept  this  as  a  proper  statement  of  the  law,  although 
I  know  that  the  reverse  rule  has  oftentimes  prevailed  in  Courts  of 
high  authority  with  the  profession ;  and  probably  a  precedent  of 
this  Court  shown  by  its  rulings,  at  least  m  one  case,  would  forbid  an 
amendment  of  the  character  now  sought  to  be  made  in  the  District 
Court  records. 

In  Bowers  v.  Beck  et  al.^  2  Nev.  139,  an  amendment  was  made 
by  the  District  Judge  to  a  bill  of  exceptions  allowed  by  him  within 
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a  few  days  after  its  allowance  and  the  adjournment  of  the  term,  by 
striking  out  a  certain  statement  which  had  no  existence  in  point  of 
fact ;  and  thereby  made  the  bill  correspond  to  the  truth.  The  case 
was  a  very  striking  one  indeed,  and  one  which,  if  Courts  could  ever 
allow  an  amendment  after  the  expiration  of  the  term,  called  for  the 
exercise  of  that  authority,  as  will  be  seen  on  an  inspection  of  the 
reported  case. 

The  attention  of  the  Court  was  called  to  these  facts  before  argu- 
ment on  the  appeal,  and  the  part  so  stricken  from  the  bill  of  excep- 
tions was  restored,  and  upon  it  the  case  heard  and  determined, 
although  one  of  the  Judges  (Beatty)  intimated  that  perhaps  under 
that  state  of  facts  a  bill  of  exceptions  might  be  corrected ;  and 
another  of  the  Judges  (Brosnan)  seemed  to  disapprove  of  the 
general  principle  that  Courts,  after  adjournment  of  the  term,  lost 
jurisdiction  over  their  orders  and  judgment  for  purposes  of  amend- 
ment. But  the  action  had  therein,  in  refusing  the  amendment,  I 
am  not  willing  to  accept  as  a  precedent  governing  in  similar  cases, 
nor  can  I  give  sanction  to  the  doctrine  that  Courts  and  Judges  lose 
all  power  and  jurisdiction  over  their  orders  or  judgments  after  the 
expiration  of  the  term  in  which  they  may  be  made  and  rendered, 
without  giving  full  consideration  and  weight  to  the  exceptions  which 
should  be  made  in  the  application  of  the  rule.  In  fact  when  we 
turn  to  the  books,  in  search  for  the  grounds  upon  which  the  rule 
has  been  maintained,  we  discover  that  in  part  it  has  no  present 
existence,  consequent  upon  the  changes  wrought  in  judicial  systems 
and  practice ;  whilst  in  other  particulars  it  is  upheld  by  statutes  and 
rules  of  Court  having  no  application  with  us.  And  indeed,  in  the 
long  course  of  judicial  decisions,  the  rule  has  become  so  far  relaxed 
and  the  exceptions  extended  that  the  proposition  now  partakes  more 
of  the  qualities  of  an  exertion  to  the  general  rule  than  the  general 
rule  itself.  Wherefore  I  conclude  that  in  the  matter  of  amend- 
ment of  Court  records,  the  question  should  be  treated  as  one  of 
legal  discretion  rather  than  jurisdiction  solely;  that  whilst  the 
power  is  not  unlimited^  neither  is  it  absolutely  restricted  to  the  par- 
ticular term,  but  may  be  exercised  within  the  bounds  of  a  legal 
discretion,  whereof  the  subject  matter  of  the  amendment  and  the 
circumstances  under  which  it  is  allowed  constitute  the  only  test.   To 
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this  extent  probably  the  learned  counsel  and  myself  do  not  disagree, 
therefore  let  us  apply  these  rules  to  the  case  in  hand. 

The  statute  (Sec.  188,  Prac.  Act)  defines  "  an  exception  to  be 
an  objection  taken  at  the  trial  to  a  decision  on  a  matter  of  law 
*  *  *  in  the  charge  to  the  jury."  "  Section  189.  The  point  of 
the  exception  shall  be  particularly  stated,  and  may  be  delivered  in 
writing  to  the  Judge,  or  if  the  party  require  it,  shall  be  written  down 
by  the  clerk.  When  delivered  in  writing  or  written  down  by  the 
clerk,  it  shall  be  made  conformable  to  the  truth,  or  be  at  the  time 
corrected  until  it  is  so  made  conformable.  When  not  delivered  in 
writing  or  written  down  as  above,  it  may  be  entered  in  the  Judge's 
minutes,  and  afterward  settled  in  a  statement  of  the  case."  The 
afiidavit  and  certificate  filed  in  support  of  the  petition  shows  that  a 
certain  instruction  "  was  excepted  to  at  the  trisJ,  that  it  was  allowed 
by  the  Court  at  the  time  the  instructions  were  read  to  the  jury,  and 
the  clerk  ordered  to  enter  the  same."  We  are  not  advised  as  to 
where  this  particular  entry,  ordered  by  the  Judge,  was  to  be  made, 
but  from  the  usual  practice  of  District  Courts  in  having  their 
clerks  keep  minutes  of  their  proceedings,  we  presume  that  the 
entry  was  intended  to  be  in  the  minutes  thus  kept  by  the  clerk. 
The  fact  of  such  exception  bebg  stated,  the  direction  of  the  Court 
to  the  clerk,  and  his  neglect  to  make  the  entry,  are  the  grounds 
upon  which  General  Clarke  claims  a  rehearing. 

But  the  showing  thus  made,  the  earnest  and  labored  argument  of 
counsel,  and  citation  of  numerous  authorities,  all  stop  short  of  the 
real  point  to  be  considered  now.  That  is :  Did  the  failure  of  the 
clerk  to  make  such  entry  deprive  the  party  of  any  substantial  right, 
and  if  it  had  been  done  would  the  transcript  on  appeal  necessarily 
have  shown  the  exception  ?  For  if  the  entry  had  been  made  in  the 
minutes,  and  yet  could  not  of  itself  be  introduced  into  and  become 
a  part  of  the  record  on  appeal,  most  clearly  his  neglect  so  to  do 
occasions  no  injury  to  appellant  of  which  he  can  complain. 

Admit  that  it  was  the  duty  of  the  clerk  when  directed  by  the 
Court  to  note  the  exception  in  his  minutes,  although  the  statute 
does  not  contemplate  such  a  mode,  it  would  not  follow  as  a  conse- 
quence that  the  entry  would  appear  in  the  transcript ;  for  the  rule 
is  well  settled  that  exception  cannot  be  shown  by  such  entries  alone. 
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(^Crunter  v.  Q-eary^  1  Cal.  462;  Johnson  et  al.  v.  Sepxdveda,  5 
Id.  149 ;  Castro^ 8  Uzecutors  v.  Armestiy  14  Id.  38 ;  People  v. 
Umpire  a.  ^  S.  M.  Co.,  [No.  1372]  Supreme  Court,  Cal.,  Oct. 
Term,  1867.) 

Although  on  the  argument  of  a  motion  for  a  new  trial  reference 
may  be  had  to  such  minutes,  yet  on  appeal,  where  there  is  no  formal 
bill  of  exceptions  taken  at  the  trial,  it  can  be  brought  -up  only  by 
means  of  a  statement ;  therefore  if  the  clerk  had  made  the  entry  as 
directed,  it  would  have  been  of  no  avail  as  to  the  matter  in  ques- 
tion, and  equally  so  would  have  been  the  proposed  amendment,  if 
appearing  on  a  reargument  of  the  appeal.  It  would  not  help 
appellant's  case  in  the  least,  and  therefore  can  furnish  no  sufficient 
grounds  for  the  application. 

The  same  distinguished  counsellor,  in  urging  the  matter  of  his 
position,  complained  that  the  decision  of  one  of  the  Justices  turned 
upon  a  point  not  denied  as  involved  in  the  record,  yet  which  was 
not  suggested  by  opposing  counsel  on  the  argument. 

This  perhaps  is  true,  and  if  the  point  could  be  available  to  appel- 
lant on  a  further  hearing,  might  perhaps  be  a  sufficient  reason 
to  grant  his  request;  but  with  the  views  already  expressed  on 
the  point,  it  could  serve  no  beneficial  purpose  to  allow  it.  And 
farther  on  this  point,  chiefly  in  response  to  matters  suggested  by 
the  other  counsel  for  appellant.  It  rests  with  appellant  to  show 
affirmatively  the  error  complained  of  in  the  Court  below.  The 
position  of  respondent  is  different.  His  relation  to  the  appeal  is 
purely  defensive.  The  presumptions  are  all  in  favor  of  the  judg- 
ment of  the  lower  Court,  and  by  such  affirmative  showing  of  error 
in  its  rulings  or  judgment,  can  it  be  successfully  overthrown.  If 
the  errors  complained  of  be  wholly  or  in  part  the  giving  or  refusing 
instructions,  as  the  case  might  be,  to  which  ruling  appellant  has 
excepted  at  the  proper  time,  it  is  not  enough  to  show  such  instruc- 
tions were  given  or  refused  according  to  the  facts,  but  furthermore 
that  the  party  injured  by  such  ruling  properly  excepted  thereto ; 
for  it  is  not  an  error  of  the  lower  Court  which  can  be  removed  here, 
unless  such  exceptions  were  taken.  The  several  means  by  which 
these  exceptions  may  be  brought  up  has  been  already  shown,  and 
whilst  the  fact  that  such  exceptions  were  stated  at  the  trial  is 
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asserted,  it  is  not  pretended  that  any  of  the  statutory  methods 
have  been  employed  to  bring  up  the  evidence  of  such  fact. 

But  ij;  is  insisted  that  respondent  has  waived  the  necessity  of  any 
showing  of  such  fact  by  record  evidence,  m  treating  the  case  on 
motion  for  new  trial  as  if  the  exception  had  been  properly  taken. 
Concede  the  law  of  counsel's  proposition ;  wherein  do  we  ascertain 
the  fact  as  stated  ?  Neither  the  affidavit  of  the  one  counsel  or  the 
certificate  of  the  Judge  show  such  fact ;  whilst  the  statement  and 
records  are  equally  silent  in  relation  to  any  such  matter,  else  per- 
haps this  point  of  inquiry  at  the  time  would  be  of  less  moment. 
We  cannot  follow  counsel  outside  of  the  record  to  supply  evidence 
in  aid  of  their  law  propositions. 

On  another  point — that  "  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence  " — I  see  \io  sufficient  reason  to  change  the 
views  expressed  in  my  former  opinion,  nor  do  I  conceive  it  is  neces- 
sary for  anything  which  is  before  us  on  this  appeal  to  state  my 
views  as  to  the  Indian  title. 

I  concur  in  refusing  a  rehearing* 


I.  H.  DALL,  Respondent,  v.  THE  CONFIDENCE  SILVER 
MINING  CO.,  Appellant. 

When  a  proceeding  for  partition  of  realty  is  had  in  a  Court  of  Equity,  the  Court  wiU 
not  only  proceed  to  divide  the  land,  but  will,  in  a  proper  case,  direct  an  account- 
ing, and  do  equity  in  the  case  by  making  parties  account  for  rents,  etc. 

When  a  bill  is  filed  for  a  partition  of  realty,  the  Court  should  not  decree  a  sale  ex- 
cept in  those  cases  where  a  partition  would  manifestly  be  injurious  to  the 
interests  of  the  cotcnants. 

Under  our  statute,  if  any  one  or  more  of  the  cotenants  files  an  affidavit  showing 
that  a  sale  of  an  entire  mining  claim  would  be  injurious  to  him  or  them,  the 
Court  must  proceed  to  divide  the  claim  as  prescribed  by  statute.  A  sworn 
answer  setting  up  the  same  matter  is  equivalent  to  the  affidavit  required  by  the 
statute. 

A'Vhether  one  tenant  m  common  of  a  mining  claun  will  be  allowed  compensation  for 
labor  or  money  expended  on  the  common  property  in  developing  it — quertf 
If  such  compensation  is  to  be  allowed,  it  must  be  for  work  done  on  the  common 
property. 

It  could  not  be  allowed  for  developments  made  on  an  adjoining  claim,  which  inci- 
dentally enhanced  the  value  of  the  common  property. 
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Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County,  Hon.  Richard  Rising,  presiding. 

The  facts  are  stated  in  the  opinion. 

Hillyer  ^  Whitman^  for  Appellant. 

Mining  claims  in  this  State  are  regulated  by  statute,  and  a  divis- 
ion of  a  mining  claim  can  only  be  effected  in  the  manner  pointed 
out  by  statute. 

In  Statutes  of  1861,  p.  484,  under  the  statute  the  Court  could 
not  order  a  sale. 

A  proceeding  for  partition  is  an  equity  proceeding,  although 
regulated  by  statute. 

A  Court  of  equity  will  not  permit  litigation  by  piecemeal.  (5 
Cal.  114.) 

The  Court  should  therefore  have  permitted  appellants  to  make 
proof  of  their  expenditures  in  developing  the  mine. 

If  the  suit  was  not  strictly  an  equitable  proceeding  in  its  incep- 
tion, equitable  matters  were  set  up  in  the  answer  which  should  have 
been  adjudicated.  (For  the  rules  on  this  point  see  Coffin  v.  Heathy 
6  Mete.  80  ;  7  Dana,  177  ;  Hitchcock  and  Wife  v.  Skinner  et  al. ; 
Hoff.  Ch.  21 ;  Storey's  Eq.  Vol.  2,  Sec.  1236,  p.  462.) 

Wood  ^  Hillyer^  for  Respondent. 

The  statute  provides  for  sale  or  partition  of  real  property. 
This  proceeding  was  for  a  sale  of  the  property.  Mines  are  real 
property,  and  like  any  other  real  property  may  be  sold  under  the 
provisions  of  Section  661.  Section  707  only  provides  for  a  parti- 
tion, but  does  not  take  away  the  right  to  apply  for  a  sale  under  the 
sixty-first  section.  Section  708  shows  that  a  petition  for  sale  of 
mines  was  contemplated  by  the  draughtsmen  of  the  statute.  That 
redress  could  not  be  had  under  the  provisions  of  Section  708,  which 
only  relates  to  the  mode  of  partitions.  The  right  of  one  tenant  in 
common  to  claim  a  partition  or  sale  was  a  common  law  right,  and 
when  the  statute  prescribes  one  mode  of  enforcing  that  right,  it 
does  not  exclude  others  heretofore  existing. 
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The  new  mode  is  only  cumulative.  (1  Van  Santvoord's  Plead- 
ings, 304 ;  1  Storey's  Eq.  J.,  title  Partition.) 

The  parties  are  found  to  be  tenants  in  common  ;  and  it  is  further 
found  that  partition  cannot  be  made  without  serious  injury  to  one  of 
the  parties.  In  such  case,  a  sale  would  seem  to  be  absolutely  nec- 
essary. 

The  appellant  had  no  right  to  contribution  for  expenditures.  A 
tenant  in  common  may  lawfully  occupy  the  common  property  so  long 
as  he  does  not  exclude  his  cotenant.  If  he  expends  money  and 
labor,  the  profit,  if  any,  inures  to  his  own  benefit.  If  he  loses 
money  by  his  operations,  it  is  his  own  loss.  (^Pico  v.  Columhet^  12 
Cal.  414;  16Cal.  471.) 

A  tenant  in  common  may  compel  his  cotenant  to  contribute  to 
repairs  necessary  to  preserve  the  property,  but  before  he  can  enforce 
contribution,  he  must  show  the  necessity  for  these  repairs.  (4  Kent's 
Com.  370.) 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  and  Johnson,  J.,  con- 
curring. 

This  is  a  proceeding  under  the  statute  concerning  the  partition  of  • 
real  property,  the  plaintiff  seeking  by  his  bill  a  sale  of  a  mining 
claim  consisting  of  twenty-five  feet  of  ground  in  Gold  Hill,  owned 
by  himself  and  the  defendant  as  tenants  in  common.  After  the 
usual  allegations  in  this  character  of  proceeding,  the  bill  concludes 
as  follows  :  "  And  plaintiff  further  avers  that  he  is  desirous  that 
a  partition  of  said  premises  should  be  had,  and  the  interest  held  by 
plaintiff  and  defendant  be  divided  between  them  according  to  their 
respective  rights ;  but  plaintiff  avers  that  said  premises  are  so  situ- 
ated that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  to  wit :  to  plaintiff  and  defendant,  and  that  for 
the  protection  of  the  rights  of  the  plaintiff  apd  defendant  it  will  be 
necessary  that  said  premises  be  sold."  The  defendant  in  its 
answer  meets  this  allegation  of  the  complaint  in  the  following  man- 
ner :  "  Now  comes  the  defendant  and  answering  unto  plaintiff's 
complaint  denies  that  the  premises  described  in  said  complaint  are 
so  situated  that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  the  plaintiff  and  defendant  as  by  the  plaintiff  alleged. 
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It  further  denies  that  for  the  protection  of  their  interests  it  will  be 
necessary  that  the  said  premises  be  sold,  but  avers  that  for  all  pur- 
poses of  mining  with  convenience,  twelve  and  one-half  feet  of 
ground  can  be  worked  with  as  much  facility  as  twenty-five  feet ; 
that  the  defendant  is  a  corporation  formed  for  mining  purposes, 
and  hath  issued  its  certificates  of  stock  for  the  number  of  feet  in 
its  claim,  includmg  its  undivided  half  of  the  ground  described 
by  plaintiff's  complaint ;  that  to  sell  said  ground  would  create  con- 
fusion in  the  affairs  of  the  company  and  seriously  depreciate  its 
stock,  so  that  it  shows  to  the  Court  that  it  would  be  contrary  to 
equity  and  good  conscience  to  sell  said  premises." 

Then  follows  an  allegation  to  the  effect  that  the  defendant  has 
expended  a  large  sum  of  money  in  developing  the  mine ;  that  by 
the  money  so  expended  the  plaintiff's  interest  in  the  mine  had  been 
enhanced  in  value ;  that  by  the  labor  of  the  defendant  the  mine 
has  been  developed,  and  that  plaintiff  though  knowing  of  such 
labor  and  expenditure,  interposed  no  objection  thereto.  Upon  these 
facts  an  accounting  is  prayed  for,  and  it  is  asked  that  the  plaintiff 
be  decreed  to  pay  his  equitable  proportion  of  the  expense  incurred 
in  such  development. 

At  the  trial  the  plaintiff 's  witnesses  testified  in  substance  that 
twelve  and  one-half  feet  of  mining  ground  in  Gold  Hill  could  not 
be  mined  to  advantage,  and  it  did  not  afford  sufficient  room  for  the 
erection  of  the  necessary  buildings;  that  twenty-five  feet  (the 
extent  of  the  entire  claim)  could  be  worked  more  cheaply,  and 
advantageously,  and  securely  than  twelve  and  one-half  feet ;  that  a 
mine  consisting  of  but  twelve  and  one-half  feet  could  only  be 
worked  through  the  adjoining  claims,  and  that  one  working  such 
mine  would  be  entirely  dependent  upon  the  owners  of  the  adjoin- 
ing mines  for  the  means  of  taking  the  ores  fi^m  it.  This  is  substan- 
tially all  the  evidence  introduced  by  the  plaintiff. 

The  substance  of  the  defendant's  evidence  on  this  point  is,  that 
twenty-five  feet  of  mining  ground  could  be  worked  and  developed 
with  no  more  safety  or  profit  than  twelve  and  one-half  feet.  The 
only  object  of  this  testimony  was  to  show  that  no  controlling 
necessity  existed  for  ordering  a  sale  of  the  entire  mine.  Upon  this 
point  therefore,  there  is  a  conflict  in  the  testimony  presented   by 
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the  respective  parties.  The  defendant  further  oflFered  to  prove 
that  it  had  expended  a  large  sam  of  money  in  attempting  the  devel- 
opment of  the  mine ;  that  such  expenditure  had  been  greatly  in 
excess  of  the  receipts,  and  that  the  development  so  made  by  the 
defendant  had  greatly  enhanced  the  value  of  the  mine.  This  tes- 
timony was  offered  for  the  purpose  of  obtaining  an  accounting,  but 
was  ruled  out  by  the  Court  below  and  an  exception  taken  by  the 
appellant. 

The  Court  found  as  facts  established  in  the  case  ^'  that  the  par- 
ties to  this  action,  plaintiff  and  defendant,  are  seized  of  and  entitled 
to  the  mining  property  and  quartz  ledge  mentioned  in  the  complaint 
in  this  action,  as  tenants  in  common  thereof  in  fee  simple,  each  owning 
an  equal  undivided  one-half  of  the  same."  ''  That  there  are  no 
liens  nor  incumbrances  upon  the  said  premises  or  any  part  thereof, 
either  by  mortgage,  judgment,  or  otherwise  ;  that  the  said  property 
is  so  situated  that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  the  plaintiff,  one  of  the  owners  thereof."  Upon  these 
facts  a  decree  was  rendered  directing  the  sale  of  the  entire  mine  in 
one  parcel,  at  public  auction,  to  the  highest  bidder. 

From  this  decree  and  from  the  order  refusing  a  new  trial  the 
defendant  appeals  to  this  Court.  Though  partition  had  its  origin 
in  the  Common  Law  Courts,  it  is  a  subject  over  which  the  Courts  of 
Equity  assume  almost  exclusive  jurisdiction ;  and  in  disposing  of 
the  cases  for  partition  the  equities  of  the  respective  parties  growing 
out  of  their  ownership  of  the  property  as  tenants  in  common  or 
otherwise  are  taken  into  consideration,  and  disposed  of  upon  the 
broad  principles  which  govern  those  Courts  in  the  administration  of 
justice.  As  the  law  deems  it  against  good  morals  to  compel 
joint  owners  to  hold  a  thing  in  common,  a  decree  of  partition  may 
always  be  insisted  on  as  an  absolute  right.  It  is  not  necessarily 
founded  upon  any  misconduct  of  the  cotenants  or  part  owners. 
Hence  in  decreeing  a  partition  the  rights  and  equities  of  all  the  par- 
ties are  respected,  and  the  partition  decreed  so  as  to  do  the  least 
possible  injury  to  the  several  owners ;  and  "  Courts  of  Equity," 
says  Mr.  Storey,  "  may,  with  a  view  to  the  more  convenient  and 
perfect  partition  or  allotment  of  the  premises,  decree  a  pecuniary 
compensation  to  one  of  the  parties  for  owelty  or  equality  of  parti- 
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tion,  80  as  to  prevent  any  injustice  or  unavoidable  inequality." 
(Equity  Jurisprudence,  Sec.  654.)  Again,  speaking  of  cases 
where  one  of  the  parties  has  laid  out  large  sums  of  money  in 
improvements  on  the  estate,  the  author  says :  "  Under  such  circum- 
stances the  money  so  laid  out  does  not  in  strictness  constitute  a  lien 
on  the  estate  ;  yet  a  Court  of  Equity  will  not  grant  a  partition 
without  first  directing  an  accounting,  and  compelling  the  party 
applying  for  partition  to  make  due  compensation.  So  where  one 
tenant  in  common  has  been  in  the  exclusive  reception  of  the  rents 
and  profits  on  a  bill  for  a  partition  and  account,  the  latter  will  be 
decreed."  (Id.  Sec.  655.)  And  in  Section  656  of  the  same 
work  it  is  said :  "  For  in  all  cases  of  partition  a  Court  of  Equity 
does  not  act  merely  in  a  ministerial  character,  and  in  obedience  to 
the  call  of  the  parties  who  have  a  right  to  the  partition ;  but  it 
founds  itself  upon  its  general  jurisdiction  as  a  Court  of  Equity,  and 
administers  its  relief  ex  cequo  et  bono  according  to  its  own  notions 
of  general  justice  and  equity  between  the  parties."  Such  are  the 
general  and  just  prmciples  governing  Courts  of  Equity  in  the 
administration  of  relief  in  cases  of  this  character  in  the  absence 
of  statutory  regulations.  When  the  statute  prescribes  a  course  to 
be  pursued,  that  course  must  doubtless  be  followed  so  far  as  it  goes, 
but  beyond  it  the  general  principles  which  we  have  stated  should 
control  the  action  of  the  Courts. 

In  decreeing  a  sale  of  the  mining  ground  in  this  case,  the  Court 
below  seems  to  have  been  guided  neither  by  the  letter  of  the 
statute,  nor  by  those  general  principles  which  usually  govern  the 
Courts  in  the  absence  of  statute.  A  sale  of  the  property  should 
never  be  decreed  except  when  a  partition  would  result  in  great 
prejudice  to  the  respective  owners.  Such  has  always  been  the 
rule,  and  Section  708  adopting  it  declares  that  "  in  case  of  parti- 
tion of  a  mining  claim  any  of  the  tenants  in  common  or  joint  tenants 
interested  therein  may  file  an  affidavit  showing  to  the  Court  that  a 
sale  for  cash  would  be  injurious  to  him,  her,  or  them,  the  Court 
shall  upon  such  showing  appoint  a  Commissioner,  who  shall  dinde 
such  claim  as  hereinafter  provided  for." 

The  remaining  sections  describe  the  manner  in  which  the  Com- 
missioner shall  proceed,  which  if  correctly  followed  will,  we  presume, 
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usually  result  in  an  equitable  partition  of  the  property  between  the 
respective  owners.  When  no  affidavit  is  made  by  any  of  the  part 
owners  the  Court  might  perhaps  decree  a  sale  for  cash  of  the  entire 
mine ;  but  when  such  aflSdavit  is  filed,  no  course  can  properly  be 
pursued  but  that  prescribed  by  the  statute.  The  defendant  in  this 
case  filed  a  sworn  answer,  in  which  it  is  fully  shown  to  the  Court 
that  a  sale  for  cash  would  be  prejudicial  to  its  interests.  That  such 
an  answer  fully  meets  the  requirements  of  the  statute  there  can 
scarcely  be  a  doubt.  The  only  object  of  the  law  is  to  require  a 
showing  by  the  party  opposing  a  sale  that  it  would  be  prejudicial  to 
him.  We  are  not  aware, that  the  law  attaches  any  virtue  to  an 
affidavit  in  the  ordinary  form,  which  it  does  not  to  a  sworn  answer. 
The  fact  is  presented  upon  the  oath  of  the  party  wishing  to  avail 
himself  of  it.  Whether  it  be  shown  by  affidavit  in  the  usual  form 
or  by  an  answer  properly  verified  is  of  no  consequence.  The  Court 
below  should  therefore  have  treated  the  answer  as  an  affidavit,  and 
pursued  the  course  pointed  out  by  those  sections  of  the  statute 
which  have  been  referred  to.  This  Court  cannot  know  how  the 
answer  was  treated  by  the  parties  or  the  Court  below.  It  is  found 
in  the  record  before  us,  and  in  our  judgment  it  answers  all  the  pur- 
poses of  an  affidavit  in  the  ordinary  form. 

But  it  is  claimed  by  counsel  that  as  the  statute  gives  no  new 
right,  but  only  furnishes  a  new  remedy,  it  is  not  necessary  strictly 
to  follow  the  mode  of  procedure  prescribed  by  it. 

In  answer  to  this  position,  it  is  only  necessary  to  refer  to  the 
language  of  Section  708,  already  alluded  to,  which,  by  a  fair  con- 
struction, prohibits  a  decree  for  cash  when  any  one  of  the  part 
owners  files  an  affidavit  showing  to  the  Court  that  such  a  sale  would 
be  injurious  to  him.  When  the  affidavit  is  filed,  the  tenant  making 
it  has  a  right  to  insist  that  the  partition  shall  be  made  as  the  statute 
directs.  When  no  objection  is  made,  the  Court  might  decree  a  sale  ; 
but  as  the  law  regards  the  rights  of  all  the  interested  parties  alike, 
if  any  of  them  object  to  such  sale  and  show  in  the  manner  pointed 
out  that  it  would  be  prejudicial  to  them,  the  statute  has  marked  out 
a  course  to  be  pursued  which  will  doubtless,  in  a  majority  of  cases, 
result  in  an  equitable  division  of  the  property ;  and  as  the  language 
of  the  statute  is  mandatory,  declaring  that  "  the  Court  shall  upon 
35 
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such  showing  appoint  a  Commissioner,"  etc.,  no  other  course  can 
properly  be  pursued.  The  Court  therefore  erred  in  decreeing  a 
sale  of  the  premises. 

The  appellant  also  complains  that  the  Court  below  erred  in 
refusing  to  allow  it  to  show  the  amount  of  money  expended  by  it  in 
developing  the  mining  ground  in  question,  and  the  value  of  the 
improvements  placed  thereon  by  it. 

We  are  satisfied  from  the  record,  as  it  is  presented  to  us,  that  it 
is  unnecessary  to  determine  the  general  question  as  to  whether 
compensation  will  be  allowed  for  developments  made  or  improve- 
ments placed  on  a  mine  by  one  tenant  in  common ;  because  the 
record  in  this  case  shows  that  the  only  developments  made  or  work 
done  by  the  defendant  were  upon  the  adjoining  claim,  which  belongs 
to  the  defendant  exclusively. 

However  much  the  developments  on  that  mine  might  enhance 
the  value  of  the  premises  in  question,  it  was  only  incidental,  and 
therefore  the  plaintiff  could  not  be  held  to  be  responsible  for  any 
money  expended  in  such  work  or  development.  Had  the  work  been 
done  upon  the  twenty-five  feet  of  which  a  partition  is  here  sought, 
a  different  and  very  diflScult  question  would  present  itself.  Hence, 
all  evidence  tending  to  prove  the  extent  of  the  developments  on  the 
defendant's  adjoining  claim,  or  the  amount  of  money  expended  in 
making  such  developments,  was  properly  ruled  out. 

Unless  therefore  there  be  developments  made  or  improvements  put 
upon  the  twenty-five  feet  in  question,  the  Court  below  will  proceed 
to  divide  the  mine  in  the  manner  pointed  out  by  statute. 
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C.  W.  HOWARD  et  al,  Respondents,  v.  JOSEPH  D.  WIN-  ,  i* 

TERS,  Appellant. 

To  justify  a  new  trial  on  the  ground  of  newly  discovered  evidence,  three  things 
must  be  shown :  first,  materiality  of  evidence ;  second,  it  could  not  by  due 
diligence  have  been  produced  at  the  first  trial ;  third,  that  it  is  not  cumulative. 

To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, the  party  applying  for  the  relief  should  show  clearly  that  the  failure  to 
produce  evidence  on  the  first  trial  was  not  the  result  of  negligence  on  his  part. 

Per  Lewis,  J. — The  verdict  of  a  jury  or  findings  by  a  Court  will  not  be  set 
aside  on  the  ground  that  they  are  not  supported  by  the  evidence,  unless  it 
appears  by  the  statement  that  all  the  evidence  is  before  this  Court. 

The  admission  by  respondents'  attorney  that  a  statement  on  motion  for  new  trial 
is  correct,  does  not  admit  such  statement  to  contain  all  the  evidence  offered  in 
the  case,  where  the  statement  itself  does  not  purport  to  contain  it  all.  It  can 
only  be  held  to  be  an  admission  that  so  far  as  the  evidence  is  stated,  it  is  stated 
correctly.    It  does  not  negative  the  idea  of  other  evidence  having  been  given. 

Per  Beatty,  C.  J. — ^When  the  particular  point  on  which  there  is  claimed  to  be  a 
defect  of  evidence  is  stated  in  the  motion  for  a  new  trial,  and  an  attempt  made 
to  state  the  evidence  bearing  on  this  point,  and  that  statement  is  submitted  to 
the  opposite  party  who  either  amends  or  agrees  to  the  statement  as  made,  the 
Court  should  give  a  liberal  construction  to  the  statement  and  presume  it  con- 
tains all  that  either  party  considered  material  in  regard  to  that  particular 
point. 

• 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Storey  County,  Hon.  Richard  Rising,  presiding. 

P,  H.  Clayton^  for  Appellant,  made  the  following  points : 

1st.  The  note  purports  to  have  been  given  by  an  attorney  under 
a  written  power.  The  power  itself  does  not  authorize  the  execution 
of  a  note  in  the  name  of  the  principal. 

2d.  There  was  no  consideration  for  the  note. 

Wood  ^  Hillt/er,  for  Respondents. 

The  note  was  given  as  an  inducement  to  get  one  Beaty,  a  tenant 
of  appellant,  out  of  a  house  he  was  occupying,  and  therefore  was 
not  without  consideration.  But  this  Court  cannot  consider  the  case 
on  its  merits :  first,  the  statement  does  not  contain  the  grounds  of 
motion  for  new  trial ;  second,  the  points  now  relied  on  were  not  raised 
in  the  Court  below. 


Tim 

6 

18 


Digitized  by  LjOOQIC 


540  SUPREME  COURT  OF  NEVADA,  1867. 

Howard  v.  Winters. 

In  the  notice  of  intention  to  move  for  new  trial,  the  grounds  on 
which  such  motion  will  be  made  are  not  stated.  In  a  paper  styled 
"  motion  for  new  trial,"  certain  grounds  are  set  out.  If  this  be  a 
sufficient  or  proper  statement  of  the  grounds,  appellant  must  surely 
be  restricted  to  the  grounds  stated  in  this  paper. 

The  grounds  are :  first,  newly  discovered  evidence ;  second,  that 
the  power  of  attorney  was  not  properly  acknowledged.  The  affidavit 
of  Colbath  alone  refers  to  the  first  point.  The  power  of  attorney  and 
the  certificate  of  acknowledgment  thereto  are  the  only  evidences 
relative  to  the  latter  point.  Other  evidence  in  the  statement  was 
surplusage,  it  was  therefore  unnecessary  for  respondents  to  offer 
amendments  to  the  evidence  on  other  points.  The  statement  hav- 
ing been  settled  only  with  reference  to  these  two  points,  it  would  be 
unjust  to  reverse  the  judgment  on  other  grounds  which  may  appear 
to  be  made  out  by  this  statement. 

Appellant,  in  reply,  urged  that  the  agreement  of  respondents  in 
this  case  made  the  statement  on  motion  for  new  trial  the  statement 
of  the'  ca^e,  and  should  be  treated  as  an  admission  that  it  contained 
everything  material  to  the  points  made  on  motion  for  new  trial. 

The  statement  properly  construed  contains  the  grounds  for  the 
motion :  first,  newly  discovered  evidence ;  second,  the  insufficiency 
of  the  evidence  to  justify  the  decision ;  third,  the  same  is  against 
law  and  the  facts,  etc. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  and  Johnson  J.,  con- 
curring. 

This  action  is  brought  to  recover  a  sum  of  money  claimed  to  be 
due  upon  a  certain  promissory  note  bearing  date  September  30th, 
A.D.,  1865,  and  signed  "  Joseph  D.  Winters,  by  Edward  C.  Morse." 
As  a  defense  the  defendant  Winters  pleads :  first,  that  the  note 
was  given  without  consideration;  and  second,  that  Edward  C. 
Morse  had  no  authority  as  his  agent  to  execute  it. 

The  case  having  been  tried  without  a  jury,  the  Judge  below 
reported  the  following  as  findings  of  fact : 

"  First — That  on  the  thirtieth  day  of  September,  a.d.  1865,  the 
said  defendant,  Joseph  D.  Winters,  for  value  received,  did  by  his 
duly  authorized  agent  and  attorney,  Edward.  C.  Morse,  at  Glen- 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  541 

Howard  i».  Winters. 

brook,  in  the  County  of  Ormsby,  State  of  Nevada,  make,  execute 
and  deliver  to  the  said  Edwin  C.  Morse  the  promissory  note  in  the 
complaint  set  forth,  and  thereby  undertook  and  promised  to  pay  the 
said  Edward  G.  Morse,  or  order,  the  sum  of  seven  hundred  and 
eight  dollars  in  forty  days  after  date,  with  interest  thereon  at  the 
rate  of  one  and  one-half  per  cent,  per  month ;  that  the  said  Edward 
C.  Morse  was  duly  authorized  and  empowered  to  make,  execute, 
and  deliver  the  said  promissDry  note  for  and  on  behalf  of  said 
Joseph  D.  Winters  ;  that  afterwards,  and  before  the  maturity  of 
said  note,  the  said  Morse,  for  value  received,  indorsed  ssdd  note 
and  delivered  it  so  indorsed  to  plaintifl^,  who  are  now  the  owners 
and  holders  thereof. 

'^  That  no  portion  of  either  the  principal  or  interest  of  said  note 
has  been  paid,  and  there  is  now  due  thereon  the  sum  of  seven  hund- 
red and  eight  dollars  principal  and  sixty-fieven  dollars  and  fifty-five 
cents  interest." 

Upon  these  findings  judgment  was  given  for  phdntifl^.  A  motion 
for  a  new  trial  was  afterwards  made  and  refused  by  the  Court 
below.  From  the  ruling  upon  that  motion  and  from  the  final  judg- 
ment the  defendant  Winters  takes  this  appeal,  and  relies  upon  the 
following  points  for  a  reversal : 

first — That  a  new  trial  should  have  been  granted  upon  the 
showing  of  evidence  discovered  after  the  trial ;  and 

Second — That  the  evidence  does  not  justify  or  support  the  find- 
ings of  fact. 

Section  193  of  the  Practice  Act  declares  that  "  The  former  ver- 
dict or  other  decision  may  be  vacated,  and  a  new  trial  or  rehearing 
granted,  on  the  application  of  the  party  aggrieved  for  any  of  the 
following  causes  materially  afiecting  the  substantial  rights  of  such 
party." 

The  fourth  cause  enumerated  in  this  section  is, "  Newly  discov- 
ered evidence,  material  for  the  party  making  the  application,  which 
he  could  not  with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial." 

Section  194  provides  that  where  newly  discovered  evidence  is 
the  ground  upon  which  the  new  trial  is  sought,  the  application  must 
be  made  upon  affidavit. 


Digitized  by  LjOOQIC 


642  SUPREME  COURT  OF  NEVADA,  1867. 

Howard  w.  Winters. 

To  sustain  a  motion  for  new  trial  upon  this  ground,  it  is  indispen- 
sably necessary  to  show :  first,  that  the  newly  discovered  evidence  is 
material  to  the  party  making  the  application ;  second,  that  he  could 
not  with  reasonable  diligence  have  discovered  and  produced  it  at  the 
trial ;  and  third,  that  it  is  not  cumulative.  Applications  for  new  trial 
upon  this  ground  have  been  uniformly  viewed  with  jealousy  by  the 
Courts,  and  generally  have  been  granted  only  upon  a  very  satis- 
factory showing. 

It  is  for  the  public  good  that  there  be  an  end  to  litigation. 
When  therefore,  a  trial  has  been  had,  and  a  judgment  rendered,  a 
second  trial  should  only  be  granted  to  further  the  ends  of  justice, 
and  not  to  relieve  litigants  from  the  consequences  of  their  own 
laches,  thoughtlessness  or  neglect.  The  law  demands  of  the  part- 
ies all  reasonable  diligence  and  caution  in  preparing  for  trial,  and 
furnishes  no  relief  for  the  hardships  resulting  from  inexcusable  neg- 
lect or  want  of  diligence.  When  therefore  a  new  trial  is  sought 
because  of  newly  discovered  evidence,  it  should  most  certainly  be 
shown  by  the  party  making  the  application  that  his  failure  to  pro- 
duce such  evidence  at  the  first  trial  was  not  the  result  of  any  ne^i- 
gence  upon  his  part.  Of  that  fact  the  Court  should  be  perfectly  sat- 
isfied. To  grant  new  trials  upon  this  ground,  where  no  such  show- 
ing is  made,  would  simply  be  giving  encouragement  to  negligence, 
and  judicial  approval  to  inexcusable  carelessness. 

The  appellant  in  this  case  made  no  such  showing  by  the  aflSdavit 
of  Colbath.  That  affidavit  simply  shows  the  following  facts :  That 
Colbath,  who  seems  to  have  been  a  part  owner  with  the  defendant 
Winters  in  the  Glenbrook  House,  had  a  settlement  with  the  tenant 
Beaty  long  prior  to  the  giving  of  the  note  sued  on  in  this  case ; 
that  upon  that  settlement  it  was  found  that  Beaty  was  indebted  to 
Winters  and  Colbath  in  the  sum  of  one  hundred  dollars,  for  which 
he  gave  his  note,  and  that  he,  Colbath,  had  not  prior  to  the  trial 
informed  Winters  of  such  settlement.  This  evidence  is  su{^posed 
to  be  material,  because  tending  to  show  that  Winters  and  Colbath 
were  not  indebted  to  Beaty,  and  hence  that  there  was  no  considera- 
tion for  this  note,  which  was  given  to  secure  an  indebtedness  which 
Beaty  owed  to  the  plaintifis. 

But  tostimony  tending  to  show  that  the  defendant  was  not 
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indebted  ^o  Beaty  would  simply  be  cumulative.  That  Winters 
was  not  indebted  to  Beaty  at  the  time  this  note  was  given  seems 
hardly  to  have  been  disputed  at  the  trial.  Beaty  testified  that 
nothing  was  due  him,  and  Winters  also  swore  to  the  same  fact.  But 
the  plaintiff  did  not  seem  to  rely  upon  such  indebtedness  as  a  con- 
sideration. Their  agent  testifies  that  the  consideration  was  the 
surrender  of  the  house  by  Beaty  to  Winters.  Clearly,  therefore, 
Colbath's  testimony  is  simply  cumulative,  and  when  such  is  the  case 
a  new  trial  will  not  be  granted.  (^Q-ray  v.  Harrison^  1  Nev.  502.) 
Even  if  it  be  not  cumulative,'  the  appellant  made  no  showing  that 
he  had  used  any  dUigence  whatever  to  secure  Colbath's  testimony ; 
nor  indeed  is  there  anythmg  in  the  record  to  show  that  Winters  did 
not  know  at  the  time  of  the  trial  of  the  settlement  between  Golbath 
and  Beaty.  True,  Colbath  swears  that  he  did  not  inform  Winters 
of  that  fact  until  after  the  trial,  but  he  may  have  learned  it  by 
simply  consulting  his  own  books  of  account,  or  inquiring  of  his 
tenant.  If  the  appellant  did  not  know  of  the  settlement  at  the 
time  of  the  trial  he  could  surely  have  made  some  showing  to  that 
effect.  His  own  aflSdavit  should  if  possible  have  been  obtained. 
That  the  evidence  was  discovered  after  the  first  trial,  and  that  the 
appellant  was  not  chargeable  with  inexcusable  negligence,  is  not  by 
any  means  made  out.  The  party  applying  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  must  make  his  vigilance 
apparent ;  for  if  it  is  even  doubtful  that  he  knew  of  the  evidence, 
or  that  he  might  but  for  negligence  have  known  and  produced  it, 
he  will  not  succeed  in  his  application.  (1  Graham  &  Waterman 
on  New  Trials,  473  ;  Baker  v.  Joseph^  16  Cal.  173.) 

Upon  the  second  point  also  our  conclusion  is  adverse  to  the 
appellant.  We  have  heretofore  held  that  we  will  not  set  aside  the 
findings  of  the  l6wer  Court,  or  the  verdict  of  a  jury,  upon  the  ground 
that  they  are  not  justified  or  supported  by  the  evidence,  unless  it 
be  shown  that  all  the  material  evidence  is  before  us.  (See  State 
v.  Bonds y  2  Nev.  265.)  The  stipulation  by  counsel  that  the  state- 
ment is  correct,  cannot  be  tortured  into  an  admission  that  it  contains 
all  the  testimony  when  no  such  fact  appears  in  the  statement  itself. 
The  stipulation  of  counsel  goes  no  farther  than  to  admit  that  all  the 
testimony  which  is  set  out  in  the  statement  is  correctly  stated.   The 
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statement  purports  to  give  the  testimony  of  three  or  four  of  the 
witnesses  who  were  sworn  at  the  trial.  Whether  all  their  evidence 
is  given  or  not,  or  whether  they  were  all  the  witnesses  who  testified 
in  the  case,  does  not  appear.  An  admission  therefore  by  counsel 
that  the  statement  is  correct  is  surely  no  admission  that  no  other 
witnesses  were  sworn,  or  that  the  record  contains  all  that  was  sworn 
to  by  those  mentioned.  In  agreeing  that  a  statement  is  correct, 
counsel  admits  nothing  beyond  that  which  is  set  out  in  the  state- 
ment itself.  Had  it  been  affirmed  in  tlie  statement  that  it  con- 
tained all  the  evidence,  a  stipulation  that  the  statement  was  correct 
would  of  course  be  an  admission  of  the  fact  that  it  contained  all 
the  evidence. 

It  is  urged  by  counsel  however,  that  it  is  only  necessary  to  set 
out  so  much  of  the  evidence  as  is  necessary  to  explain  the  pomts 
taken  upon  appeal.  Very  true.  But  to  enable  this  Court  intelli- 
gently to  pass  upon  the  question  whether  the  findings  or  verdict 
are  sustained  by  the  evidence,  it  is  necessary  that  it  have  all  the 
material  evidence  before  it. 

The  transcript  does  not  purport  to  contain  it.  The  presumption 
is  therefore  in  favor  of  the  regularity  of  the  findings  of  the  judg- 
ment of  the  Court  below. 

Judgment  affirmed. 

Opinion  by  Beatty,  C.  J. 

•  I  fully  concur  in  the  foregoing  opinion  so  far  as  it  relates  to  the 
question  of  newly  discovered  evidence. 

I  also  reluctlantly  concur  in  the  conclusions  arrived  at  in  the  latter 
part  of  the  opinion.  But  whilst  I  concur  in  the  result,  I  wish  to 
say  that  I  think  the  language  contained  in  the  following  sentence  is 
too  broad,  and  may  hereafter  lead  to  difficulties  and  embarrassment 
on  the  part  of  both  Court  and  counsel.  The  sentence  to  which  I 
allude  is  as  follows :  "  We  have  heretofore  held  that  we  will  not  set 
aside  the  findings  of  the  lower  Court,  or  the  verdict  of  a  jury,  upon 
the  ground  that  they  are  not  justified  or  supported  by  the  evidence, 
unless  it  be  shown  that  all  the  material  evidence  is  before  us."  (See 
State  V.  Bands,  2  Nev.  265.) 

In  the  case  of  the  State  v.  Bonds j  although  the  language  is  used 
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"to  justify  an  appellate  Court  in  setting  aside  a  verdict  upon  the 
ground  of  insufficiency  of  the  evidence,  the  record  which  is  presented 
to  it  must  purport  to  embody  all  the  material  evidence  adduced  on 
the  trial."  Yet  the  case  in  fact  went  oflF  on  the  ground,  among 
others,  that  the  record  did  contain  evidence  sufficient  to  justify  the 
verdict ;  so  this  first  sentence  contained  a  mere  dictum  not  import- 
ant in  the  decision  of  that  case. 

Our  statute,  Section  195  of  Practice  Act,  requires  a  party  desir- 
ous of  a  new  trial  to  give  notice  to  the  opposite  party  within  two 
days  after  the  trial  of  his  intention  to  move  for  the  same ;  and  if 
intending  to  rely  on  affidavits,  to  file  the  same  within  five  days  after 
notice  of  intention  to  move  is  served.  If  the  moving  party  intends 
to  rely  on  a  statement,  he  shall  within  the  same  period  make  "  a 
statement  of  the  grounds  on  which  he  intends  4»  rely."  .  *  *  ♦ 
"  The  statement  shall  contain  so  much  of  the  evidence  or  reference 
thereto  as  may  be  necessary  to  explain  the  grounds  taken,  and  no 
more.  Such  statement,  when  containing  any  portion  of  the  evidence 
of  the  case,  and  not  agreed  to  by  the  adverse  party,  shall  be  settled 
by  the  Judge  upon  notice." 

This  statute  seems  simple  enough ;  one  would  think  it  might  be 
followed  without  difficulty ;  but  every  day's  experience  shows  us  that 
cases  are  frequently  brought  before  this  Court  where  it  is  a  question 
of  great  difficulty  to  determine  what  we  may  review  and  what  we 
are  excluded  from  reviewing,  by  the  want  of  a  proper  statement. 
Generally,  a  party  moving  for  a  new  trial  on  the  ground  that  the 
evidence  does  not  support  the  verdict  or  findmg  of  the  Court,  can 
without  difficulty  point  out  the  particular  branch  of  the  case  in 
which  he  thinks  the  evidence  is  defective. 

Having  pointed  out  the  particular  defect  complained  of,  he  should 
then  say  that  all  the  evidence  in  regard  to  this  point  was  as  follows : 
giving  the  oral  testimony  of  the  witnesses  on  the  particular  point  or 
points,  and  also  referring  to  such  documentary  evidence  as  has  any 
relation  to  the  point ;  or  if  there  is  an  entire  absence  of  proof,  the 
statement  may  simply  show  that  no  evidence  was  introduced  in  rela- 
tion to  a  certain  point  in  the  case.  Whilst  it  would  be  far  better  that 
the  statement  should  distinctly  show  that  all  the  evidence  relating 
to  the  point  relied  on  for  a  new  trial  was  contained  m  the  record, 
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jet  as  this  statement  has  to  be  submitted  to  the  opposite  party,  and 
finally  settled  by  the  Court  if  not  agreed  to,  I  think  a  liberal  con- 
struction should  be  put  upon  it ;  and  if  this  Court  can  see  that  the 
point  to  be  relied  on  has  been  fairly  stated,  and  an  attempt  made  to 
state  the  evidence  bearing  on  that  point,  and  especially  where 
amendments  have  been  made  by  the  opposite  party,  or  the  statement 
agreed  to  as  correct,  it  should  conclude  that  everything  material  to 
the  point  was  contained  in  the  record,  although  there  may  be  no 
statement  that  it  contains  all  the  evidence,  or  all  the  evidence  re- 
lating to  the  point  relied  on. 

The  presumption  is,  that  the  party  wishing  to  sustain  the  verdict 
will  insert  whatever  is  deemed  material  for  his  side  of  the  case. 
But  perhaps  this  liberal  construction  should  only  be  indulged  in 
where  the  statement  shows  distinctly  the  points  to  be  relied  on,  and 
thereby  gives  the  opposite  party  a  fair  chance  to  make  such 
emendations  as  may  be  proper  fairly  to  present  his  side  of  the  case. 

The  statement  in  this  case  shows  only  two  grounds  to  be  relied 
on  by  appellant:  First,  newly  discovered  evidence;  and  second, 
"  the  insufficiency  of  the  evidence  to  justify  the  decision,  and  that 
the  same  is  against  the  law  and  facts,  upon  the  ground  that  the 
power  of  attorney  was  never  duly  acknowledged." 

Now  it  appears  to  me,  by  any  fair  interpretation  of  this  second 
point,  it  can  only  be  held  to  raise  the  objection  that  the  evidence  was 
insufficient  to  support  the  findings,  because  of  the  want  of  a  proper 
acknowledgment  to  the  power  of  attorney.  If  such  is  the  proper 
interpretation  of  this  objection,  then  nearly  all  the  statement  was 
surplusage,  and  it  was  not  necessary  for  respondents  to  insert  in  the 
statement  other  evidence,  which  would  have  been  only  incumbering 
the  record  with  more  irrelevant  matter.  The  evidence  should  be 
confined  to  the  point  made.  The  appellant,  however,  contends 
that  this  objection  should  be  treated  as  if  it  contained  two  distinct 
sentences,  the  first  of  which  would  read  as  follows :  "  The  insuffi- 
ciency of  the  evidence  to  justify  the  decision."  As  the  sentence  is 
written  in  the  transcript,  I  think  it  will  hardly  bear  such  a  division. 
If  it  did,  I  should  say  the  statement  of  the  evidence  was  sufficient 
to  support  this  point.  The  statement  contains  first,  the  evidence  of 
certain  witnesses  called  by  plaintifl^  as  to  the  circumstances  under 
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which  the  note  was  executed ;  then  the  testimony  of  certain  wit- 
nesses called  by  defendants  as  to  the  same  circumstances.  The 
testimony  of  both  sets  of  witnesses  shows  conclusively  and  without 
contradiction  among  themselves  that  the  note  was  executed  in  the 
nan^e  of  defendant  by  one  Edward  G.  Morse  ;  that  Morse,  at  the 
time  he  executed  the  note,  had  no  power  from  Winters  to  execute 
the  same ;  and  that  there  was  not  a  shadow  of  consideration  for  the 
note.  Respondents  stipulated  that  the  statement  filed  by  appellants 
^^  shall  be  used  as  the  agreed  statement  on  motion  for  a  new  trial  in 
the  cause." 

Had  the  statement  fairly  rsdsed  the  point  that  the  evidence  was 
insufficient  to  support  the  finding,  then  I  should  have  held  that  this 
stipulation  not  only  admitted  the  witnesses  named  had  sworn  as 
stated,  but  that  there  was  no  other  material  evidence  on  the  same 
subject  which  could  have  benefited  respondents  by  being  introduced 
into  the  record.  But  as  the  statement  of  the  ground  on  which  the 
appellants  intended  to  rely  was  so  vague  and  uncertain — so  well 
calculated  to  mislead  and  deceive  the  respondents — I  am  compelled 
to  acquiesce  in  ike  affirmance  of  the  judgment,  although  it  seems 
highly  probable  that  it  is  erroneous. 
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L.  KEYS,  Respondent,  v.  CHARLES  A.  GRANNIS,. 

Appellant. 

Where  property  is  taken  from  the  possession  of  a  stranger  to  the  suit,  who  claims 
title  by  means  of  purchase  from  the  defendant  in  such  process,  and  sucB  sale 
is  Talid  and  good  between  the  parlies  to  it,  but  void  only  as  to  creditors,  the 
officer  can  justify  the  taking  in  such  case  only  by  showing  that  he  represented 
a  creditor,  and  that  the  writ  under  which  he  seized  that  property  was  regularly 
issued.  As  a  general  rule,  process  regular  on  its  face  and  issued  by  a  tribunal 
or  officer  having  authority  to  issue  it,  is  sufficient  to  protect  the  officer, 
although  it  may  have  been  wrongfully  issued.  But  when  the  officer  attempts 
to  overthrow  a  sale  by  the  debtor,  on  the  ground  that  it  was  fraudulent 
as  to  creditors,  he  must  go  back  of  his  process  and  show  the  authority  for 
issuing  it. 

If  however  the  sale  by  the  debtor  were  simply  colorable,  or  only  a  transfer  of  the 
possession  merely  for  concealment,  with  no  intention  of  transferring  the  title^ 
the  writ  alone,  if  regular  on  its  face  and  emanating  from  a  tribunal  having 
jurisdiction  of  the  subject  matter,  will  be  a  full  protection  to  the  officer — an 
action  by  one  so  holding  possession  of  the  debtor*s  property. 

In  pleading  the  judgment  or  other  determination  of  a  Court  of  limited  jurisdiction, 
it  is  made  necessary  by  the  Practice  Act  of  this  State  to  allege  that  such  judg> 
ment  or  determination  was  duly  given  or  made. 

Without  such  allegation  in  the  pleading,  proof  of  the  judgment  or  proceedings  of 
such  Court  would  be  inadmissible. 

Per  Johnson,  J.,  dissenting. 

An  objection  to  the  introduction  of  evidence  should  specify  specifically  the  ground 
of  objection;  therefore,  objecting  to  the  introduction  of  evidence  upon  the 
general  ground  of  irrelevancy,  in  that  it  is  inadmissible  under  the  pleadings,  is 
not  sufficiently  specific. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
Washoe  County,  Hon.  C.  N.  Harris,  Judge. 

Geo.  A.  Noursey  for  Appellant. 
Wallace  ^  Flack,  for  Respondent. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  complaint  charges  the  defendant  in  this  action  with  having 
wrongfully  and  unlawfully  seized  and  converted  certain  chattel 
property  belonging  to  the  plaintiff,  valued  at  seven  hundred  and 
thirty-two  dollars,  and  that  thereby  he  the  plaintiff  was  damaged 
in  the  sum  of  one  thousand  dollars,  for  which  sum  judgment  is 
asked. 
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The  defendant  first  denies  unqualifiedly  all  the  material  allega- 
tions of  the  complaint,  and  then  by  way  of  justification  avers  that 
at  the  time  of  the  alleged  taking,  the  property  claimed  by  plaintiff 
belonged  to  one  Jerome  W.  Coffin :  "  That  under  and  by  virtue  of 
a  certain  writ  of  attachment,  issued  on  the  seventh  day  of  Novem- 
ber, A.D.  1866,  by  the  Justice  of  Peace  of  District  No.  3,  Washoe 
County,  Nevada,  directed  to  him  the  said  defendant,  then  constable 
of  District  No.  3  aforesaid,  commanding  him  the  said  defendant  to 
attach  the  property  of  the  said  Coffin,  and  safely  to  keep  the  same; 
he  the  said  defendant,  constable  as  aforesaid,  did  upon  the  seventh 
day  of  November,  a.d.  1866,  in  the  County  of  Washoe  aforesaid, 
levy  upon  and  attach  the  same  chattel  property  described  by  the 
said  plaintiff,  and  so  continued  to  hold  the  same  up  to  the  time  of 
sale  thereof  as  hereinafter  set  forth."  It  is  further  alleged  that 
the  property  was  afterwards  sold  under  an  execution  issued  from 
the  said  Court,  but  the  defendant  did  not  introduce  the  execution 
in  evidence,  nor  rely  upon  it  as  a  justification  for  the  taking.  This 
very  singular  pleading  concludes  with  an  allegation  that  the  prop- 
erty in  question  was  fraudulently  transferred  by  Coffin,  and  taken 
by  the  plaintiff  for  the  purpose  of  defrauding  the  creditors  of  the 
former. 

Upon  the  trial  the  plaintiff  proved  in  opening  his  case  that  he 
was  in  possession  of  the  property  at  the  time  it  was  seized  by  the 
defendant;  that  he  had  purchased  it  from  Jerome  W.  Coffin,  pay- 
ing him  a  valuable  consideration  therefor;  that  the. defendant  had 
taken  it  from  his  possession,  and  )ipon  demand  being  made  refused 
to  return  it;  and  also  that  the  property  was  worth  the  sum  of  seven 
hundred  and  eighty  dollars,  thus  making  out  a  prima  facie  case 
against  the  defendant.  The  defendant  therefore  sought  to  justify 
the  taking  under  a  writ  of  attachment  issued  by  a  Justice  of  the 
Peace,  the  plaintiff  objecting  to  the  introduction  in  evidence  of  the 
papers  and  the  record  of  proceedings  in  the  case  in  which  the  writ 
was  issued,  urging  among  other  objections  that  the  answer  was  not 
sufficient  to  authorize  their  introduction ;  because  it  did  not  show 
that  the  Justice  who  issued  the  writ  had  authority  to  do  so. 

The  Court  below  ruled  out  all  the  papers  and  the  writ  under 
which  the  defendant  sought  to  justify.     This  ruling  it  is  claimed  is 
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erroneous,  and  is  the  principal  ground  relied  on  in  this  Court  for  a 
reversal  of  the  judgment. 

The  first  -question  presented  for  discussion  in  the  case  thus 
brought  before  this  Court  is:  whether  the  papers  oflFered  in  evi- 
dence by  the  defendant  and  rejected  by  the  Court  were  necessary 
to  establish  his  justification.  If  so,  the  inquiry  as  to  whether  the 
answer  is  sufficient  to  authorize  their  admission  in  evidence  will 
then  be  a  pertinent  question  for  consideration. 

That  it  was  necessary  at  least  to  produce  the  writ  under  which 
the  property  was  seized,  and  to  show  that  the  Justice  had  authority 
to  issue  it,  we  are  fully  convinced ;  whether  it  was  necessary  to  go 
beyond  that  and  show  that  the  writ  was  regularly  issued,  depended 
entirely  upon  the  character  of  the  plaintiff's  interest  in  or  right  to 
the  property  sought  to  be  recovered  by  him. 

When  property  is  taken  from  the  possession  of  a  stranger  to  the 
writ,  who  claims  title  by  means  of  purchase  from  the  defendant  in 
such  process,  and  sale  is  valid  and  good  between  the  parties  to  it, 
but  void  only  as  to  creditors,  the  officer  can  justify  the  taking  in 
such  case  only  by  showing  that  he  represented  a  creditor,  and  that 
the  writ  under  which  he  seized  the  property  was  regularly  issued. 

As  a  general  rule,  process  regular  on  its  face  and  issued  by  a 
tribunal  or  officer  having  authority  to  issue  it,  is  sufficient  to  protect 
the  officer,  although  it  may  have  been  irregularly  issued.  But 
when  the  officer  attempts  to  overthrow  a  sale  by  the  debtor  on  the 
ground  that  it  was  fraudulent  as  to  creditors,  he  must  go  back  of 
his  process,  and  show  the  authority  for  issuing  it.  If  he  act  under 
an  execution,  he  must  show  a  judgment ;  and  if  he  seizes  under  an 
attachment  he  must  show  the  attachment  regularly  issued.  (Jfbble 
et  al.  V.  Eastman,  b  Hill.  195 ;  Thomburg  v.  Hand^  7  Cal.  654.) 

If  however  the  sale  by  the  debtor  were  simply  colorable,  or  only 
a  transfer  of  the  possession  merely  for  concealment,  with  no  inten- 
tion of  transferring  the  title,  the  writ  alone,  if  regular  on  its  face 
and  emanating  from  a  tribunal  having  jurisdiction  of  the  subject 
matter,  will  be  a  full  protection  to  the  officer  in  an  action  by  one  so 
holding  possession  of  the  debtor's  property.  (3  Starkie  on  Evi- 
dence, 1355 ;  also  Thxymburg  v.  Handy  supra.^ 

To  justify  himself  in  any  case  whatever,  therefore,  the  officer 
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must  establish  two  facts :  first,  that  his  writ  is  regular  on  its  face ; 
and  second,  that  the  Court  had  authority  to  issue  it.  If  the  pro- 
cess issues  from  a  Court  of  general  jurisdiction,  the  authority  to 
issue  it  would  be  presumed ;  but  if  from  a  tribunal  or  officer  of 
special  and  limited  powers,  the  authority  must  be  shown  by  the 
officer. 

And  now  as  to  the  admissibility  of.  the  evidence  offered  by  the 
defendant  in  justification  of  the  taking  and  detention  of  the  prop- 
erty in  question. 

As  there  is  no  presumption  in  favor  of  the  authority  or  the  regu- 
larity of  the  proceedings  of  Courts  or  officers  of  special  and  limited 
jurisdiction,  it  was  formerly  necessary,  in  pleading  their  judgments 
or  orders,  to  show  that  they  had  jurisdiction,  and  .that  their  pro- 
ceedings were  regular. 

This  common  law  rule  of  pleading  is  however  very  greatly  modi- 
fied in  this  State  by  Section  59  of  the  Practice  Act,  which  declares 
that  "  in  pleading  a  judgment  or  other  determination  of  a  Court  or 
officer  of  special  jurisdiction,  it  shall. not  be  necessary  to  state  the 
facts  conferring  the  jurisdiction ;  but  such  judgment  or  determina- 
tion may  be  stated  to  have  been  duly  given  or  made.  If  such  alle- 
gation be  controverted,  the  party  pleading  shall  be  bound  to  estab- 
lish on  the  trial  the  facts  conferring  jurisdiction." 

As  this  section  dispenses  with  very  much  that  was  required  by 
the  Common  Law  rule,  and  specifies  what  shall  be  sufficient  as  a 
substitute  for  it,  that  substitute  ought,  it  would  seem,  to  be  strictly 
followed. 

The  allegation  that  the  judgment  or  determination  was  duly  given 
or  made  is  a  substitute  for  the  lengthy  and  nunute  statement  of  the 
jurisdictional  facts  which  were  formerly  required.  To  show  the 
jurisdiction  is  as  necessary  under  our  practice  as  it  ever  was,  the 
only  change  being  in  the  manner  of  stating  it.  That  the  judgment 
was  duly  given  or  made  is  a  concise  mode  of  stating  that  the 
Court  or  officer  had  the  proper  jurisdiction,  and  that  the  judgment 
was  regular,  otherwise  it  would  not  be  duly  made  or  given. 

Section  59  of  the  Practice  Act  is  a  liberal  copy  of  Section  161 
of  the  New  York  code  of  procedure,  under  which  it  has  been  held 
that  in  pleading  the  judgments  of  such  Courts  or  officers  it  is  abso- 
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lately  necessary  to  allege  that  they  were  duly  rendered  or  made. 
"  The  word  entered  or  perfected,"  says  Mr.  Justice  Smith  in  deliv- 
ering the  opinion  of  the  Court  in  Hunt  v.  Butcher^  13  How.  P. 
R.  538,  "  may  be  equivalent  to  the  word  '  made  or  given';  but  the 
word  duly  is  most  essential.  It  can  hardly  be  dispensed  with  and 
satisfy  the  terms  of  the  statute.  I  can  imagine  no  single  word  that 
will  supply  its  place." 

In  the  answer  in  this  case  there  is  nothing  whatever  from  which 
it  can  be  ascertained  whether  the  Justice  had  jurisdiction  of  the 
subject  matter  or  not."  The  action  in  which  the  writ  was  issued 
may  have  been  brought  to  recover  a  sum  of  money  far  beyond  his 
jurisdiction;  and  for  aught  we  know,  the  writ  may  have  shown  such 
to  be  the  case.  If  so,  it  would  be  no  protection  to  the  officer.  As 
we  have  before  stated,  the  process,  to  be  a  protection  to  him  in  any 
case,  must  be  regular  on  its  face,  and  must  emanate  from  a  Court 
or  officer  having  jurisdiction  of  the  subject  matter. 

If  it  appeared  by  the  writ  under  which  the  defendant  sought  to 
justify  that  it  was  issued  in  an  action  brought  to  recover  over  three 
hundred  dollars,  which  is  the  limit  of  a  Justice's  jurisdiction,  the 
defendant  would  not  be  compelled  to  execute  it,  and  it  would  not 
justify  any  act  of  his  under  it.  (See  McMurty  v.  Henry ^  4 
Bibb.  410.) 

The  mere  allegation,  therefore,  that  he  seized  the  property  under 
a  writ  of  attachment  by  a  Justice  of  the  Peace,  without  showing  in 
some  way  that  the  Justice  had  authority  to  issue  the  writ,  is  not 
sufficient  to  constitute  a  justification  to  the  officer.  Had  the  writ 
issued  from  a  Court  of  general  jurisdiction,  the  authority  would  be 
presumed  ;  but  no  such  presumption  can  be  invoked  in  aid  of  the 
defendant's  answer  in  this  case.  The  presumption,  if  any  can  be 
entertained,  would  be  against  such  authority.  The  defense  of  jus- 
tification not  having  been  pleaded,  could  not  properly  be  proven, 
for  the  evidence  must  correspond  with  the  allegations,  and  be  con- 
fined to  the  material  points  in  issue. 

•  The  allegation  that  the  property  in  question  was  seized  under  a 
writ  of  attachment  was  immaterial,  and  hence  no  issue  could  prop- 
erly be  joined  upon  it. 

The  Court  below  did  not  therefore  err  in  rejecting  the  writ  and 
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papere  in  the  case  of  Surtevant  v.  Coffin.    It  would  have  been 
much  the  better  practice,  however,  to  have  suggested  an  amendment 
of  the  answer,  and  allow  it  at  once,  unless  the  rights  of  the  other 
party  would  have  been  prejudiced  thereby. 
Judgment  affirmed. 

Dissenting  Opinion  of  Johnson,  J. 

It  is  questionable  whether  we  ought  to  consider  this  case  on  the 
statement  at  all,  in  the  shape  it  is  presented  to  us.  The  manner 
of  preparing  statements,  and  of  transcripts  on  appeal,  is  so  well 
defined  by  statute  and  rules  of  Court,  as  need  excuse  no  attorney 
or  clerk  for  bringing  up  a  record  in  the  shape  we  find  this  to  be. 
We  have  defendant's  statement  on  motion  for  a  new  trial,  and  plain- 
tifis'  amendments  thereto  set  out  in  different  parts  of  the  transcript. 

As  a  fact,  it  does  not  appear  of  record  that  the  statement  was 
ever  agreed  to  by  counsel  or  settled  by  the  Judge.  But  counsel 
for  either  party  in  their  briefs  agree  in  treating  the  original,  with 
the  proposed  amendments  of  plaintiff,  as  the  statement  used  in  such 
motion.  The  appeal  was  not  heard  on  oral  argument,  but  was  sub- 
mitted on  briefs  by  consent  of  counsel,  so  that  the  imperfections  of 
the  record  were  not  disclosed  to  the  view  of  the  Court,  until  some 
time  after  its  submission  ;  otherwise  I  should  have  wanted  the  state- 
ment properly  engrossed,  so  that  we  would  not  have  to  search  out 
from  the  confused  mass  what  in  reality  were  the  facts  and  ques- 
tions arising  upon  the  trial  and  motion  in  the  lower  Court.  Under 
the  circumstances  we  must  consider  the  statement  in  the  same  sense 
in  which  it  was  treated  by  counsel,  notwithstanding  it  imposes  on 
the  Court  a  most  ungracious  task. 

I  agree  with  Justice  Lewis,  and  upon  that  point  he  undoubtedly 
states  the  law  correctly,  that  "  the  answer  was  insufficient  to  admit 
of  proof  in  justification  of  the  acts  of  the  officer  in  taking  and 
detaining  the  chattels,  provided  the  plaintiff  had  made  the  proper 
objections  to  it." 

The  question  then  is,  were  these  objections  properly  taken? 
There  are  two  methods  by  which  the  sufficiency  of  the  answer  could 
have  been  tested :  First,  by  demurrer,  and  second  by  properly  ob- 
jecting to  the  evidence  offered  by  defendant.  No  demurrer  was 
86 
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interposed ;  but  on  the  trial  when  the  proof  was  tendered,  plaintiff 
made  certain  objections  to  their  admission,  which  Justice  Lewis 
understands  to  be,  "  among  other  objections  that  the  answer  was 
not  sufficient  to  authorize  their  introduction,  because  it  did  not  show 
that  the  Justice  who  issued  the  writ  had  autlvority  to  do  so. 

That  part  of  the  opinion  I  have  quoted  in  italics  is  the  only  mat- 
ter on  which  we  differ  materially,  and  as  I  view  it,  makes  all  possi- 
ble difference ;  for  if  I  consider  them  in  the  light  which  my  associate 
does,  I  would  not  hesitate  to  concur  in  affirming  the  judgment  of 
the  lower  Court. 

Let  us  see  what  these  objections  really  are,  and  whether  they  do 
in  fact  raise  the  question  of  the  Justice's  authority  to  issue  the  writ. 
I  quote  from  the  transcript : 

"  F.  H.  Burroughs  was  then  called,  and  sworn  as  a  witness  on 
the  part  of  the  defendant,  and  testified  substantially  as  follows :  I 
am  Justice  of  the  Peace  in  and  for  this  precinct.  I  have  been 
ever  since  October,  1866.  This  is  my  docket  as  such  Justice ; 
these  are  the  files  of  papers  in  my  Court,  in  an  action  brought 
therein  by  one  J.  H.  Sturtevant  as  plaintiff,  against  one  J.  W. 
Coffin  as  defendant.  Defendant  then  offered  the  docket  and  files 
in  evidence.  Counsel  for  plaintiff  objected  on  following  grounds : 
First,  the  answer  is  insufficient  to  authorize  the  introduction  of  such 
papers ;  second,  the  docket  offered  is  not  kept  according  to  the  stat- 
utes ;  third,  the  affidavit  for  publication  is  insufficient ;  fourth,  that 
the  original  summons  issued,  notified  the  defendant  to  appear  on 
the  twelfth  of  November,  a.d.  1866,  and  the  published  summons 
required  the  defendant  to  appear  on  the  third  of  December  there- 
after ;  fifth,  the  docket  does  not  show  on  what  day  the  summons  and 
attachment  was  issued ;  sixth,  the  account  shows  that  it  was  filed 
one  day  after  the  commencement  of  the  suit ;  seventh,  the  affidavit 
of  the  printer  of  the  publication  of  summons  is  insufficient ;  eighth, 
the  affidavit  on  attachment,  and  justification  of  sureties  on  the 
undertaking  for  an  attachment  were  not  sworn  to  before  any  officer 
known  to  the  law. 

"  A  copy  of  the  entries  in  the  said  docket  is  hereto  annexed  marked 
"  Exhibit  D,"  also,  a  copy  of  bill  of  account  of  J.  H.  Sturtevant 
against  J.  W.  Coffin  for  the  sum  of  two  hundred  and  eighty-nine 
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dollars  and  eighty-five  cents  is  hereto  annexed,  marked  '^  Exhibit 
E ;"  also,  copy  of  summons  issued  from  Justice's  Court,  F.  H. 
Burroughs,  Justice  of  the  Peace  in  aforesaid  action,  J.  H.  Sturte- 
vant  V.  J,  W.  Coffin,  marked  "  Exhibit  F ;"  also,  copy  of  affidavit 
for  publication  of  summons  marked  "  Exhibit  G ;"  also,  affidavit 
for  writ  of  attachment  marked  "  Exhibit  H :"  also,  undertaking  on 
said  writ,  marked  "  Exhibit  K ;"  also,  writ  of  attachment  marked 
"Exhibit  L,"  all  of  which*  are  made  part  of  this  statement. 

"  The  counsel  for  defendant  then  offered  to  show  by  the  oral  testi- 
mony of  the  Justice,  F.  H.  Burroughs,  that  the  bill  aforesaid  was 
actually  filed  with  said  Justice  on  the  seventh  day  of  November, 
instead  of  November  8th,  as  entered  in  his  docket,  and  that  said 
date  was  erroneously  entered  by  mistake.  The  plaintiflf  by  his 
counsel  objects  on  the  ground  that  such  evidence  is  inadmissable 
to  vacate,  or  disprove  record  evidence ;  objection  sustained,  and 
defendant  by  his  counsel  excepts ;  defendant  then  withdraws  offer 
of  files  of  Justice  in  evidence,  and  oflFers  first,  writ  of  attachment 
"  Exhibit  H ;"  objected  by  plaintiflF's  counsel,  because  not  shown  to 
have  been  issued  in  action  properly  commenced,  or  by  Court  hav- 
ing jurisdiction  ;  objection  sustained,  and  defendant  by  his  counsel 
excepts.  Witness  (Burroughs)  then  testifies :  This  is  my  docket, 
and  the  record  of  the  case  of  Sturtevant  v.  Coffin  is  on  pages  74 
and  75.  Witness  is  asked  by  defendant's  counsel :  Is  this  a  cor- 
rect record  of  the  proceedings  in  that  case  ?  Plaintiff  objects  on 
the  ground  that  a  record  is  a  verity,  and  no  proof  can  be  introduced 
to  sustain  it ;  objection  sustained ;  defendant  excepted. 

"  C.  A.  Grannis  was  then  called  as  a  witness  on  the  part  of  the 
defendant,  and  testified  in  substance  as  follows :  On  November  7th, 
1866, 1  was  constable  of  this  precinct,  and  acting  as  such,  and  this  is 
my  signature  to  the  return  on  the  writ  of  attachment.  The  writ  was 
then  offered  in  evidence  ;  objected  to  by  plaintiff:  First,  because  there 
was  no  proof  that  the  suit  had  been  commenced ;  second,  it  is  not 
shown  that  any  complaint,  bond,  note,  bill  or  account  had  been  filed, 
or  any  affidavit  or  undertaking  as  required  by  law  had  been  filed 
before  said  writ  was  issued,  and  enumerated  all  the  objections  anew 
that  were  made  when  these  papers  were  offered  in  evidence  ;  and 
third,  that  the  summons  was  defective  on  its  face,  in  that  it  did  not 
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notify  the  defendant  of  the  nature  of  the  demand.  The  defendant 
then  oflFered  the  Justice's  docket,  and  an  account  filed  in  the  case 
of  Sturtevant  v.  Coffin,  the  same  as  heretofore  on  this  day  offered 
in  evidence  and  withdrawn  by  defendant.  The  plaintiff's  counsel 
objected  to  the  introduction  of  said  paper  in  evidence  on  all  the 
grounds  mentioned  when  they  were  first  introduced,  and  also  on 
the  following  additional  grounds :  First,  that  the  docket  had  been 
changed  since  its  withdrawal,  this  morning  ;  and  second,  that  the  date 
of  the  filing  of  the  account  had  also  been  changed  since  the  w^ith- 
drawal.  The  Court  sustained  the  objection,  and  defendant  excepts, 
and  plaintiff's  counsel  offered  to  prove  by  other  witnesses,  that  such 
changes  above  mentioned  in  the  Justice's  docket  and  the  filing  of  the 
account,  were  made  after  said  papers  were  first  introduced  in  evi- 
dence in  this  case  and  withdrawn." 

These  portions  of  the  transcript,  copied  from  the  statement  as 
amended,  give  in  full  the  objections  taken  at  the  trial  by  plaintiff; 
and  certainly  cannot  be  considered  as  covering  the  question  now 
under  consideration. 

When  the  writ  of  attachment  was  offered  in  evidence,  if  the 
plaintiff  wished  to  object  on  the  grounds  that  ''  the  complaint 
did  not  show  that  the  Justice  who  issued  it  had  authority  to  do  so," 
the  point  of  objection  should  have  been  particularly  set  forth,  so 
that  upon  the  objection  stated  the  Court  could  act  understandingly, 
and  the  opposite  party  be  afforded  an  opportunity  of  curing  the 
defect  by  an  amendment  to  the  answer. 

As  the  matter  is  shown  to  us,  if  the  point  was  more  fully  stated 
to  the  Court  or  brought  to  the  knowledge  of  the  opposite  party,  it 
must  have  been  on  the  argument  of  the  objections,  which  is  no  part 
of  the  record  here,  nor  was  it  in  the  lower  Court  sufficient  to  justify 
its  ruling  in  rejecting  the  evidence. 

In  respect  to  such  objections,  our  statute  is  explicit.  (See  Sees. 
188-190,  Practice  Act.) 

"  To  entitle  an  objection  to  notice,"  says  Justice  Field,  or  the 
Court,  <^  it  must  not  only  be  on  a  material  matter,  affecting  the  sub- 
stantial rights  of  the  parties,  but  its  point  must  be  particularly 
stated.  This  is  not  only  a  statutory  regulation,  but  it  is  the  uniform 
rule,  so  far  as  we  are  aware  of,  in  all  the  Courts  of  Record.    The 
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party,  as  the  authorities  say,  must  lay  his  finger  on  the  point  of  his 
objection  to  the  admission  or  exclusion  of  evidence."  QKite  v. 
Kimballj  10  Cal.  277,  and  affirmed  in  Martin  v.  Travers,  12  Cal. 
244,  and  authorities  there  cited ;  Breux  v.  Domac^  18  Cal.  83  ; 
Leet  V.  Wihon  et  ah,  24  Cal.  398.) 

Other  questions  are  discussed  by  counsel  in  their  briefs.  Such 
as  relate  to  the  execution  are  not  relied  upon  by  counsel  for  appellant, 
and  therefore  are  not  before  us. 

As  to  the  remaining  points,  perhaps  it  is  not  necessary  to  consider 
them  in  detail. 

The  District  Court  below  in  excluding  the  evidence  offered  by 
defendant,  (I  refer  to  proceedings  under  the  attachment)  was  un- 
doubtedly influenced  by  the  same  consideration  which  respondents' 
counsel  has  urged  here — that  of  the  want  of  proper  averments  in 
the  answer.  Whilst  apparently  excluding  it,  some  portions  of  this 
evidence  were  disallowed  on  other  and  distinct  grounds,  which  are 
purely  technical,  and  could  not  be  sustained. 

I  think  the  order  and  judgment  of  the  Court  below  should  be 
reversed,  and  a  new  trial  granted. 


W.  L.  PERKINS  ET  AL.,  Respondents,  v.  S.  C.  BARNES, 

Appellant. 

In  an  action  of  replevin  it  is  not  indispensably  necessary  to  show  a  demand  upon 
the  defendant  to  return  the  property  before  suit  brought.  A  demand  serves 
no  purpose,  except  to  establish  a  conversion  or  a  wrongful  detention.  When 
that  can  be  established  without  showing  a  demand,  a  demand  is  unnecessary 
— Justice  Johnson  dissenting. 

When,  therefore,  the  defendant  in  his  answer  admits  the  detention  and  claims  title 
in  himself,  the  title  alone  is  put  in  issue,  and  no  demand  need  be  shown — 
Justice  Johnson  dissenting. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
Hon.  Richard  Rising,  Judge. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 

Mesick  ^  Seely^  for  Appellant. 
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Pitzer  ^  Key%er^  for  Respondents. 

Opinion  by  Lewis,  J.,  Beatty,  C.  J.,  concurring. 

The  plaintiffs  bring  this  action  to  recover  possession  of  certain 
personal  property,  which  they  allege  is  wrongfully  detained  from 
them  by  defendant. 

The  answer  denies  the  plaintiff's  title  and  right  of  possession, 
admits  the  detention,  but  denies  that  such  detention  is  wrongful ;  it 
is  then  alleged  that  the  defendant  is  the  owner,  and  entitled  to  the 
possession  of  the  property. 

Upon  these  pleadings,  the  case  was  tried  without  a  jury,  the 
Judge  below  finding  the  facts  and  rendering  judgment  thereon  in 
favor  of  the  plaintiffs.  From  this  judgment  the  defendant  appeals, 
claiming  that  it  should  be  reversed  on  the  following  finding  :  "  That 
the  defendant  came  into  possession  of  said  property  by  purchasing 
the  same  for  value  of  one  Lamphier,  who  had  obtained  possession 
thereof  of  plaintiff's  agent  through  fraud  and  misrepresentation, 
which  was  not  however  known  to  the  defendant.  That  no  demand 
of  possession  of  the  property  had  been  made  of  defendant  by  the 
plaintiffs  before  the  commencement  of  the  action." 

It  is  urged  by  counsel  for  appellant  that  as  the  findings  of  fact 
show  no  tortious  taking,  but  simply  a  wrongful  detention  of  the 
property  sought  to  be  recovered,  it  was  necessary  for  the  plaintiff, 
before  he  could  properly  recover,  to  show  that  he  demanded  a 
delivery  of  the  property  from  defendant.  Whether  such  a  demand 
was  necessary  before  suit  brought,  is  the  only  question  to  be  determ- 
ined upon  this  appeal.  It  has  sometimes  been  said  that  when  one 
has  acquired  rightful  possession  of  property,  an  action  of  replevin 
cannot  be  maintained  agsunst  him  to  recover  it  until  demand  by  the 
owner,  and  a  refusal. 

But  if  there  be  a  tortious  taking,  it  is  conceded  no  such  demand 
is  necessary.  (  Gralvin  v.  Bacon,  11  Maine,  28 ;  4  Greenleaf,  306.) 
Indeed,  it  was  formerly  held  that  the  action  of  replevin  could  only 
be  maintained  where  there  was  an  unlawful  or  tortious  taking ;  but 
it  is  now  settled  beyond  all  question^  that  it  may  be  brought  to 
recover  property  unlawfully  detained ;  and  so,  under  the  Practice 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.         559 

Perkins  v.  Barnes. 

Act  of  this  State,  property  unlawfully  detained  may  be  recovered 
in  an  action  analogous  to  the  common  law  action  of  replevin. 

But  why  is  a  demand  upon  the  defendant  to  return  the  property 
necessary  ?  If  it  be  necessary  at  all,  it  is  simply  for  the  purpose 
of  evidence,  and  nothing  more.  If  the  defendant  rightfully  obtained 
possession  of  the  property,  that  possession  does  not,  it  is  said,  become 
unlawful  until  demand  is  made  by  the  owner.  Such  doubtless  may 
often  be  the  case,  nevertheless  the  tvrongful  detentwn  is  the  material 
and  issuable  fact.  When  it  is  shown  that  the  owner  delivered  the 
possession  of  his  property  to  an  agent  or  bailee,  the  presumption 
would  of  course  be  that  he  held  the  possession  subject  to  the  will  of 
the  owner,  until  some  fact  is  shown  inconsistent  with  such  presump- 
tion. 

Our  method  of  rebutting  such  presumption  is  by  proving  that  the 
owner  demanded  the  property,  and  that  the  defendant  refused  to 
deliver  it.  It  is  not  however  by  any  means  the  only  method.  But 
whether  it  be  or  not,  the  unlawful  detention  and  not  the  demand  is 
the  ultimate  and  material  fact  to  be  established.  Under  our  prac- 
tice, the  plaintiff  makes  out  a  case  when  he  shows  property  or  right 
of  possession  in  himself,  and  an  unauthorized  detention  by  the 
defendant. 

If  he  can  establish  these  facts  without  showing  a  demand,  why  is 
his  case  not  made  out  ?  We  know  of  no  well-considered  case  where 
it  has  been  held  necessary  to  plead  a  demand.  Hence  it  does  not 
seem  to  be  considered  a  fact  necessary  to  perfect  the  plaintiff's 
right  of  action.  If  the  demand  be  necessary  to  complete  his  right, 
it  should  surely  be  pleaded ;  and  an  omission  of  such  an  allegation 
from  the  complaint  would  make  it  demurable. 

We  conclude,  therefore,  that  a  demand  serves  no  purpose  beyond 
that  of  showing  that  the  detention  is  unlawful,  and  where  that  can 
be  shown  in  any  other  way,  it  is  unnecessary  to  prove  a  demand. 

In  this  case,  even  admitting  the  defendant's  possession  to  have 
been  lawful,  his  answer  rendered  it  unnecessary  for  the  plaintiff  to 
prove  a  demand  ;  because  the  only  issue  raised  by  the  pleadings  is 
upon  the  title  and  the  value  of  the  property,  the  defendant  admit- 
ting the  detention  and  justifying  by  claiming  title  and  right  of  pos- 
session in  himself.     Upon  these  pleadings  clearly  it  was  only 
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necessary  for  the  plaintiff  to  show  that  he'  was  the  owner,  and 
entitled  to  the  immediate  possession  of  the  property.  That  being 
established,  the  presumption  would  be  that  the  detention  would  be 
wrongful. 

He  certainly  could  not  be  compelled  to  establish  anythmg  beyond 
these  bsuable  fatts. 

Why  then  should  the  fact  that  no  demand  had  been  made  by  the 
plaintiff  defeat  his  right  of  recovery  ?  It  was  held  in  ihe  case  of 
Seaver  v.  Dingley^  4  Greenleaf,  306,  that  in  replevin  of  goods,  the 
original  taking  of  which  by  the  defendant  was  lawful  if  he  plead 
property  in  himself,  it  is  not  necessary  for  the  plaintiff  to  prove  a 
demand  for  the  goods  previous  to  the  bringing  of  suit. 

That  case  is  directly  in  point,  and  fully  sustains  dur  conclusion 
upon  this  question. 

Judgment  affirmed. 

Dissenting  Opinion  of  Johnson,  J. 

Aside  from  the  pecuniary  interests  of  the  parties  to  this  pro- 
ceeding, additional  importance  attaches  to  a  decision  of  the  appeal, 
as  a  ruling  on  the  law  points  in  the  case  must  to  some  extent  con- 
trol the  action  of  our  Courts  in  future  proceedings  of  like  charac- 
ter, seeing  that  this  Court  has  not  before  passed  upon  the  questions 
now  brought  up.  My  first  impressions,  upon  examining  the  tran- 
script of  the  case,  were  opposed  to  the  judgment  of  the  Court 
below ;  but  desiring  in  this  as  in  all  other  matters  coming  before 
us  to  defer  to  the  views  of  my  more  learned  and  experienced  asso- 
ciates, when  not  positively  in  conflict  with  a  different  understand- 
ing and  sense  of  duty,  I  would  not  allow  these,  first  impressions 
to  assume  the  form  oi  an  opinion  until  after  a  more  mature  consid- 
eration of  the  questions,  with  such  aid  as  the  authorities  we  have 
could  furnish.  These  examinations  lead  me  to  a  different  conclusion 
from  that  expressed  in  the  opinion  of  the  other  Judges. 

In  the  first  place,  let  us  look  at  the  pleadings  in  the  case.  The 
complaint  sets  up  that  plaintifl^  are  the  owners  of  and  entitied  to 
the  possession  of  the  property,  (describing  it)  that  defendants 
wrongfully  detain  it,  and  the  same  is  of  the  value  of  fifteen  hundred 
dollars  5  with  the  usual  prayer  for  an  alternative  judgment  for  the 
property  or  its  value. 
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Defendant  answering,  denies  the  ownership  or  right  of  possession 
of  plaintiff  or  either  of  them  to  any  part  of  the  property ;  denies 
that  he  wrongfully  detains  it  or  any  part  thereof,  and  that  it  is  not 
of  a  value  exceeding  seven  hundred  and  fiffcy  doUgtrs. 

These  pleadings  show  that  this  was  merely  a  statutory  action,  and 
governed  by  Chap.  2,  Acts  1861,  p.  329,  under  the'distinctive  form 
of  a  claim  for  delivery  of  personal  property^  between  which  and 
the  common  law  remedy  of  replevin  there  is  but  a  fkint  resemblance. 
In  our  proceeding,  the  action  is  founded  on  detention  ;  but  I  think 
it  would  be  a  fruitless  task  to  attempt  to  find  a  common  law  authority 
asserting  the  same  rule  in  reference  to  replevin.  It  is  not  import- 
ant, therefore  I  shall  not  stop  to  discuss  the  properties  of  the  suit 
or  proceeding  in  replevin^  as  it  was  originally  employed  at  common 
law  and  afterwards  extended  by  British  statutes,  more  than  to  sug- 
gest this:  that  the  authorities,  Blackstone  in  his  Commentaries, 
Chitty  on  Pleading,  Stephens'  Ni%i  Prius^  Gilbert  on  Replevin,  all 
agree  in  the  proposition  contained  in  Bacon's  Abridgment,  VIII,  p. 
525 :  "  The  common  law  action  of  replevin  does  not  lie  unless  there 
has  been  a  a  tortiovs  takingJ^  And  I  conclude  therefore  that 
when  the  contrary  is  claimed,  as  apparently  it  is,  in  the  opinion  of 
Justice  Lewis,  it  only  refers  to  the  action  of  replevin  as  established 
by  statute  in  cert^n  States,  .and  which  is  necessarily  governed  by 
the  provisions  of  such  statutes. 

I  have  stated  already  that  our  proceeding  bears  but  little  resem- 
blance to  the  common  law  action  of  replevin ;  on  the  contrary, 
"  claim  and  delivery  of  personal  property,"  considered  as  a  remedy, 
is  much  like  the  action  of  detinue  at  common  law,  it  being  the  only 
remedy  by  suit  at  law  for  the  recovery  of  personal  chattels,  except 
in  those  instances  where  the  party  could  maintain  replevin;  and 
although  it  was  generally  held  that  detinue  would  lie  when  the 
defendant  took  the  goods  or  chattels  tortiously,  (as  in  replevin^  yet 
the  gist  of  such  an  action  was  the  detention,  and  not  the  taking. 
Furthermore  the  judgment  in  detinue  was  in  the  alternative  that 
the  plaintiff  recover  the  goods,  or  the  value  thereof  if  he  cannot  have 
the  goods  themselves,  and  his  damages  for  the  detention  and  the 
costs  of  suit. 
It  needs  no  force  of  illustration  to  show  the  striking  similitude 
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between  that  form  of  action  and  our  statutory  remedy,  but  when 
we  look  at  the  question  as  it  stood  before  the  days  of  the  code — 
influenced  and  controlled  by  legislation  and  decisions  of  Courts  in 
the  United  States — ^from  an  early  day  we  find  but  few  cases  where 
the  distinction  was  kept  up  between  replevin  and  detinue,  but  they 
became  blended  under  the  one  common  name  of  replevin.  In  New 
York,  by  the  Revised  Statutes  of  1830,  an  action  of  replevin  could 
be  brought  for  goods  or  chattels  wrongfully  distrained  or  otherwise 
wrongfully  detained.  (2  R.  I.  764.)  Moreover  the  action  of  the 
detinue  was  expressly  abolished  by  the  same  law.  (Id.  764.)  The 
proceeding  was  in  the  cepit  or  detinetj  according  to  the  facts  of  the 
case,  whether  for  a  wrongful  distraint  or  taking,  or  for  a  wrongful 
detention,  as  it  might  be.  The  pleas  and  defenses  in  such  action 
were  also  regulated  by  the  statute.     (Id.  765.) 

In  a  number  of  cases  following  the  adoption  of  this  statute,  the 
Courts  there  held  in  effect,  that  "  although  goods  have  been  tor- 
tiously  taken,  a  bona  fide  purchaser  under  a  wrong  doer  is  not 
answerable  to  the  owner  until  after  demand  and  refusal."  (^Bar- 
rett V.  Warren,  3  Hill,  348 ;  Pierce,  Administrator  v.  Van  Dyke, 
6  HUl,  613  ;  MiUspaugh  v.  MitcheU,  8  Barb.  333.) 

In  the  first  of  these  cases  Judge  Bronson,  in  the  course  of  his 
opinion,  says :  "  A  man  who  innocently  purchases  property,  suppos- 
ing he  should  acquire  a  good  title,  ought  not  to  be  subjected  to  an 
action  until  he  has  an  opportunity  to  restore  the  goods  to  the  true 
owner ;"  a  reason  founded  on  the  most  correct  principles  of  justice. 

Since  the  action  of  replevin,  as  adopted  by  the  statute  to  which 
I  have  referred,  has  been  superseded  by  the  provisions  of  the  code, 
and  as  a  substitute  therefor,  in  that  State  a  like  rule  has  obtained 
in  their  Courts.  QHunter  et  al.  v.  Hudson  River  I.  ^  M,  Co.,  20 
Barb.  493 ;  Tallman  et  al.  v.  Turck,  26  Barb.  167;  Gumey  v. 
Kenny,  2  E.  D.  Smith,  132.) 

The  last  was  a  very  extreme  case ;  the  defendant's  wife  came  into 
possession  of  stolen  goods,  knowing  them  to  be  such.  Action  was 
brought  against  the  husband.  Says  the  Court:  "  Where  one  is  found 
in  possession  of  goods  which  belong  to  another,  or  where  he  is  sought 
to  be  held  liable  as  in  this  case,  constructively,  on  account  of  the 
possession  of  another  without  knowledge  of  him  of  any  tortuous  act 
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haying  been  committed,  a  demand  and  refusal  are  necessary  before 
an  action  can  be  maintained  for  the  goods.  He  should  have  had 
an  opportunity  aflForded  him  by  a  demand  to  return  the  same  before 
he  could  be  held  responsible  for  a  conversion  of  them." 

In  California  the  necessity  of  a  demand  and  refusal  before  com- 
mencement of  action  seems  to  be  recognized  in  Daumiel  v.  Crorhamj 
6  Cal.  48  ;  Taylor  v.  Seymour  et  aL,  Id.  512 ;  Riley  v.  ScanneU^ 
12  Gal.  73.  In  the  latter  case  there  was  no  allegation  in  the  com- 
plaint, nor  was  there  proof  of  demand  of  the  property  prior  to 
the  bringing  of  the  action,  and  so  far  as  I  can  discover  the  decision 
may  have  been  grounded  on  either  of  these  defects. 

On  this  point  I  think  the  weight  of  authority  observes  this  dis- 
tinction, that  if  the  action  be  against  the  tort  feasor,  or  one  in 
possession  of  chattels  mala  fides,  no  previous' demand  is  necessary ; 
but  where  such  action  is  against  an  innocent  purchaser  or  holder, 
such  a  demand  is  indispensable. 

The  main  cases  cited  by  Justice  Lewis  are  seemingly  opposed  to 
this ;  indeed  the  rule  is  quite  broadly  stated,  that  in  the  action  of 
replevin  as  known  to  the  statutes  of  that  State,  no  previous  demand 
for  the  property  in  any  case  is  needed,  although  upon  a  careful 
examination  of  the  first  of  these  cases  (4  Greenleaf,  306)  it  will 
be  observed  that  the  decision  need  not  depend  on  the  question  of 
demand;  for  the  findings  of  fact  by  the  jury  showed  that  Reed, 
claiming  to  have  purchased  the  goods  of  plaintiff,  by  means  of  his 
fraud  and  falsehood,  and  that  by  fraudulent  management,  Dingley, 
the  defendant,  procured  the  goods  from  Reed :  a  state  of  facts  widely 
different  from  the  condition  we  find  them  in  this  case.  The  facts 
then  fully  sustained  the  ruling  of  the  Court  on  the  question  of 
demand,  even  if  tested  by  the  rule  above  stated.  It  is  true  the 
other  and  later  case,  Galvin  v.  Bacon,  distinctly  holds  that  demand 
is  not  necessary,  yet  I  am  unwilling  to  accept  it  as  the  law  when  I 
find  the  contrary,  and  what  seems  to  me  the  juster  rule,  fortified  by 
authority  as  I  have  shown,  and  maintained  upon  a  principle  and 
with  a  reasoning  which  is  positively  unanswerable. 

If  my  conclusions  on  the  first  point  be  correct — that  demand 
must  be  made  in  a  case  like  this — then  it  necessarily  follows  that 
such  a  demand  must  be  pleaded. 
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A  complaint  under  our  system  of  pleading  must  contain  a  state* 
ment  of  the  facts  constituting  the  cause  of  action.  Under  the 
statute  a  mere  detention  of  property  will  not  support  the  action, 
but  the  detention  must  be  wrongful.  Whether  the  detention  is 
rightful  or  wrongful  depends  on  the  circumstances  of  the  partic- 
ular case,  and  must  be  sh<3wn  by  the  complaint.  As  for  instance  : 
if  the  defendant  wrongfully  took  the  property,  this  is  a  fact  to 
he  stated,*  as  prima  facie  the  detention  is  wrongful.  But  if  the 
party  has  come  into  possession  of  it  under  circumstances  like  the 
present,  a  refusal  to  deliver  on  demand  of  the  party  rightfully 
entitled  to  its  possession  makes  a  further  detention  tvrongfvl;  and 
such  demand  and  refusal  are  material  facts  to  be  shown  by  proof, 
and  necessary  to  be  stated  in  the  complaint.  If  a  wrongful  deten- 
tion is  evidenced  by  alleging  that  the  party  wrongfully  detains^  it 
is  merely  showing  a  fact  by  the  statement  of  a  legal  conclusion, 
which  is  not  permitted  under  our  practice.  "Facts  and  not 
conclusions  of  law  must  be  stated."  This  view  of  the  matter 
is  furthermore  strengthened  by  reference  to  the  affidavit  required 
in  such  cases.  Where  a  delivery  is  claimed,  an  affidavit  shall  be 
made  *  *  *  showing  *  *  *  2d,  that  the  property  is 
wrongfully  detained  by  the  defendant."  Not  simply  a  statement 
that  the  party  "  wrongfully  detains,"  but  showing  it  by  a  state- 
ment.of  the  facts  which  makes  such  detention  wrongful. 

Van  Santvoord  thus  states  the  law  under  the  code,  as  settled  in 
New  York.  In  respect  to  the  demand  for  the  goods  and  refusal  of 
the  defendant  to  deliver  the  same,  these  should  be  alleged  when- 
ever proof  of  them  is  necessary  to  sustain  the  action.  Thus  in  an 
action  against  a  bailee  who  has  come  lawfully  into  possession  of 
personal  property,  the  complaint  shall  aver  a  demand  of  the  goods 
and  refusal,  or  allege  that  the  defendant  has  sold  or  destroyed  the 
property,  which  is  equivalent  to  a  wrongful  taking.  And  generally 
whenever  a  demand  of  the  goods  is  necessary  to  show  the  plaintiff's ' 
right  of  action,  it  must  be  alleged ;  and  if  not  alleged,  it  cannot  be 
proved  on  the  trial.  (1  Van  Sant.  PI.  276.)  Proof  of  demand 
and  refusal  was  necessary  before  the  code  as  it  is  since.  (^Bates 
et  al.  V.  Conkling^  10  Wend.  389.)  In  Bristol  v.  The  Bensellaer 
^  S.  R.  Oo,^  9  Barb.  158,  Cady,  J.,  in  pronouncing  the  opinion 
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of  the  Court,  says :  "  By  the  code  the  plaintiflF  must  in  his  com- 
plaint state  facts  constituting  his  cause  of  action.  He  is  not  at 
liberty  to  make  out  his  cause  of  action  by  proving  facts  not  alleged 
in  his  complaint." 

Judge  Clarke  in  FvJler  v.  LewiSj  3  Abbott's  Pr.  R.  883,  avers 
the  entire  grounds  on  this  point  as  follows:  ^^  According  to  the 
code  every  complaint  must  contain  the  facts  constituting  the  cause 
of  action,  meaning  of  course  all  the  issuable  facts.     Therefore  if  a 
demand  and  refusal  are  issuable  facts  material  to  the  maintenance 
of  the  action,  whatever  might  have  been  the  former  rule  on  the 
subject  they  must  now  be  stated  in  the  complaint.     It  appears  to 
me  beyond  question  not  only  to  be  a  well  established  rule,  but  a 
wise  and  just  one,  that  where  personal  property,  the  subject  of  the 
action,  has  come  into  possession  of  the  defendant  by  the  delivery  of 
the  wrong  doer^  it  is  necessary  where  the  defendant  merely  detains 
them  to  prove  that  he  has  refused  to  deliver  them  up  upon  demand 
by  the  plaintiff.     And  it  matters  not  what  was  the  nature  or  char- 
acter of  the  fraud  by  which  the  property  was  originally  obtained 
from  the  plaintiff,  or  in  what  character  or  in  what  manner  it  was 
delivered  to  the  defendant,  if  no  fraud  or  complicity  in  the  trans- 
action can  be  imputed  to  him."    And  generally  as  to  the  facts 
required  to  be  pleaded,  see  Eno  v.    Woodworth^  4  Coms.  249 
Garvey  v.  Fowler ^4i  Sand.  667  ;  Man  v.  Morewoodj  5  Sand.  558 
Smith  V.  Leland,  2  Duer,  497  ;  Fairbanks  v.  Bloomfield,  Id.  349 
Lienan  v.  Lincoln^  Id.  670  ;  Lawrence  v.  Wright^  Id.  673  ;  Allen 
V.  Patterson,  3  Selden,  478;  Safford  v.  Drew,  3  Duer,  632 
Tiffany  &  Smith's  Practice,  343-4 ;  Piercy  v.  Sabin,  10  Cal.  28 
Jerome  v.  Stebbina,  14  Id.  457 ;  Green  v.  Palmer j  15  Id.  415 
Tissot  V.  Darling,  9  Id.  285 ;  Levison  v.  Schwartz,  22  Id.  229. 

As  a  demand  and  refusal  was  necessary  to  be  shown,  both  in  the 
complaint  and  by  the  proofs,  the  defendant  was  not  called  on  to 
set  up  in  his  answer  the  want  of  such  demand.  He  was  not 
required  to  answer  what  was  not  alleged,  and  if  he  answered  a 
legal  conclusion  by  a  denial  in  similar  terms,  it  certainly  did  not 
affect  his  defense  either  as  against  the  complaint  because  of  a  want 
of  the  material  averment,  nor  upon  the  trial  for  the  lack  of  evidence 
on  part  of  plaintiff.    Nor  can  I  see  wherein  the  defendant  was  cut 


Digitized  by 


Google 


566         SUPREME  COURT  OF  NEVADA,  1867. 

State  of  Nevada  ex  rel.  Nourse  v.  Clarke. 

off  from  this  defense  by  reason  of  claiming  ownership  of  the  prop- 
erty. "  The  defendant  may  set  forth  by  answer  as  many  defenses 
*  *  *  as  he  may  have."  (Pr.  Act,  §  49.)  Can  it  be  said,  that 
if  demand  and  refusal  had  been  stated  in  the  complaint,  the  defend- 
ant would  not  have  been  permitted  to  deny  these  averments,  and 
also  plead  property  in  himself?  Undoubtedly  this  would  have  been 
his  privilege.  Wherefore,  then,  shall  he  be  denied  the  same  right, 
when  the  complaint  does  not  state  nor  the  proof  show  a  demand  ? 

The  case  of  Seaver  v.  Dingley^  before  cited,  is  referred  to  by 
Justice  Lewis  on  this  point.  The  point  decided  there  turned  on  a 
question  of  pleading,  imder  the  practice  of  that  State,  and  cannot 
be  considered  as  authority  under  our  code,  where  the  pleadings 
and  practice  are  so  dissimilar. 

Wherefore  I  conclude,  that  upon  the  record  the  judgment  should 
have  been  the  other  way. 


STATE  OF  NEVADA  ex.  rel.  GEORGE  A.  NOURSE,  v. 
ROBERT  M.  CLARKE. 

A  person  holding  the  office  of  United  States  District  Attorney,  on  the  day  of 
election,  is  incapable  of  being  chosen  to  the  office  of  Attorney  General  of  the 
State. 

Section  9  of  Article  IV  of  the  Constitution  of  Nevada,  which  declares  "  that  no 
person  holding  any  lucrative  office  under  the  Government  of  the  United  States, 
or  any  other  power,  shall  be  eligible  to  any  civil  office  of  profit  under  this 
State,"  is  not  confined  to  members  of  the  Legislature,  but  is  applicable  to  aU 
officers  of  State. 

A  person  holding  a  civil  office  under  the  United  States,  can  resign  such  office 
without  the  consent  of  the  appointing  power,  or  the  acceptance  by  it  of  such 
resignation.  It  is  not  in  the  power  of  the  Executive  to  compel  any  civil 
officer  to  remain  in  office. 

This  is  an  original  proceeding  in  the  nature  of  a  quo  warranto 
in  this  Court. 


Oeorge  A,  Nourse  in  pro  per. 
R.  S.  Menekj  for  the  Defendant. 
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Opinion  by  Beatty,  C.  J.,  Brosnan,  J.,  concurring. 

Proceeding  in  the  nature  of  a  qito  warranto. 

The  relator,  George  A.  Nourse,  was  elected  Attorney  General 
of  the  State  of  Nevada,  in  1864,  and  entered  on  the  duties  of  that 
oflSce  the  fifth  of  December  the  same  year. 

At  the  November  election,  1836,  the  defendant  received  the 
largest  number  of  votes  for  the  same  office ;  soon  after  received  his 
certificate  of  election  and  commission,  and  on  the  seventh  of  Jan- 
uary, 1867,  (the  day  fixed  by  law  for  the  commencement  of  a  new 
term  of  that  office)  having  previously  qualified,  he  entered  on  the 
performance  of  the  duties  of  the  office,  since  which  time  he  has 
continued  in  the  office. 

On  the  eigthteenth  day  of  January,  a.d.  1867,  the  present  relator 
filed  his  complaint  or  information,  setting  up  substantially  that 
defendant  was  not  eligible  to  the  office  of  Attorney  General  when 
he  received  the  votes  for  that  office ;  that  by  reason  of  such  ineli- 
pbility  on  the  part  of  defendant  there  was  no  person  elected  to  that 
office,  and  that  relator  was  entitled  to  hold  over  until  the  next 
general  election.  To  sustain  his  case,  he  showed  that  Clarke, 
prior  to  the  November  election,  1866,  had  been  United  States 
District  Attorney  for  the  State  of  Nevada. 

Defendant  showed  that  on  the  twenty-fifth  of  October,  1866,  he 
wrote  a  conditional  resignation  of  his  office  of  District  Attorney. 
This  resignation  was  to  take  effect  on  the  first  of  January,  1867,  or 
on  the  appointment  of  his  successor.  There  is  no  positive  proof 
that  his  resignation  was  ever  forwarded  to  the  President,  but  the 
circumstantial  evidence  tending  to  show  that  the  President  received 
it  prior  to  the  twenty-seventh  day  of  November,  1866,  is  very 
strong.  On  the  fifth  day  of  November,  1866,  one  day  prior  to 
the  election,  the  defendant  wrote  a  peremptory  resignation  to  take 
efiect  immediately.  This  was  mailed  the  day  it  was  written  and 
sent  by  the  next  mail,  which  left  this  place  the  night  of  the  fifth, 
or  very  early  on  the  morning  of  the  sixth. 

In  determining  the  rights  of  the  parties  under  this  proceeding,  we 
are  first  called  on  to  interpret  and  construe  several  clauses  of  the 
Constitution  of  Nevada.  Section  9,  Article  IV,  of  the  Constitu- 
tion is  in  these  words : 
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"  No  person  holding  any  lucrative  oflSce  under  the  Government 
of  the  United  States,  or  any  other  Power,  shall  be  eli^ble  to  any 
civil  office  of  profit  under  this  State ;  provided,  that  postmasters, 
whose  compensation  does  not  exceed  five  hundred  dollars  per 
annum,  or  commissioners  of  deeds,  shall  not  be  deemed  as  holding 
a  lucrative  office." 

The  language  of  this  section  is  certainly  comprehensive  enough 
to  include  within  its  scope  the  office  of  Attorney  General ;  but  the 
defendant  contends  that  other  sections,  by  their  context,  show  that 
this  provision  is  not  applicable  to  that  office.  He  contends  that 
this  section  being  contained  in  that  article  which  relates  to  the  leg- 
islative department,  refers  only  to  such  offices  as  are  in  some  way 
connected  with  the  legislative  branch  of  the  government. 

This  view  it  is  claimed  is  strengthened  by  the  fact  that  the 
twelfth  section  of  Article  V  provides  that  "  no  person  shall,  while 
holding  an  office  under  the  United  States  Government,  hold  the 
office  of  Governor,  except  as  herein  expressly  provided."  If  the 
Section  9  in  Article  IV  applies  to  all  officers,  why  repeat  this 
prohibition  in  Section  12  of  Article  V? 

Again,  Section  19  of  Article  V  reads  as  follows :  "  A  Secre- 
tary of  State,  a  Treasurer,  a  Controller,  a  Surveyor  General  and 
an  Attorney  General  shall  be  elected  at  the  same  time  and  places, 
and  in  the  same  manner  as  the  Governor.  The  term  of  office 
of  each  shall  be  the  same  as  is  prescribed  for  the  Governor.  Any 
elector  shall  be  eligible  to  either  of  said  offices."  Here  the  quali- 
fications necessary  to  make  a  party  eligible  to  the  office  of  Attor- 
ney General  are  stated,  and  it  is  contended  that  this  section  negar- 
tives  the  idea  of  there  being  any  other  qualification  required. 

The  mere  fact  that  Section  12  of  Article  V  repeats  a  prohibi- 
tion against  the  Governor  of  the  State  holding  that  office  whilst  he 
holds  one  under  the  General  Government,  we  think  is  not  entitled 
to  much  weight.  The  different  articles  of  the  Constitution  are 
generally  under  the  superintendence  of  distinct  committees. 

The  attention  of  each  committtee  is  called  particularly  to  the 
article  immediately  under  its  supervision. 

The  draft  of  the  whole  instrument  from  necessity  is  not  in  the 
hands  of  one  person  or  of  one  committee.    Hence,  there  is  a  lia- 
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bilitj  to  unnecessaj  repetitions.  We  think  it  clear  that  the  ninth 
Section  of  Article  IV  was  not  intended  to  be  confined  in  its  eflFect 
to  officers  connected  with  the  legislative  department  of  the  Govern- 
ment. 

The  last  sentence  in  Section  19  of  Article  V,  in  speaking  of 
certain  officers,  including  the  Attorney  General,  says :  "  Any  elec- 
tor shall  be  eli^ble  to  either  of  said  offices."  This  sentence 
seems  as  plainly  to  dispense  with  any  qualification  for  this  office 
other  than  those  pertaining  to  any  elector,  as  Section  9  of  Article 
lY  imposes  the  disqualification  arising  from  holding  a  Federal 
office.  In  language,  there  is  a  complete  contradiction  between  the 
two  sections.  Usually,  where  there  is  one  section  in  a  statute  or 
Constitution,  general  in  its  terms,  and  another  section  special  and 
limited,  but  in  direct  conflict  with  the  general  provisions,  the  latter 
should  be  construed  as  an  exception  to  the  general  law.  And  if 
we  were  to  look  only  to  Sections  9  of  Article  IV  and  19  of  Article 
V,  we  would  be  bound  to  come  to  the  conclusion  that  the  first 
mentioned  section  established  a  general  rule  applicable  to  all  offices, 
and  the  latter  an  exception  to  that  rule  in  favor  of  the  five  offices 
therein  mentioned.  But  examining  Section  19  in  connection  with 
other  portions  of  Article  V,  we  are  led  to  the  conclusion  that  this 
section  was  not  intended  to  make  an  exception  to  the  general  rule 
laid  down  in  Section  9  of  the  preceding  article. 

Section  8  of  Article  V  provides  that  a  party,  to  be  eligible  to 
the  office  of  Governor,  shall  possess  certain  qualifications  as  to  age 
and  length  of  residence,  beyond  those  required  for  a  mere  elector. 

Section  17  of  same  article  requires  the  same  qualifications  to 
make  a  party  eligible  to  the  office  of  Lieutenant  Governor  bb  are 
required  for  Governor.  Section  19,  in  regard  to  Attorney  General 
and  other  officers,  concludes  by  declaring  that  ^^  any  elector  shall 
be  eli^ble  to  those  offices."  This  taken  in  connection  with  the 
preceding  sections,  we  think  shows  that  the  connection  intended  by 
the  latter  sentence  to  express  the  qualification  as  to  age  and  resid 
ence  which  would  be  required  in  such  officers,  and  not  to  exempt 
them  firom  the  operation  of  Section  9  of  Article  IV.  Whilst  we 
are  satisfied  that  in  coming  to  this  conclusion  we  have  arrived  at 
the  true  intent  of  the  Convention,  we  have  doubted  whether  we 
87 
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have  not  violated  some  important  rules  of  construction.  Rules  on 
this  subject  are  necessarily  conflicting.  We  can  only  endeavor, 
guided  by  the  circumstances  surrounding  each  case  and  those  rules 
which  have  been  established  by  the  wisdom  and  experience  of 
Judges  for  past  ages,  to  arrive  at  the  intention  of  the  law-making 
power,  when  the  language  used  can  by  any  fair  construction  be 
made  to  express  such  intention. 

Admitting,  then,  that  Section  9  of  Article  IV  applies  to  the 
office  of  Attorney  General,  we  are  next  called  on  to  interpret  the 
word  "  eligible"  as  used  in  this  section. 

The  relator  contends  that  the  plain  and  unmistakable  meaning  of 
the  word  is  "  capable  of  being  elected  or  chosen." 

The  defendant  on  the  other  hand  contends  that,  as  used  in  this 
section,  it  means  not  "  capable  of  being  chosen,"  but  "  capable  of 
holding."  "  If,"  says  defendant, "  this  is  a  mere  prohibition  agsunst 
being  elected  to  a  State  office  whilst  holdmg  a  Federal  office,  then 
a  party  might  be  elected  to  a  State  office  first,  receive  a  Federal 
appointment  to  a  lucrative  office  afterwards,  and  hold  both  offices  at 
the  same  time."  This  would  be  in  violation  of  the  spirit  of  the 
instrument.  We  agree  with  the  defendant  that  the  framers  of  the 
Constitution  intended  to  prohibit  one  who  was  holding  a  lucrative 
Federal  office  from  holding  a  State  office  at  the  same  time.  But 
instead  of  restricting  the  meaning  of  the  word  "  eligible,"  as 
defendant  contends,  we  think,  to  carry  out  the  intention  of  the  Con- 
stitutional Convention,  we  ought  rather  to  give  it  a  more  extended 
signification  than  is  generally  g^ven,  and  hold  that  it  means  both 
^'  incapable  of  being  legally  chosen"  and  '^  incapable  of  legally 
holding." 

The  etymology  of  the  word  and  the  meaning  generally  given  to 
it  by  the  best  English  authors  would  hardly  justify  this  interpreta- 
tion. But  the  word,  as  used  in  various  State  Constitutions,  seems 
to  justify  this  broader  and  more  comprehensive  interpretation.  In 
nearly  if  not  quite  all  the  State  Constitutions,  the  principle  seems 
to  have  been  adopted  of  prohibitmg  those  who  were  holding  lucrative 
Federal  offices  from  holding  at  the  same  time  ihe  more  important 
State  offices. 

Sometimes  the  most  appropriate  language  has  not  been  used  to 
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express  this  prohibition.  The  word  "  eligible"  in  many  of  the  Con- 
stitutions as  in  ours,  seems  to  have  been  used  in  a  very  comprehen- 
sive sense.  If  then,  as  we  have  concluded,  one  holding  the  oflSce 
of  United  States  District  Attorney  on  the  day  of  election  is  incapa- 
ble of  being  lawfully  chosen  to  the  office  of  Attorney  General  of 
the  State  of  Nevada,  the  next  point  of  inquiry  is :  Was  the  defend- 
ant United  States  District  Attorney  on  the  sixth  day  of  November, 
1866? 

This  we  think  depends  on  this  question  :  Can  a  person  holding  a 
civil  office  under  the  United  States  Government  resign  the  same  at 
will  without  any  regard  to  the  will  or  convenience  of  the  appointing 
power?  Upon  this  subject  there  appears  to  be  no  statutory  or 
written  law.  We  find  no  English  authorities,  and  but  few  decisions 
in  the  United  States. 

We  have  one  citation  (from  4  Dev.  Reports)  to  the  effect  that, 
as  offices  are  held  at  the  will  of  both  parties,  an  officer  must  retain 
his  position  until  his  resignation  is  accepted.  As  we  have  not  the 
report  itself,  but  a  mere  citation  in  Bouvier's  Law  Dictionary,  we 
are  not  able  to  determine  what  weight  should  be  given  to  the  decis- 
ion. It  may  be  founded  upon  some  State  law,  which  would  render 
it  inapplicable  in  this  case. 

In  the  case  of  the  United  States  v.  John  C.  Wright^  upon  a  bond 
given  as  surety  for  the  faithful  performance  of  duty  by  one  Fogg,  a 
revenue  officer,  one  of  the  defenses  interposed  by  Wright  was  sub- 
stantially to  the  effect  that  Fogg,  for  whom  he  was  surety,  resigned 
his  office  on  the  second  of  August,  1817,  and  that  he  had  committed 
no  default  prior  to  that  time.  In  the  United  States  District  Court, 
where  the  case  was  first  tried,  it  was  found  that  Fogg,  on  the 
twenty-fifth  of  July,  1817,  had  written  a  letter  of  resignation.  The 
resignation,  however,  was  by  the  terms  of  the  letter  to  take  effect 
when  a  successor  should  be  appointed.  That  letter  was  received  on 
the  second  of  August  by  the  Commissioner  of  Revenue.  The  Com- 
missioner requested  Fogg  to  hold  on  for  a  time,  and  he  continued 
to  exercise  his  office  for  several  months  thereafter. 

The  District  Judge  before  whom  the  case  was  tried  instructed 
the  jury  that  Fogg  had  resigned  his  office  on  the  second  of  August, 
and  his  sureties  were  not  bound  for  his  acts  after  that  time.     The 
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United  States  took  the  case  by  writ  of  en'or  before  the  Circuit 
Court,  and  the  only  point  discussed  seems  to  have  been  whether  the 
charge  of  the  District  Judge  was  erroneous  ;  the  defendant  contend- 
ing :  Fii-st,  that  the  charge  was  correct ;  second,  that  if  not  techni- 
cally correct,  it  did  the  plaintiff  no  harm.  The  first  point,  then, 
for  the  Court  te  determine  was,  whether  the  charge  was  correct. 
This  necessarily  involved  the  question,  when  did  the  resignation  of 
Fogg  take  place ;  or  rather  the  question,  did  that  resignation  take 
place  on  or  before  the  second  of  August  ?  If  so,  the  plaintiff  had 
no  cause  of  complaint. 

The  Court,  in  considering  this  question,  came  te  the  conclusion 
that  the  resignation  did  not  take  effect  on  the  second  of  August,  for 
the  reason  that  it  was  not  a  peremptery  resignation,  but  a  condi- 
tional one  in  its  terms.  But  whilst  they  arrived  at  this  conclusion, 
they  teok  occasion  to  express  themselves  in  regard  to  the  right  of 
resignation,  in  the  following  terms :  "  There  can  be  no  doubt  that  a 
civil  officer  has  the  right  te  resign  his  office  at  pleasure,  and  it  is 
not  in  the  power  of  the  Executive  te  compel  him  te  remain  in  office. 
It  is  only  necessary  that  the  resignation  should  be  received  te  take 
effect ;  and  this  does  not  depend  upon  the  acceptance  or  rejection 
of  the  resignation  by  the  President.  And  if  Fogg  had  resigned 
absolutely  and  unconditionally,  I  should  have  no  doubt  that  the 
defendant  could  not  be  held  bound  subsequently  as  his  surety." 

But  relator  contends  this  is  a  mere  dictum,  and  therefore  entitled 
te  but  little  weight.  Dictum  is  defined  to  be  an  opinion  expressed 
by  a  Judge  on  a  point  not  necessarily/  arising  in  a  case.  Perhaps 
this  may  be  called  a  mere  dictum;  for  after  determining  that  the 
resignation  was  not  absolute,  and  for  that  reason  did  not  take  effect 
on  the  second  of  August,  it  was  not  essential  te  say  that  it  would 
have  taken  effect  on  that  day  if  it  had  been  absolute.  But  whilst 
we  may  say  that  this  was  technically  a  mere  dictum^  it  certainly  is 
not  liable  on  the  main  point  (te  wit,  the  absolute  right  of  resigna- 
tion) to  the  objections  usually  urged  against  the  binding  force  of 
dicta. 

The  reason  assigned  for  their  not  being  entitled  te  weight  is  that 
usually  they  are  upon  some  point  not  discussed  at  bar — something 
te  which  the  attention  of  the  Court  has  not  been  particularly  called 
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— ^and  something  on  which  the  Judge  uttering  them  may  not  have 
reflected  a  moment  before  expressing  his  opinion. 

Here  one  of  the  principal  points  of  discussion  must  have  been : 
Has  a  civil  officer  the  absolute  right  of  reagnation,  without  regard 
to  the  acceptance  or  nonacceptance  thereof?  The  Court,  after 
listening  to  that  discussion,  says  in  eflect :  ''  We  have  no  doubt  at  all 
that  he  has  such  right,  but  we  think  this  officer  did  not  exercise 
that  right ;  his  resignation  was  not  absolute  but  conditional."  A 
decision  given  under  these  circumstances,  after  full  discussion,  we 
think  entitled  to  far  more  weight  than  an  ordixiary  dictum  upon  a 
point  not  discussed,  and  not  connected—- except  in  some  remote  and 
incidental  manner — with  the  case  decided. 

The  Supreme  Court  of  California,  in  Hie  case  of  People  v.  Porter, 
6  Cal.  28,  adopt  that  part  of  the  decision  in  1st  McLean's  Reports, 
which  holds  '^  that  there  can  be  no  doubt  that  a  civil  officer  has  the 
right  to  resign  his  office  at  pleasure,  and  it  is  not  in  the  power  of 
the  Executive  to  compel  him  to  remain  in  office." 

The  relator  objects  to  this  authority  on  the  ground  that  resigna- 
tions of  County  Judges  in  California  were  at  that  time  regulated 
by  statute.  That  whilst  there  is  no  doubt  of  the  correctness  of  the 
rule  adopted  in  Porter's  case  on  the  subject  of  resignations,  yet  the 
reason  of  that  ruling  is  to  be  found  in  the  statute,  and  not  in  com- 
mon law  principles.  There  is  certainly  some  force  in  the  argument 
of  relator  that  the.  California  statute  afibrds  strong  ground  for  such 
a  rule,  independent  of  common  law  principles.  But  the  report  of 
the  case  of  the  People  v.  Porter  does  not  show  that  the  counsel  for 
plaintiff  took  any  such  grounds  ;  they  seemed  to  rely  on  common 
law  principles  alone  to  maintain  this  point.  The  Court  sustained 
them  without  any  reference  to  the  statute  whatsoever.  So  far  as 
the  authority  is  concerned,  the  weight  thereof  seems  to  be  in  favor 
of  the  proposition  that  a  civil  officer  has  the  absolute  right  of  resig- 
nation at  pleasure.  As  a  matter  of  reason  and  policy  we  think 
that  the  better  rule.  Where  there  is  no  law  compelling  the  accept- 
ance of  office,  we  see  no  reason  for  compelling  the  retention  thereof 
after  acceptance. 

Whilst  there  are  generally  many  applicants  for  all  offices  that  are 
lucrative,  there  are  other  offices  to  which  are  attached  neither  salary 
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nor  perquisites,  or  if  any,  so  small  an  amount  as  not  to  be  sought 
after  by  any  person.  If  a  party  accepting  such  office  did  not  have 
the  unconditional  privilege  of  resigning  at  will,  the  best  citizens 
would  be  deterred  from  accepting. 

Guided  then  by  the  best  lights  before  us,  we  must  conclude  that 
a  civil  officer  has  the  absolute  right  of  resignation  at  will.  If  this 
be  the  case,  when  did  the  defendant  resign  ?  Not  on  the  twenty- 
fifth  of  October,  because  that  was  a  conditional  resignation.  But 
he  did  resign  on  the  fifth  of  November.  That  day  he  placed  his 
resignation  in  the  post  office ;  by  the  following  morning  it  was  mailed 
and  beyond  his  reach.  At  the  same  time  he  gave  notice  to  the 
District  Judge  of  his  resignation,  and  his  intention  no  longer  to 
exercise  the  functions  of  the  office,  and  from  that  day  ceased  to  act 
as  such. 

Now,  if  defendant  had  an  absolute  right  to  resign  at  any  time,  it 
seems  to  us  he  exercised  that  right  on  the  fifth  of  November.  He 
wrote  his  resignation  to  take  efiect  immediately/^  and  he  did  an  act 
which  we  consider  equivalent  to  a  delivery  of  that  resignation  to  the 
proper  officer.  He  mailed  it  and  placed  it  beyond  his  power  to 
recall.  From  the  time  the  letter  started  in  the  mail  the  writer  had 
no  control  over  it.  When  it  arrived  at  Washington,  it  belonged  to 
the  President  and  not  to  the  writer.  He  could  not  reclaim  the 
letter.  He  might,  it  is  true,  have  telegraphed  his  withdrawal  of 
the  resignation.  But  this,  in  our  opinion,  would  have  efiected 
nothing.  According  to  our  view,  the  moment  the  letter  went  beyond 
his  reach  a  vacancy  occurred  in  the  office,  and  no  telegram  he  could 
send  would  fill  that  vacancy.  That  could  only  be  done  by  a  new 
appointment.  When  a  resignation  is  sent  to  take  effect  at  a  certain 
day  the  case  is  different.  Then  there  is  no  vacancy  in  the  office 
until  that  day  arrives,  and  if  in  the  meantime  the  resignation  is 
withdrawn,  the  party  stands  as  if  he  had  never  written  or  sent  his 
resignation. 

In  arriving  at  the  conclusion  that  defendant's  resignation  took 
effect  on  the  fifth  of  November,  we  have  not  overlooked  the  fact 
that  we  run  counter  to  a  part  of  the  opinion  in  the  case  reported  in 
1  McLean. 

But  that  portion  of  the  opinion  is  a  pure  dictum  upon  a  point 


Digitized  by 


Google 


SUPREME  COURT  OF  NEVADA,  1867.  675 

State  of  Nevada  ex  rel.  Nourse  v,  Clarke. 

which  could  not  well  have  been  the  subject  of  discussion  or  mature 
consideration.  The  defendant  set  up  the  defense  that  Fogg  had 
resigned-  on  the  second  of  August,  and  defendant  was  not  thereafter 
bound.  This  defense  was  equally  available  if  the  resignation  took 
eflFect  on  the  twenty-fifth  of  July.  For  if  Fogg  was  not  an  officer 
after  the  twenty-fifth  of  July,  he  certainly  was  not  afl^er  August  2d. 
The  defendant  then  took  the  strongest  position  for  him,  that  the 
sending  and  receipt  at  the  proper  office  of  the  resignation  made  a 
vacancy  in  the  office. 

The  Court  holding  under  these  circumstances  that  the  sending 
and  receipt  of  the  resignation  did  effect  a  vacancy  in  the  office, 
scarcely  amounts  to  a  dictum  to  the  effect  that  the  sending  of  it 
alone  would  not  have  produced  the  same  result. 

We  do  not  know  in  this  case  (perhaps  the  Circuit  Court  did  not 
know)  how  the  resignation  was  sent.  If  sent  by  the  private  agent 
of  the  officer  resigning,  undoubtedly  it  should  not  have  been  treated 
as  delivered  by  the-officer  until  it  reached  its  destination.  In  con- 
templation of  law  in  such  case,  the  resignation  was  in  his  own  hands 
and  under  his  own  control.  Not  so  where  it  is  placed  in  the  public 
mails.  So  too  where  there  is  a  resignation  in  the  ordinary  form, 
not  designating  when  it  is  to  take  effect,  it  might  well  be  held  that 
such  resignations  are  not  intended  to  take  effect  until  received  by 
the  appointing  power.  But  where  there  is  no  ambiguity,  but  an 
absolute  resignation  to  take  effect  immediately^  to  hold  that  the 
officer  remains  in  office  after  placing  such  a  paper  in  the  post  office 
is  simply  to  hold  that  he  has  not  an  unqualified  power  of  resigna- 
tion. If  he  must  remain  in  office  until  his  resignation  is  received, 
the  officer  to  receive  it  might  in  many  ways  retard  or  prevent  the 
reception  of  the  resignation,  and  thus  compel  a  party  to  remain  in 
office  against  his  will. 

Having  disposed  of  the  case  on  this  point,  we  do  not  think  it 
necessary  to  determine  what  the  relator's  rights  would  have  been  in 
case  we  had  determined  the  defendant  was  not  eligible.  The  pro- 
ceeding is  dismissed  at  the  cost  of  the  relator,  and  the  clerk  will  so 
enter  the  judgment. 
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ABATEMENT. 
When  a  second  action  for  damages  is  brought,  including  the  damages  in  a  former 
action,  and  also  damages  accrued  after  the  bringing  of  the  former  action,  the 
first  suit  cannot  be  pleaded  in  abatement  of  the  last.    A  plea  of  abatement 
must  go  to  the  entire  cause  of  action.     WhUman  Co,  v.  Baker  et  al.^  887. 

ACCOUNTING. 
When  county  warrants  are  pledged  to  a  merchant  as  security  for  a  running 
account,  and  there  b  an  agreement  that  the  merchant  may  at  any  time  sell  the 
warrants  at  fifty  cents  on  the  dollar  or  take  them  himself  at  that  price,  he  will 
not  be  allowed  to  hold  them  at  that  price  unless  he  shows  clearly,  either  that 
he  notified  the  pawner  of  his  intention  to  take  them  at  the  rate  of  fifty  cents, 
or  actually  gave  him  credit  at  that  price  on  his  books.    Beaity  r.  Sylvetier^  228. 
If  there  was  any  fraudulent  or  unfair  conduct,  on  the  part  of  the  pawnee,  he 
will  not  be  allowed  to  hold  the  warrants  at  fifty  cents  on  the  dollar.    Id, 
See  Bill  for  Redkuption. 
Partition. 

ACQUITTAL. 
A  verdict  of  acquittal  on  a  good  indictment  puts  an  end  to  all  fUrthcr  prose- 
cution for  the  offense  charged  in  that  indictment,  notwithstanding  any  errors 
that  may  have  been  committed  during  the  progress  of  the  trial.    Slate  v.  Hall^ 
172. 

A  defendant  tried  on  a  criminal  charge  and  found  not  guilty  by  a  jury  cannot 
again  be  put  on  trial  for  the  same  offense.     State  v.  Herriek,  259. 

AFFIDAVIT. 
See  Partition. 

ALIMONY. 
When  an  allowance  is  made  to  a  wife  for  expenses  of  procuring  attendance  of 
witnesses  in  one  district,  and  the  case  is  afterwards  removed  to  another  district 
where  all  the  witnesses  reside,  it  would  be  proper  for  the  Judge  of  the  latter 
district  to  review  the  allowance  made,  and  modify  it  according  to  his  views  of 
the  necessary  costs  in  his  district.    S?ieckle8  v.  Shecklea,  404. 
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AMENDMENTS  OF  RECORDS. 
In  the  matter  of  amendment  of  Court  records,  the  question  should  be  treated  as 
one  of  legal  discretion,  rather  than  of  jurisdiction  solely,  that  whilst  the  power 
is  not  unlimited,  neither  is  it  absolutely  restricted  to  the  particular  term,  but 
may  be  exercised  within  the  bounds  of  a  legal  discretion,  whereof  the  subject 
matter  of  the  amendment  and  the  circumstances  under  which  it  is  allowed 
constitute  the  only  test. — ^Per  Johnson,  J.    Lobdell  v.  HaU  et  al.,  508. 

ANSWER. 
See  Verification,  1,  2,  3. 
Default. 

APPEAL. 

Effect  of,  see  Judgment,  6. 
See  Statement,  2,  4. 
Default,  6. 

APPEARANCE, 
The  statute,  having  prescribed  what  shall  be  an  appearance  for  certain  pur- 
poses, does  not  preclude  an  appearance  in  a  dififerent  manner  for  other  purposes. 
State  ex  rel.  v.  McCuUough,  202. 

Although  an  alternative  writ  of  mandamus  may  not  properly  be  returnable  in 
less  than  ten  days  after  its  issuance,  yet  if  the  respondent  appears  upon  such 
writ  and  asks  for  time  to  make  his  answer,  and  that  time  is  granted,  he  cannot 
afterwards  be  heard  to  complain  that  the  writ  was  irregular  as  to  the  time 
when  a  return  was  required.    Id. 

A  general  appearance  not  only  waives  defect  in  a  writ,  or  summons,  but  gives 
jurisdiction  over  the  person  in  cases  where  the  writ  was  void,    /d 

APPROPRIATION. 
The  first  appropriator  of  public  land  has  always  been  held  in  the  Courts  of 
this  State  as  the  owner  of  the  same.     The  party  who  appropriates  public  land 
for  a  road  is  just  as  much  entitled  to  it  as  one  who  appropriates  a  piece  of  land 
for  a  mill-site  or  cornfield.    Chollar  Co.  v.  Kennedy  el  al,  361. 

ASSESSMENT. 
Where  an  assessment  is  made  of  the  value  of  a  town  lot,  it  implies  the  total 
value,  and  not  the  mere  value  of  a  possessory  claim.     Wrighi  v.  Cr€uUebauffh, 
341. 

Where  other  language  is  used  in  the  tabular  forms  furnished  to  the  assessors, 
indicating  that  only  the  possessory  right  is  valued,  the  language  first  used  may 
be  qualified  by  this  latter  phrase ;  but  in  the  absence  of  qualifying  language, 
the  value  with  a  fee  simple  title  will  be  understood.  Id. 
Where  the  fee  in  United  States  land  is  assessed  for  taxes,  the  assessment  is 
utterly  void.    Id, 
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4.  Two  contiguous  lots  owned  by  the  same  individual  may  be  jointly  assessed,  and 
only  one  valuation  fixed  for  the  two  lots.    Jd, 

5.  There  was  no  necessity  for  describing  these  lots  by  metes  and  bounds,  nor  of 
giving  the  number  of  acres,  for  several  reasons.  First :  Carson  is  called  a  city, 
in  the  Constitution,  the  statute  laws  of  the  State  and  by  common  consent.  It 
may  therefore  be  held  a  city  under  the  provisions  of  the  revenue  in  regard  to 
city  lots.  Second :  to  describe  a  lot  by  its  number  of  lot  and  block  in  a  regu- 
larly laid  out  town,  (whether  a  city  or  not)  is  describing  it  by  its  common 
designation  or  name.    Id.  842. 

6.  Per  Johnson,  J. — ^The  Assessor  used  apt  and  appropriate  language  to  describe 
the  property  assessed.  The  description  does  not  necessarily  imply  that  the 
fee  simple  title  was  assessed.  The  Assessor  is  not  bound  to  ascertain  the  title 
by  which  a  party  holds  lands.  There  was  no  defect  in  the  assessment  so  far 
as  the  title  to  the  land  is  concerned.    Id. 

7.  The  law  requires  each  city  lot  to  be  assessed  separately,  and  a  joint  assessment 
of  one  lot  and  a  fraction  is  void.  This  interpretation  of  the  law  is  strength- 
ened by  the  fact  that  it  was  so  interpreted  by  the  highest  Court  of  California 
before  we  copied  it  from  their  statutes  into  our  laws.  A  tax  sale  in  pursuance 
of  such  assessment  is  void.    Id. 

8.  Upon  Rehearing. — Taxing  or  assessing  a  piece  of  property  in  general  terms  is 
taxing  or  assessing  it«  whole  value,  and  not  the  value  of  a  particular  interest 
or  estate  carved  out  of  the  whole.    Id. 

9.  When  the  title  of  real  estate  has  passed  from  the  Government,  the  Assessor  only 
has  to  ascertain  the  total  value,  and  the  whole  land  is  bound  for  the  tax.  If 
the  estate  is  divided  among  several,  the  Interest  of  each  may  be  assessed  sep- 
arately, or  the  entire  interest  may  be  assessed  in  gross.  But  if  the  title  is  in 
the  Government,  the  only  thing  liable  to  assessment  is  the  possessory  right — 
in  other  words,  the  value  of  the  land  less  the  price  to  be  paid  the  Government. 
Id. 

10.  An  assessment  of  the  gross  value  of  Government  land  makes  it  absolutely  void. 
The  second  column  in  the  Assessor's  table  should  distinctly  state  when  only 
the  possessory  claim  is  assessed.  But  where  that  fails  to  make  the  proper 
statement,  possibly  the  proper  entry  in  the  seventh  colimin  might  correct  the 
omission  in  the  second.    Id. 

ASSESSOR. 
See  Revenue  Law,  1. 

ASSIGNMENT  OF  ERRORS. 
See  Statement,  1. 

ATTACHMENT. 
1.  Where  an  affidavit  was  made  on  the  fifth  of  October,  stating  the  necessary  facts 
to  justify  the  issuance  of  an  attachment,  but  was  not  filed  until  the  sixteenth, 
on  which  day  the  attachment  was  issued :  hdd^  this  was  sufficient  to  justify  the 
issuance  of  the  writ.  It  having  been  shown  that  the  debt  was  past  due  and 
unpaid  on  the  fifth,  the  presumption  of  law  is,  it  still  remained  so  on  the  six- 
teenth, there  being  no  showing  to  the  contrary.  O^Niel  v.  New  York  and  Silver 
Peak  Mining  Co.,  141. 
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2.  In  cases  of  doubtful  construction  of  statutes,  the  Courts  will  look  to  the  eifect 
to  be  produced  by  one  or  the  other  construction,  and  ^ve  a  statute  such  effect 
as  will  be  most  beneficial.     Id. 

8.  Per  Lewis,  J.,  ditaenting. — ^The  provisional  remedies  under  our  code  are  In 
derogation  of  the  common  law,  and  the  statute  must  be  strictly  followed.  An 
affidavit  that  a  debt  is  due  eleven  days  before  suit  brought,  is  not  conclusive 
that  it  is  unpaid  at  the  date  of  bringing  the  suit,  and  no  presumption  of  law 
can  be  taken  in  lieu  of  the  positive  proof  required  to  be  offered  by  plaintiff's 
affidavit.    Id, 

ATTORNEY. 
1.    An  attorney  who  is  authorized  by  a  city  council  to  bring  a  suit  for  the  benefit 
of  the  city,  has  authority  to  direct  a  Sheriff  to  serve  the  summons  ^in  such  case, 
and  may  bind  the  city  to  pay  for  such  service.    Feitsier  v.  Mai/or  et  al.^  68. 

AUDITOR. 
See  Revenue  Law,  1. 

AUTHENTICATION. 
See  Deposition,  1,  2,  8, 4. 

BILL  FOR  REDEMPTION. 

1.  Where  goods  are  pawned  as  security  for  a  running  account,  it  is  not  essential 
that  the  pawner  should  tender  the  amount  of  account  before  filing  a  bill  to 
redeem.     Beatty  v.  Sylvester^  228. 

2.  If  he  proffers  to  account  with  the  pawnee,  and  pay  whatever  is  found  due  on 
such  accounting,  and  that  proffer  is  refused,  he  may  bring  his  complaint  for 
accounting  and  redemption  at  the  same  time ;  and  if  the  pawnee  has  sold  the 
goods,  he  may  have  a  decree  for  the  balance  due  him  from  the  proceeds  of 
sale.    Id 

BOND. 

1.  Where  a  bond  is  drawn  up  in  California,  and  there  signed  and  sealed  by  one 
obligor,  and  then  sent  to  this  State  to  be  signed  and  sealed  by  the  remaining 
obligor,  the  finishing  act  in  the  execution  of  the  bond  having  been  done  in  this 
State,  it  must  be  held  in  regard  to  the  Statute  of  Limitations  as  a  bond  exe- 
cuted in  this  State,  and  not  in  another  State.     Alcalda  v.  Jfaralesj  132. 

2.  The  terms  and  fprm  of  a  bond  having  been  previously  assented  to,  and  the  con- 
sideration paid  by  the  obligee,  it  must  be  considered  as  having  been  delivered 
as  soon  as  placed  in  any  public  conveyance,  or  in  the  hands  of  any  person  to 
be  delivered  to  the  obligee.    Id. 

See  Constable's  Bond,  1. 

CHALLENGE  TO  JURORS. 
See  Jurors. 

CHANCERY  PRACTICE. 

1.    In  an  equity  case,  this  Court  may  order  the  proper  decree  to  be  entered  in  the 

Court  below  without  the  formality  of  a  new  trial.     Ftuner  v.  SneatK,  120. 
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2.  Upon  Rehearing. — ^The  unsupported  testimony  of  one  of  the  contracting  par- 
ties to  a  sealed  instrument  can  in  no  case  be  sufficient  to  establish  fraud  in 
proving  the  execution  of  the  instrument.     Id. 

8.  The  rule  that  an  Appellate  Court  will  not  disturb  the  judgment  of  a  nisipnus 
Court  founded  on  the  verdict  of  a  jury  where  there  is  conflicting  testimony,  has 
no  application  to  Chancery  cases  tried  without  a  jury.  More  especially  is 
this  the  case  when  all  the  important  testimony  is  contained  in  depositions. 
This  Court  is  as  competent  to  determme  the  weight  and  effect  to  be  given  to 
written  testimony  as  the  Court  below.    Id. 

4.  When  A  engages  B  to  furnish  money  and  buy  up  a  mortgage  against  A,  with 
an  agreement  that  A  will  execute  a  new  mortgage  to  secure  the  money  ad- 
vanced, and  after  the  purchase  of  the  old  mortgage  by  B,  A  refuses  to  execute 
a  new  one  to  secure  the  money  advanced,  B  may  foreclose  and  enforce  the 
old  mortgage.     Lockwood  v.  Marshy  138. 

5.  A  bill  to  quiet  title  will  not  be  sustained  in  favor  of  a  party  not  in  possession. 
So  too  a  complaint  for  the  recovery  of  possession  of  property  will  not  be  sus- 
tained where  it  shows  on  its  face  the  pendency  of  another  proceeding  for  the 
same  purpose.    Lake  Mgler  Hood  Co.  v.  Bedfordy  899. 

See  Injunction,  1. 

COMPENSATION. 
See  Partition. 

COMPLICITY. 
See  Joint  Indictment,  1. 

COMPROMISE. 

1.  If  the  compromise  had  been  fraudulently  entered  into  by  both  parties,  with  a 
view  of  cheating  the  covenantee,  then  a  Court  of  Equity  might  have  given 
relief.     JStoneci/er  v.  Yellow  Jacket  Co.,  88. 

2.  A  party  in  possession  always  has  a  right  to  buy  his  peace  from  one  asserting 
an  adverse  claim,  and  such  compromises  will  always  be  upheld  where  there  is 
no  fraud  committed.    Id.  89. 

See  Covenant  for  Title,  2,  8,  4. 

CONSTABLE'S  BOND. 
1.  Are  the  sureties  on  a  Constable's  bond  liable  for  a  trespass  committed  by  him 
under  color  of  process  ?     And  if  so,  is  the  liability  primary,  or  are  they  only 
answerable  after  the  liability  of  the  Constable  has  been  fixed  by  judgment  ? 
Beedr.Ath,  116. 

CONSTITUTIONAL  LAW. 
1.  Without  the  express  approval  of  the  Governor,  an  Act  of  the  Legislature  can 
only  become  a  law  in  two  cases.  First :  when  it  is  passed  over  his  objections 
by  a  two-thirds  vote  of  each  House.  Second :  when  he  fails  to  return  a  bill 
with  his  objections  within  the  time  prescribed  by  the  Constitution.  Birdmll  v. 
Carrick^  154. 
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2.  When  the  Governor  in  due  time  sends  back  a  bill  which  has  been  submitted  to 
him,  stating  that  he  cannot  act  on  it  because  of  some  supposed  informality  in 
its  passage,  this  is  in  effect  an  objection  to  the  bill,  and  it  can  only  become  a 
law  by  further  action  of  the  Legislative  branch,  although  the  Governor  may 
have  been  mistaken  as  to  the  supposed  defect  in  the  bill.    Id, 

8.  If  a  law  be  passed  by  the  Legislature,  constitutional  in  part  but  unconstitu- 
tional as  to  some  of  its  provisions,  that  which  is  constitutional  will  be  sustuned, 
unless  the  whole  scope  and  object  of  the  law  is  defeated  by  rejecting  the 
objectionable  features.     State  v.  Easterbrook^  178. 

4.  In  this  case,  rejecting  that  part  of  the  Act  which  is  unconstitutional,  there  still 
remains  a  complete  Revenue  Law.     Id, 

5.  The  Legislature  of  this  State,  when  convened  in  special  session,  can  only  1e^- 
late  on  those  subjects  for  which  they  were  specially  convened,  and  such  others 
as  may  be  called  to  their  attention  during  the  session,  by  the  Governor.  Jones 
V.  Thecdl,  238. 

6.  The  Secretary  of  State  may  transmit  to  the  Legislature  in  extra  session  the 
bills  vetoed  by  the  Governor,  after  the  expiration  of  the  regular  session,  but 
unless  the  Governor  call  attention  to  these  vetoed  bills  and  require  action 
thereon,  the  Legislature  is  powerless  to  act  until  the  next  regular  session.     Id, 

*J.    This  constitutional  provision  only  prohibits  the  Legislature  from  increasing  or 
decreasing  the  number  of  dollars  in  lawful  money  at  which  the  salary  of  an 
officer  is  fixed,  at  the  time  of  his  election.    BeaUy  v.  Rhodes^  240. 
See  Offick,  1 ;  Officer,  1,  2,  8. 
Indictment,  8. 

Taxation,  1,  8,  4,  5,  6,  7,  8,  9,  10. 
Legal  Tender  Notes. 

CONTINUANCE. 
See  Practice,  10,  16,  16. 

CONTRACT. 
See  Pleading,  1,  2,  8. 

CONVEYANCE. 

1.  A  legal  interest  in  land  can  only  be  conveyed  in  this  State  by  means  of  a  deed 

of  conveyance  in  writing.    The  right  to  the  enjoyment  and  repair  of  a  dam, 

and  to  have  the  water  so  diverted  flow  through  certain  land,  is  such  an  interest 

in  land  as  can  only  be  conveyed  by  deed  in  writing.     Lobdett  v.  ffall  el  al.^  507. 

\/ 

COPARTNERSHIP  PROPERTY. 
See  Joint  Property. 
Partner,  4,  6,  8. 

CORPORATE  POWERS. 
1.    There  was  no  law  authorizing  the  city  to  bid  in  the  lots  offered  for  sale  under 
this  judgment ;  she  derived  no  advantage  from  such  pretended  purchase,  and 
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the  Sheriff  acquired  no  new  rights  thereby.  Had  the  lots  been  actually  sold, 
and  the  illegal  fees  charged  by  the  Sheriff  actually  come  into  the  city  treasury, 
the  city  might  have  been  estopped  to  deny  the  Sheriff's  rights.  Feu»ierv. 
Mayor  et  a/.,  59. 
2.  Per  Brosnan. — The  property  against  which  proceedings  in  this  case  were  insti- 
tuted, was  purchased  in,  by,  and  for  the  city.  The  city  afterwards  resold,. at 
least  a  part  of  this  property.  Certainly,  as  far  as  it  received  a  benefit  from 
the  services  of  the  Sheriff,  it  must  pay  for  the  same.    Id, 

CORPORATIONS. 

1.  The  existence  of  corporations  created  in  other  States  will  be  recognized  by  the 
Courts  of  this  State.  The  power  of  the  corporation,  or  of  its  officers  under 
the  laws  of  the  State  when  created,  will  be  inquired  into  in  the  Courts  of  this 
State  when  necessary  to  determine  controversies  arising  here.  State  ex  rel, 
CuriM  V.  McCullouffh,  202. 

2.  Officers  of  a  corporation  are  not  recognized  as  such  in  a  State  in  which  the 
corporation  does  not  exist.  But  a  foreign  corporation  may  have  agents  in 
any  State.    Id, 

8.  There  may  be  no  office^  technically  speaking,  to  which  relator  may  lay  claim, 
yet  he  may  have  a  right  to  represent  the  corporation  as  its  agent ;  and  the 
writ  of  mandamus,  under  our  statute,  is  the  proper  mode  for  restoration  to 
such  right.  The  remedy  afforded  by  this  writ,  under  our  statute,  is  broader 
than  at  common  law.    Id. 

4.  The  Court  has  jurisdiction  to  determine  the  rights  of  the  individuals  within  its 
jurisdiction,  each  claiming  under  a  foreign  corporation,  although  it  may  have 
no  jurisdiction  over  the  corporation  itself.     Id. 

6.  Where  the  law  creating  a  corporation  requires  that  the  stockholders  shall  elect 
trustees  annually,  at  such  time,  place,  and  manner  as  may  be  determined  by 
the  by-laws,  the  election  must  take  place  substantially  every  twelve  calendar 
months.  A  set  of  trustees,  holding  office,  cannot  by  a  by-law  extend  their 
own  term  for  three  months  beyond  the  period  for  which  they  were  originally 
elected.    Id.  208. 

6.  Trustees  of  a  corporation  can  lawfully  do  nothing  against  the  interest  of  the 
corporators,  or  to  deprive  them  of  their  reserved  rights.    Id. 

7.  No  elective  officer  has  a  right  to  do  any  act  which  would  prevent  the  election 
of  his  successor  at  the  time  fixed  by  law  for  such  election.     Id. 

8.  A  corporation  formed  in  California  may  hold  land  in  this  State.  WhUman  Co. 
V.  Baker  et  al.,  386. 

9.  Our  Courts  would,  in  a  proper  case,  probably  hold  that  a  corporation  formed  in 
another  State  could  hold  no  more  land  in  this  State  than  is  allowed  to  be  held 
by  corporations  under  our  own  law,  to  wit :  what  was  necessary  to  conduct 
the  business  for  which  it  was  incorporated,  and  no  more.     Id. 

10.  When  a  corporation  formed  in  another  State  is  limited  by  its  charter  as  to  the 
number  of  acres  of  land  it  may  purchase  for  the  purpose  of  conducting  its 
business,  will  our  Courts  hold  that  such  corporation  is  incapable  of  holding  a 
greater  number,  of  acres  in  this  State — Quere?  Id. 
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11.  It  would  seem  the  Legislature  might  grant  to  foreign  corporations  the  right  to 
Acquire  in  this  State  any  quantity  of  land,  although  limited  by  its  charter  to 
the  purchase  of  a  smaller  quantity.     Id, 

12.  Corporations  created  by  Legislative  enactment  have  only  such  powers  as  are 
specifically  granted,  or  are  necessarily  incident  to  those  granted.    Id. 

1 3.  There  is  a  difference  between  exercising  powers  entirely  foreign  to  the  nature  of 
a  corporation,  and  exercising  legitimate  powers  to  an  improper  extent  In  the 
fonner  case  the  acts  done  might  be  absolutely  void ;  in  the  latter  they  would 
only  be  voidable  by  a  proper  proceeding  on  the  part  of  the  State.    Id. 

14.  If  a  corporation  holds  more  land  than  it  is  legitimately  entitled  to  hold,  still 
individuals  will  not  be  protected  in  trespassing  on  any  portion  of  such  land. 
Id. 

See  Attorney,  1. 

CRIMINAL  PRACTICE. 
See  Instructions,  1,  2,  8. 

COSTS. 
See  Practice,  3,  4,  5,  6,  7.  8. 
Mandamus,  6. 

COURT. 
See  Interpretation,  1. 

COVENANT  FOR  TITLE. 

1.  The  doctrine  that  he  who  buys  land  with  a  fiill  knowledge  that  there  is  a  pre- 
existing contract  in  regard  to  the  sale  of  the  same  will  be  held  in  equity  to 
carry  out  that  contract,  has  no  application  to  a  case  where  the  party  seeking 
the  equitable  relief  never  was  entitled  to  a  conveyance  from  the  party  with 
whom  he  contracted,  and  when  that  party  never  in  fact  had  any  title  to 
convey.     Stonecifer  v.  Ydloto  Jacket  Co,,,  88, 

2.  Where  A  claims  an  interest  in  a  piece  of  real  estate,  and  being  out  of  posses- 
sion conveys  his  alleged  interest  to  B,  for  the  purpose  of  enabling  him  to 
prosecute  a  suit  for  the  same,  with  an  agreement  on  the  part  of  B  to  reconvey 
a  portion  of  the  property,  if  recovered,  B  has  full  power  to  compromise  the 
suit,  even  without  the  consent  of  A,  and  the  title  would  be  established  by  a 
judgment  and  deed,  in  pursuance  of  such  compromise.  A  might  be  entitled 
to  an  action  against  B  for  damages,  but  would  have  no  claim  on  the  land.  If 
A  consented  to  the  compromise  made  by  B,  certainly  a  third  party  having  a 
contract  with  A  for  the  conveyance  of  a  portion  of  his  contingent  interest, 
would  not  be  allowed  to  question  the  title  of  the  parties  in  possession  who 
compromised  with  A  and  B,  and  obtained  a  deed  for  whatever  title  B  had.   Id. 

3.  Where  a  party  who  is  prosecuting  a  suit  for  the  recovery  of  land  covenants,  in 
case  of  recovery,  to  convey  a  part  of  the  land  recovered  to  another,  and  after- 
wards compromises  the  suit  so  as  to  prevent  the  possibility  of  recovery,  he 
may  be  liable  to  his  covenantee  in  damages,  but  the  party  in  possession, 
who  compromises  the  suit,  is  not  affected  by  the  previous  existence  of  this 
covenant.    Id. 
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4.  A  party  who  has  coyenanted  to  convey,  in  the  event  of  recovery,  may  be  under 
obligation  not  to  compromise  the  case  so  as  to  prevent  the  possibility  of  re- 
covery. But  no  such  obligation  rests  on  defendant :  he  has  a  perfect  right  to 
buy  his  peace,  regardless  of  all  contracts  between  his  opponent  and  others.  Id. 
39. 

DAMAGES. 

1.  The  plaintiff  should  have  been  allowed  to  prove  the  value  of  the  fixtures  they 
wanted  to  remove,  by  way  of  furnishing  the  jury  with  one  material  fact  from 
which  they  might  estimate  the  damage  which  resulted  from  the  refusal  to  per- 
mit the  removal.    Freteott  et  al.  v.  Wellsy  Fargo  ^  Co.,  82. 

See  Ck)vi:NANT  for  Title,  2. 
Pleading,  8. 
Vbkdict,  1. 

DEBT  OR  DEFAULT. 
See  Statute  or  Frauds,  2. 

DEED. 

1.  Usually,  a  deed  passes  only  what  is  described  in  the  granting  clause ;  but  under 
modem  and  liberal  rules  of  interpretation,  an  explanatory  clause  or  habendum 
of  a  deed  may  cause  that  to  pass  which  could  by  no  possible  interpretation  be 
held  to  have  been  described  in  the  granting  clause  of  the  deed.  McQurdy  v. 
Alpha  Co.,  27. 

2.  Parties  usually  describe  what  is  intended  to  be  granted  in  the  granting  clause 
of  the  deed.  And  Courts  should  not  interpret  deeds  so  as  to  carry  more  than 
is  mentioned  in  that  clause,  unless  the  intent  to  carry  more  is  clearly  shown  in 
other  portions  of  the  deed.    Id, 

8.  An  explanatory  clause  in  a  deed  should  not  be  so  interpreted  as  to  be  repug- 
nant to  the  granting  clause,  especially  when  there  is  not  necessarily  any  such 
conflict    /d 

4.  A  deed  may  be  interpreted  by  the  aid  of  surrounding  circumstances,  which  are 
known  to;  and  understood  by,  the  contracting  parties.  A  full  knowledge  of 
surrounding  circumstances  may  make  that  intelligible  which  would  otherwise 
be  uninteUigible.    Id,  28. 

See  OONTETAKCI. 

DEFAULT. 

1.  When  a  plaintiff  might  proceed  under  either  one  of  two  laws  prescribing  the 
method  of  serving  summons,  one  of  which  laws  would  require  the  defendant 
to  answer  within  twenty  days,  and  the  other  forty,  and  the  summons  was 
so  contradictory  and  indefinite  as  not  to  show  under  which  law  the  plaintiff 
was  proceeding,  the  defendant  would  not  be  bound  to  answer  within  twenty 
days,  and  no  default  could  l^ally  be  taken  until  after  the  expiration  of  forty 
days.    Kidd  v.  Four-TtoerUyy  88 1. 

2.  Where  the  first  clause  of  a  summons  requires  the  defendant  to  appear  and 
answer  within  forty  days,  and  concluding  clause  notifies  him  that  if  he  does  not 

88 
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answer  in  twenfy  days  a  default  will  be  taken,  this  is  too  contradictory  and 
uncertain  to  require  an  answer  within  the  shorter  period.    Id. 
8.   When  a  default  is  improperly  taken  the  defendant  ought,  if  an  opportunity  is 
presented  during  the  term  at  which  it  was  taken,  to  apply  to  the  Court  below 
for  relief.    Id. 

4.  Could  the  lower  Court  set  aside  a  default  and  judgment  after  the  term  had 
expired  within  which  the  judgment  was  rendered — Queref    Id. 

5.  Appeal  is  a  proper  remedy  to  set  aside  a  judgment  by  default  irregularly  and 
erroneously  entered.    Id. 

DEFENSE. 
See  Indictment,  6. 

DEMAND. 
See  Replxtin. 

DELIBERATION,  TIME  FOR. 
See  Murder,  1. 

DEPOSITION. 

1.  Where  the  parties  to  a  suit  agree  that  a  deposition  may  be  taken  at  a  certam 
place,  during  a  certain  month,  before  T.,  a  notary  public  in  another  State,  the 
deposition  certified  by  T.,  made  under  his  official  seal  as  a  notary,  may  be  read 
by  either  party  without  other  proof  that  T.  was  a  notary  when  the  deposition 
was  Uken.  The  seal  is  prima  facie  evidence  of  his  official  character.  SargaU 
T.  ColUm  et  al.,  260. 

2.  Per  Johnson,  J.,  dinenUng, — ^When  parties  to  a  suit  agree  that  the  deposition 

of  a  witness  may  be  taken  at  a  certain  place  (out  of  the  State)  on  the day 

of  a  certain  month,  before  F.  J.  T.,  a  notary  public,  the  deposition  cannot  be 
read  without  proof,  (beyond  his  own  certificate)  that  F.  J.  T.  was  a  notary  when 
the  deposition  was  taken.  His  seal  in  such  case  is  not  evidence  of  his  official 
character.    Id. 

8.  If  the  agreement  admits  T.  was  a  notary  when  entered  into,  it  does  not  adroit 
that  he  would  continue  to  be  a  notary  until  the  taking  of  the  deposition.    Id. 

4.  Although  parties  may  agree  that  a  private  individual  may  take  depositions,  still, 
if  they  consent  that  a  certain  person  holding  office  may  as  such  officer  take  a 
deposition,  it  cannot  be  held  that  they  consented  he  might  take  it  as  a  private 
individual.    Id. 

DUB  PROCESS  OF  LAW. 
I.   "  Due  process  of  law  '*  requires  that  a  party  shall  be  property  brought  into 
Court,  and  when  there,  shall  have  a  right  to  set  up  any  lawful  defense  to  any 
proceeding  against  him.    The  Legislature,  under  pretense  of  regulating  pleading 
cannot  deprive  a  party  of  substantial  rights.     Wright  v.  Cradlebamffh,  842. 

EJECTMENT. 

See  JiTDOlfENT,  4,  6. 
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ELECTION. 
See  Corporation,  5,  6,  7. 

ESTATE  OF  DECEASED  PERSONS. 
See  Executors,  4,  5,  6,  7,  8,  9,  10,  11. 

ERROR  IN  CALCULATION. 
See  Practice,  1. 

ESTOPPEL. 
See  Judgment,  1. 

EVIDENCE. 

See  Joint  Indictment,  1. 

EVIDENCE— ORDER  OP  INTRODUCTION,  OP. 
See  Practice,  20. 
Tax  Deed,  3. 

EXCEPTIONS. 
On  Petition  or  Rehearing. — If  there  is  an  entire  failure  to  make  any  note  of 
an  exception,  taken  either  by  the  Judge  or  his  Clerk,  and  the  term  of  Court 
expires  at  which  the  case  was  tried  and  judgment  rendered,  the  Judge  would 
afterwards  have  no  authority  to  settle,  or  make  a  bill  of  exceptions  showing 
the  fact.  He  might  settle  the  statement  even  after  the  term,  if  made  within 
the  time  prescribed  by  law.  The  general  rule  is,  that  after  judgment  and  the 
a^oumment  of  the  term,  the  Court  loses  jurisdiction  of  the  case  for  most  pur- 
poses.—Per  Beattt,  C.  J.  LoMdl  v.  HcJl  et  at.,  ft07. 
Under  our  practice,  if  an  exception  is  actually  taken  at  the  trial,  but  not  drawn 
up  in  form  for  the  Judge*s  signature,  and  no  note  of  it  is  made,  either  by 
the  Judge  or  the  Clerk,  still  the  party  dissatisfied  with  the  judgment  has  a 
right  to  make  his  statement  on  motion  for  new  trial,  or  on  appeal,  and  in  either 
of  such  statements  he  may  show  any  exception  that  he  really  took  during  the 
trial,  although  there  be  no  note  of  the  same.  For  the  purpose  of  settling  such 
statements,  the  Court  still  retains  jurisdiction  of  the  case  until  the  time  pre- 
scribed by  law  has  expired.  After  the  statement  is  once  made  and  settled,  the 
Court  below  loses  jurisdiction  of  the  case,  and  no  addition  can  be  made  to  such 
statement — ^Per  Beattt,  C.'J.    Id, 

See  Instructions,  8,  14,  15. 

EXECUTORS. 
Waste,  negligence   and   mismanagement  afford   as   good  grounds  for  the 
removal  of  an  executor,  as  actual  fraud.    Lueich  v.  Medin^  98. 
If  an  executor  qualify  as  such,  and  totally  neglect  his  duties,  he  should  be  re- 
moved, although  he  has  committed  no  positive  act  of  wrong.    Id, 
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8.  An  executor  who  takes  charge  of  an  estate  which  is  not  in  debt  a  dollar,  ex- 
cept for  the  last  sickness  of  the  testator — which  only  lasted  fifteen  days — with 
cash  assets  on  hand  to  the  amount  of  |4,800f  and  a  monthly  rental  of  $500, 
and  runs  that  estate  behind  to  the  extent  of  $1,800,  in  nineteen  months,  is 
prima  fade  unfit  for  the  trust  he  is  exercising.    Jd, 

4.  An  executor  may  employ  counsel  to  attend  to  the  litigation  concerning  the 
estate.  But  he  has  no  right  to  employ  counsel  at  the  expense  of  the  estate 
to  keep  the  accounts  and  do  that  business  for  which  he  is  compensated  by  his 
fees.  If  he  is  too  ignorant  to  keep  his  own  accounts,  he  must  employ  some 
one  else  to  do  it  for  him,  and  pay  for  the  same  out  of  his  own  per  centage, 
which  he  is  allowed  for  settling  the  estate.    Id. 

6.  Where  an  executor  files  an  account  showing  a  certain  balance  for  or  against  an 
estate,  but  never  settles  the  same ;  then  files  a  second  account,  beginning  with 
the  balance  drawn  from  the  first,  and  there  is  a  regular  hearing  and  settlement 
of  this  second  account ;  this  cab  be  held  r«9  adjudicaia  only  as  to  the  items 
of  the  second  account,  (other  than  the  balance  with  which  it  commences)  and 
all  the  items  of  the  first  account  are  open  to  investigation.    /(/. 

6.  Under  Section  208  of  the  Probate  Act,  an  executor  may  pay  money  to  com- 
promise a  suit  pending  against  an  estate.  But  he  cannot  lawfully  make  such 
payment  without  the  previous  consent  of  the  Probate  Court    Id,  94. 

7.  When  a  party  who  is  executor  of  the  estate  of  a  deceased  cotenant  in  common, 
pays  money  to  compromise  a  suit  about  the  common  property  without  consult- 
ing the  PjH)bate  Court,  he  will  be  held  to  have  paid  as  a  cotenant,  and  not  as 
executor.    Id. 

8.  In  such  case,  the  heirs  of  the  deceased  cotenant  will  be  allowed  the  option  to 
approve  the  compromise  and  contribute  their  share  of  the  money  paid  on  the 
compromise,  or  reject  the  same  and  depend  on  the  testator^s  former  title.    /</. 

9.  An  executor  cannot  borrow  money  to  q>eculate  for  an  estate,  unless  specially 
authorized  by  the  will  to  do  so.    Id. 

10.  An  executor  having  stock  on  hand  liable  to  assessment,  should  dther  get  an 
order  of  the  Probate  Court  to  sell  it,  or  else,  if  the  estate  is  surely  solvent 
without  the  stook,  turn  it  over  to  the  legatees.  He  should  not  borrow  money 
to  pay  the  assessments.    Id, 

11.  An  executor  who  came  into  possession  of  an  estate  in  his  fiduciary  capacity, 
cannot  buy  up  an  adverse  title  to  the  estate,  and  withhold  the  rents  on  his 
mere  ipw  dixit  that  the  title  he  has  bought  up  is  superior  to  that  of  his  testator. 
Id, 

FIXTURE. 

1.  Fixture  has  several  distinct  meanings.  Sometimes  it  means  anything  which  is 
by  artificial  means  affixed  permanently  to  the  soil  Sometimes  it  is  used  to  des- 
ignate something  which  is  substantially  affixed  to  the  soil,  but  which  maynevei^ 
theless  be  lawfully  detached  therefrom  by  one  who  has  so  affixed  it  without 
the  consent  of  the  owner  of  the  soil.  Jn  this  opinion  the  word  will  be  used 
in  the  latter  and  more  restricted  sense.  PrescoU  dt  Booth  v.  WellSj  Fargo  db 
Co.,  82. 

2.  It  has  oilen  been  held  that  fixtures  were  personal  property,  and  might  be  re- 
covered in  trover.    Id. 
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3.  Pans  furnished  to  a  mill  owner  upon  his  agreement  to  pay  rent  therefor,  and  by 
him  and  the  manufacturer  attached  to  the  mill  and  machinery  of  the  same, 
are  fixtures.    Id, 

4.  If  the  owner  of  the  mill  should  sell  the  mill  with  the  fixtures,  this  would  (under 
the  authorities  holding  such  fixtures  to  be  personal  property)  amount  to  a 
conversion,  and  he  might  immediately  be  sued  for  such  conversion ;  so  the 
purchaser  after  demand  made  of  him,  and  refusal  to  surrender  the  fixtures, 
might  likewise  be  sued  in  trover  and  recovery  had.    Id, 

6.  Fixtures,  although  capable  of  being  lawfully  converted  into  personal  property 
without  the  consent  of  the  owner  of  the  soil,  are  in  their  nature  a  part  of  the 
realty,  and  should  be  held  and  treated  as  such  until  actually  severed  from 
the  freehold.— Per  Bbattt,  C.  J.    Id. 

6.   Trover  will  not  lie  for  a  fixture. — ^Per  Beattt,  C.  J.    Id, 

FORMER  JUDGMENT. 

See  JUDOMKNT,   1. 

FRAUD. 
See  CoMPROMiSR,  1,  2. 

Parol  Txstiiiont,  1,  2,  3,  4,  6. 
Rule  of  Court,  1,  2,  4. 

FRAUDULENT  SALES. 
See  Process,  1,  2. 

GOVERNMENT  LANDS,  TAXATION  OF. 
See  Assessment,  8. 
Tax  Deed,  1,  2. 
Appropriation,  1. 

GRAND  JURY,  GRAND  JURORS. 

1.  The  eighth  section  of  "An  Act  concerning  Juries,"  approved  March  8d,  1866, 
provides  that  when,  during  the  term  of  a  Court,  the  services  of  a  grand  jury 
are  required,  and  there  is  no  existing  grand  jury  or  there  is  a  lack  of  sufBc- 
ient  numbers  to  form  such  a  body,  other  grand  jurors  may  be  selected  in  the 
same  maner  as  is  provided  for  the  selection  of  petit  jurors  m  section  six  of 
the  same  Act.  Section  six  provides  for  the  selection  of  jurors  by  the  Jttdffe 
and  the  County  Assessor  or  Clerk.  The  selection  of  grand  jurors  during  a 
term  of  the  Court  must  be  by  the  same  officers,  or  it  will  not  be  a  legal  grand 
jury.     State  v.  MeNamaray  70. 

2.  At  common  law  a  Grand  Juror  was  not  precluded  from  finding  an  indictment 
because  he  was  either  a  witness  or  prosecutor.    State  v.  Millaifi,  409. 

8.  Our  statute  fixes  distinctly  what  shall  be  the  disqualifications  of  a  Grand  Juror, 
and  nothing  else  than  what  the  statute  prescribes  can  disqualify  one  from  acting 
as  such.    Id. 

4.  Per  Johnson,  J. — ^As  the  law  formerly  stood,  six  grounds  of  challenge  were 
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allowed  to  Grand  Jurors.  The  three  last  were  as  follows :  *'  Fourth,  that  he  is  a 
prosecutor  upon  a  charge  or  charges  against  defendant ;  fifth,  that  he  is  a 
witness  on  the  part  of  the  prosecution  and  has  been  served  with  process,  or 
bound  by  an  undertaking  as  such ;  sixth,  that  he'  has  expressed  a  decided 
opinion  that  the  defendant  is  guilty  of  the  offense  for  which  he  is  held  to 
answer.'*  The  insertion  of  the  fourth  and  fifth  clauses  shows  a  distinction  was 
taken  between  witness  and  prosecutor.  The  amendment  of  the  law  by  striking 
out  fifth  and  sixth  clause,  cannot  be  held  to  have  added  anythmig  to  the  scope 
and  effect  of  the  fourth  clause.    Id,  411, 

Even  under  the  former  law  the  objection  would  have  been  insufficient  The 
witness  did  not  show  that  he  had  formed  a  decided  opinion  of  prisoner's  guilt. 
Neither  is  it  shown  that  he  was  subpoenaed  or  otherwise  bound  to  appear  as  a 
witness  for  the  prosecution,  nor  in  fact  does  it  appear  he  was  sworn  as  a  witness 
for  prosecution.    Id, 

See  iNDicnaNT,  1. 

GUARANTOR. 
See  PucADiNO,  8. 

HABENDUM. 
See  Deed,  1,  2. 

HOMICIDE. 
See  Indictment,  11. 

HOMESTEAD. 
Does  the  Constitutional  provision  for  protecting  "  a  homestead  as  provided  by 
law,"  absolutely  protect  a  homestead  of  such  dimensions  and  value  as  the  law 
then  in  existence  or  thereafter  to  be  made,  might  prescribe,  or  does  it  only 
require  the  Legislature  to  pass  a  law  protecting  a  homestead  upon  such  terms 
and  conditions  as  the  law  may  impose — Queref  Havothome  v.  Smith,  182. 
It  is  clearly  the  intention  of  the  Constitution  to  protect  a  debtor's  homestead 
from  forced  sale.  It  is  equally  clear  the  Legislature  intended  to  effectuate  that 
intention.  This  being  the  policy  of  the  law,  creditors  will  not  be  allowed  to 
defeat  its  object  unless  the  statute  clearly  gives  that  right,  or  deariy  points  out 
the  contingency  upon  the  transpiring  of  which  the  debtor  will  lose  his  exemp- 
tion.   Id. 

Property  which  possesses  the  characteristics  of  a  homestead  may  be  selected 
and  recorded  as  such  at  any  time  before  actual  sale  under  execution.  The  levy 
of  an  attachment  will  not  prevent  such  selection.    Id. 

HUSBAND. 
See  Parties  to  Bill  in  Eqvitt. 

IMPLIED  WARRANTY. 
Usually  there  is  an  implied  warranty  that  an  article  manufactured  for  a  certain 
purpose  is  fit  for  the  use  intended.    But  if  the  manufacturer  is  controlled  as 
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to  the  maaner  of  construction  and  the  material  usee!  by  the  person  ordering 
the  article,  he  is  only  bound  for  skill  and  diligence— he  is  not  responsible  for 
the  result     O'NUl  y.  New  York  and  Silver  Peak  Mining  Co.,  141. 

IMPLIED  PROMISE. 

See  iNTBBPRKTATIOir,  8. 

INDIANS. 

1.  An  Indian  who  has  appropriated  water  on  the  Public  Lands  of  the  United  States 
may  maintain  an  action  for  the  diversion  of  that  water,  as  well  as  any  other 
person.— Per  Biattt,  C,  J.    LobdeU  v.  Hall  et  al.,  607. 

2.  Any  person  getting  possession  of  any  dam  or  ditch  for  the  diversion  of  water 
from  an  Indian,  although  there  be  no  deed  of  conveyance,  has  the  same  right  to 
maintain  and  ei\joy  such  dam  and  ditch  as  the  Indian  had. — ^Per  Beattt,  C.  J. 
J<L 

3.  Lewis,  J.,  dissenting. — ^No  person  in  this  State  can  acquire  title  or  right  to  any 
public  land  from  an  Indian.    Id. 

piDICTMENT. 

1.  An  indictment  found  by  a  grand  jury  not  legally  selected,  is  invalid.  State  v. 
MeNamara,  71. 

2.  An  indictment  which  merely  states  that  defendants  did  **  attempt  to  take,  steal, 
and  carry  away  "  certain  chattels,  etc.,  without  setting  out  the  acts  done,  or 
mode  and  manner  of  the  attempt,  is  not  sufficient  under  our  statute  to  support 
the  charge  of  "attempting  to  commit  grand  larceny.**  Stale  v.  Brannan  and 
KeUy,  288. 

8.  That  part  of  the  indictment  which,  under  the  statutory  form,  first  charges. that 
a  defendant  has  committed  a  certain  crime,  is  merely  formal ;  and  if  the  body 
of  the  indictment  sufficiently  shows  the  offense  charged,  and  the  facts  consti- 
tuting the  offense,  it  will  be  held  good,  notwithstanding  any  defect  in  the 
first  clause.     State  v.  Andereon,  254. 

4.  The  first  clause  in  the  indictment  may  charge  that  the  defendant  has  committed 
a  certain  crime,  (giving  its  technical  name,  if  it  has  one)  or  it  may  simply 
charge  that  he  has  committed  a  felony,  or  has  committed  a  misdemeanor,  as 
the  case  may  be.  It  is  not  indispensable  in  this  clause  to  give  the  name  or 
description  of  the  offense  charged.  Nor  when  the  name  and  description  is 
given,  is  it  necessary  to  say  whether  it  is  a  felony  or  a  misdemeanor.    Id, 

6.  The  omission  of  the  word  neeeeeary  from  the  body  of  the  indictment  where  the 
offense  is  charged,  is  not  a  fatal  defect.  To  say  a  weapon  is  not  drawn  in 
self-defense,  is  a  broader  and  stronger  expression  than  to  say  it  is  not  done  in 
vM^esfary  self-defense.   The  latter  is  mcluded  within  the  former  expression.   Id. 

6.  Under  the  provisions  of  our  Criminal  Practice  Act  it  is  not  necessary  to  use  the 
exact  words  of  the  statute  in  defining  a  statutory  offense.  Words  of  similar 
import  will  suffice.    Id  * 

7.  The  short  form  of  indictment  used  in  this  case  held  to  conform  to  the  require- 
ments of  the  statute.    State  v.  Millain,  409. 
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8.  That  clause  in  the  Constitution  of  the  United  States  which  declares  ^'  No  person 
shall  be  held  to  answer  for  a  capital  or  otherwise  infamous  crime  unless  on 
presentment  or  indictment,''  does  not  restrict  the  State  L^slatures  in  prescrib- 
ing the  form  of  the  indictment.  It  only  reqmres  that  a  Grand  Jury  should  in 
some  fonn  express  its  approval  of  the  prosecution  before  a  party  can  be  put 
on  trial  for  such  offense.    Id, 

9.  Under  the  statute  of  this  State  any  indictment  which  is  good  to  sustun  the 
simple  charge  of  murder,  is  equally  good  to  sustain  a  conviction  of  the  higher 
crime  of  murder  in  the  first  degree.   Id.  410. 

10.  The  Legislature  has  absolute  power  over  the  subject  of  criminal  proceedings, 
and  may  prescribe  such  forms  of  proceedings,  indictment,  etc.,  as  it  sees  fit, 
except  in  those  particulars  where  its  power  is  restrained  by  some  clause  in  the 
State  or  National  Constitutions.  There  is  nothing  in  either  of  those  instruments 
which  can  prevent  the  Legislature  from  enacting  that  a  party  indicted  for  simple 
murder  may  be  found  guilty  of  murder  in  the  first  degree.    Id, 

1 1.  Upon  philosophical  principles  indictment  for  unlawful  homicide  should  designate 
the  grade  of  the  offense  committed,  distinctly  stating  the  facts  which  separate 
the  offense  charged  from  the  next  lower  grade ;  but  the  Legislature  may  in  its 
discretion  dispense  with  all  such  .distinctions,  allowing  a  general  indictment  for 
unlawful  homicide,  and  requiring  the  jury  to  find  the  grade  of  the  offense  in 
their  verdict    Id, 

INDORSEE. 

1.   Where  a  note  is  made  by  A  to  B,  and  by  B  indorsed  to  C,  B  is  a  regular  indorser 

and  entitled  to  all  rights,  and  only  subject  to  the  liabilities  of  an  indorser, 

although  it  may  have  been  agreed  in  advance  of  the  execution  of  the  note  that 

A  was  to  make,  and  B  to  indorse  the  note  for  the  benefit  of  C.     Heinttdman  y. 

w  INJUNCTION. 

\  1.    When  a  Court  grants  a  temporary  restraining  order,  and  makes  a  rule  on  the 

defendant  to  appear  at  chambers  and  show  cause  why  a  perpetual  injunction 
should  not  be  granted,  this,  although  irregular,  is  not  injurious  to  defendant, 
if  at  chambers  the  injunction  is  made  only  to  operate  until  a  hearing  on  the 
merits.     Hawthorne  v.  Smithy  182. 

INSTRUCTIONS. 

1.  It  is  proper  for  a  Court  to  refuse  instructions  containing  correct  principles  of 
law,  if  there  is  no  evidence  before  the  jury  making  them  applicable  to  the  case 
on  trial.     Sherman  v.  DUley^  22. 

2.  When  a  Court  approves  an  instruction  asked,  and  intends  to  give  it,  but  by 
some  oversight  neglects  so  to  do,  it  is  just  as  injurious  to  defendant  as  if  posi- 
tively refused ;  and  if  the  instruction  is  important,  entitles  the  defendant  to 
a  new  trial.     State  v.  McKamara^  71. 

3.  Under  our  statute  it  is  not  necessary  that  the  defendant  should  except  to  the 
action  of  the  Court,  in  failing  to  give  an  instruction  asked  for.    Id, 


Digitized  by 


Google 


INDEX.  698 


4.  It  is  not  error  to  charge  a  jury  that  they  must  find  the  prisoner  guilty  of  mur- 
der in  the  first  or  second  degree,  or  acquit,  where  there  is  no  testimony  offered 
which  in  any  degree  tends  to  show  any  fact  or  circumstances  which  could 
reduce  the  offense  to  manslaughter.    8taU  v.  Millain,  410. 

5.  A  charge  in  the  following  language  if  not  correct  is  too  favorable  to  defendant : 
**  If  you  believe  from  the  evidence  that  about  the  nineteenth  day  of  January 
last,  at  Viiiginia,  Storey  County,  the  defendant  with  malice  aforethought,  either 
express  or  implied,  and  with  deliberation  and  premeditation,  did  unlawfully  kill 
Julia  Bulette  with  intent  to  take  her  life,  it  will  constitute  murder  of  the  first 
degree,  and  you  should  so  find ;  otherwise  you  will  acquit."    Id. 

6.  Where  there  is  no  testimony  tending  to  show  the  defendant  guilty  of  an  offbnse 
of  a  lower  grade  than  the  one  charged,  it  is  not  error  to  instruct  the  jury  they 
must  find  the  prisoner  guilty  as  charged  or  acquit  him.  If  however  there  is 
any  testimony  tending  to  reduce  the  offense  to  a  lower  grade,  the  whole  ques- 
tion should  be  submitted  to  the  jury.     Id, 

7.  A  mere  expression  of  opinion  by  the  Judge  about  evidence  is  not  error  when  the 
jury  are  distinctly  told  they  are  the  sole  Judges  as  to  the  facts  about  which  the 
opinion  is  expressed.    Id, 

8.  The  word  "  inferred,"  as  used  in  instruction,  is  synonymous  with  "implied"  as 
used  in  the  definition  of  murder.    Id, 

9.  The  following  definition  of  reasonable  doubt  is  not  erroneous :  "By  reasonable 
doubt  is  ordinarily  meant  such  a  one  as  would  govern  or  control  you  in  your 
business  transactions  in  the  ordinary  pursuits  of  life."    Id,  All. 

10.  When  an  instruction  has  been  given  by  the  Court  in  clear  and  intdligible  lan- 
guage on  any  point  in  the  case  with  all  proper  qualifications,  it  is  not  error  to 
refuse  to  repeat  the  same  instruction  in  detached  parcels,  not  properly  quali> 
fied  and  made  applicable  to  the  state  of  the  evidence  before  the  jury.    Id, 

Dissenting  Opinion,  per  Lewis,  J. 

11.  It  is  error  for  a  Judge  to  give  his  opinion  to  the  jury  as  to  the  weight  or  suffi- 
ciency of  testimony.  In  a  trial  for  murder  a  Judge  should  not  give  it  as  hia 
opinion  to  the  jury  that  they  should  find  the  prisoner  guilty  of  murder  in  the 
first  degree,  or  acquit.  The  grade  of  the  offense  is  a  question  of  fact  which 
should  be  left  entirely  to  the  jury.     Id. 

12.  An  instruction  in  the  following  language  is  erroneous :  "  The  testimony  in  this 
case  tends  to  show  the  prQf)erty  of  the  deceased,  or  some  portion  of  the  same,  in 
the  possession  of  the  defendant  at  a  time  subsequent  to  the  alleged  murder^ 
and  at  quite  a  recent  date."  This  instruction  assumes  that  the  property  found 
was,  or  had  been  the  property  of  deceased.  The  expression  "  tends  to  prove** 
only  applies  to  the  tendency  of  the  evidence  to  show  when  the  property  was 
found,  but  does  not  apply  to  questions  of  ownership.    Id.  412. 

13.  The  rule  that  a  judgment  roust  be  reversed^  where  instructions  on  a  material 
point  are  contradictory,  is  not  an  absolute  and  unqualified  rule.  If  one  party 
asks  for  an  instruction,  which  is  given  by  the  Court,  laying  down  a  rule  of  law 
in  language  too  broad  and  unqualified,  and  the  other  side  then  asks  an  instruc- 
tion, which  is  also  given,  qualifying  and  limiting  the  former  instruction,  and  to 
some  extent  contradicting  it ;  if  the  second  instruction  contains  only  sound  law^ 
the  conflict  between  the  two  is  not  an  error  of  which  the  party  can  complain. 
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who  obtained  the  instruction  which  was  too  broad  and  unqualified.    ZobdeU  r. 
ffall  et  cU.,  607. 

14.  Instructions  given  or  refused  by  the  lower  Court  will  not  be  inquired  into  on 
appeal,  unless  the  record  shows  that  the  giving  or  refusal  to  give  them  was 
excepted  to  at  the  time. — Per  Johnson,  J.    Id, 

15.  Instructions  given  to  a  jury  without  objection  are  presumed  to  be  with  the  con- 
sent of  the  parties,  and  such  consent  is  a  waiver  of  any  right  thereafter  to 
question  their  correctness  in  that  particular  case. — Per  Johnson,  J.   Id, 

See  Joint  Indictment,  1. 

INTERPRETATION. 

1.  The  Court  and  not  the  jury  must  interpret  written  contracts.  When  the  exist- 
ence or  nonexistence  of  certain  extraneous  facts  must  be  ascertained  to  arrive 
at  a  correct  conclusion,  the  Court  may  submit  these  facts  to  a  jury.  But  where 
all  the  material  facts  are  admitted  by  both  sides,  then  the  Court  must  decide. 
Mc  Curdy  v.  Alpha  Co.,  28. 

2.  Upon  Rehearing. — The  phrase  **  The  interest  herein  intended  to  be  conveyed,** 
commented  on  and  explained.    Id, 

3.  When  the  Legislature,  in  granting  a  charter  to  a  Gas  Company,  imposes  upon 
the  company,  as  one  condition  of  the  charter,  the  flimishing  of  a  certain  quan- 
tity of  gas  to  the  city,  the  law  does  not  raise  an  implied  promise  cm  the  part  of 
the  city  to  pay  for  that  which  the  company  are  unconditionally  required  to 
furnish.     Vtrffinia  City  Otu  Co,  v.  Mayor  d  al,,  820. 

4.  Per  Lewis,  J. — ^When  a  Gas  Company  is  required  to  furnish,  free  of  cost,  s 
certain  quantity  of  gas  for  the  first  year,  and  a  certain  larger  quantity  for  the 
second  year,  and  so  on  to  the  end  of  its  charter,  and  the  law  fixes  the  time  when 
the  gas  works  shall  be  finished,  but  does  not  fix  the  day  when  the  furnishing  of 
gas  shall  commence,  the  company  shall  have  a  reasonable  Ume,  afler  the  ga» 
works  are  finished,  to  lay  pipe  and  prepare  for  distribution.    Id, 

6.  The  first  year  for  distribution  shall  commence  after  the  lapse  of  a  reasonable 
time  from  the  finishing  of  the  works.    Id, 

6.  Per  Johnson,  J. — ^When  the  company  was  bound  to  finish  the  works  on  or 
before  a  certain  day,  and  the  city  was  bound  to  furnish  the  burners,  etc.,  the 
first  year  would  commence  when  the  city  was  ready  to  furnish  the  burners,  pro- 
vided of  course  that  readiness  must  be  either  after  the  works  were  actually 
ready  for  the  distribution  of  gas,  or  after  the  expiration  of  the  time  when  the 
law  required  the  works  to  be  finished.    Id, 

7.  If  the  city  neglected  to  furnish  the  burners  as  soon  as  they  were  entitled  to  the 
gas,  still  they  would  only  be  entitled  to  the  smaller  quantity  for  one  year  from 
the  time  they  furnished  the  burners.    Id, 

8.  Per  Bkatty,  C.  J.,  dissenting. — ^The  company  were  bound  to  be  ready  to  furnish 
gas  from  the  period  when  the  law  required  the  works  to  be  finished.  On  that 
day  the  "  first  year "  commenced,  during  which  they  were  bound  to  furnish 
the  smallest  quantity  of  gas.  One  year  thereafter  they  were  bound  to  be 
ready  to  furnish  the  increased  quantity.  If  the  city  failed  for  six  months  of 
the  first  year  to  furnish  burners,  it  lost  the  use  of  the  smaller  supply  for  that 
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period,  but  this  did  not  postpone  the  period  when  the  company  was  bound  to 
commence  furnishing  the  large  supply.    Id.  321. 
9.   Stipulations  in  regard  to  taking  testimony  should  be  interpreted  liberally,  to 
carry  out  the  obvious  intention  of  the  parties,  and  in  such  way  as  not  to  defeat 
the  ends  of  justice.     CNealt  v.  Cleaveland^  486. 
10.    Interpretation  may  be  aided  by  surrounding  circumstances. 

See  DscD,  4. 

Instbuctxons,  10. 

JOINT  INDICTMENT. 
1.  When  two  parties  ar6  jointly  indicted,  but  are  tried  separately,  the  acts  and 
declarations  of  one  cannot  be  given  in  evidence  against  the  other,  until  some 
complicity  has  been  shown  between  the  two.  And  where  such  evidence  was 
given,  the  defendant  on  trial  was  entitled  to  an  instruction  in  the  following 
language: 
"  In  considering  this  cause  the  jury  must  discard  and  disregard  the  conduct  and 
'*  sayings  of  O'Neil,  unless  the  evidence  shows  beyond  a  reasonable  doubt  that 
'*  the  defendant  had  previously  conspired  to  inflict  an  uijury  on  the  deceased, 
*''  or  to  commit  a  public  offense  in  the  prosecution  of  which  the  deceased  was 
"  slain."    State  v.  McNamara,  71. 

JOINT  PROPERTY. 
1.  ^*  Copartnership  property  and  assets"  is  joint  property,  within  the  meaning  of 
that  term  as  used  in  Section  82  of  the  Civil  Practice  Act.     WhUmore  v. 
Shiverickf  288. 

JOINT  TENANT. 
See  Partner,  8,  8,  9. 

JUDGMENT. 

1.  To  make  a  former  judgment,  between  the  same  parties,  evidence  in  a  subse- 
quent suit,  it  must  appear  that  the  facts  constituting  the  estoppel  were  actually 
passed  on  by  the  jury  in  the  former  case.    Sherman  v.  DUley^  21. 

2.  If  the  pleadings  do  not  show  it,  parol  testimony  may  be  introduced  to  explain 
the  record,  and  show  that  the  identical  point  arising  in  the  second  suit  was 
tried  in  the  former.    Id, 

8.  If  no  parol  evidence  be  introduced,  the  record  is  only  evidence  of  what  is 
necessarily  put  in  issue  by  the  pleadings.    Id, 

4.  When  a  plaintiff  in  ejectment  avers  title  and  right  of  possession  in  himself, 
and  the  defendant  denies  both  these  allegations,  and  on  the  other  hand  avers 
title  and  right  of  possession  in  himedfy  here  it  would  seem,  prima  faeiey  that 
the  title  was  in  controversy.  The  judgment,  in  such  case,  would  operate  as  an 
estoppel  in  any  future  litigation  between  the  same  parties,  unless  it  should  be 
shown  that  one  of  the  parties  was  prevented  from  piaking  his  title  available 
in  the  former  suit  by  some  temporary  impediment,  such  as  an  outstanding 
lease  or  license,  or  that  he  had  acquired  some  new  title  since  the  former  judg- 
ment   Id, 


Digitized  by 


Google 


696  INDEX. 


6.  The  common  law  doctrine,  that  a  judgment  in  ejectment  cannot  be  pleaded  in 
bar  or  given  in  evidence  by  way  of  estoppel,  ariaes  from  the  fact  that  this 
action  at  common  law  is  between  fictitious  persons,  and  has  no  applicability  to 
our  action  for  possession  of  real  property,  which  is  more  like  the  writ  of  entry 
or  assize  than  the  old  action  of  ejectment.  Our  action,  although  called  eject- 
ment, seems  to  combine  the  properties  of  a  writ  of  assize,  of  entry,  and  of  right, 
and  as  such  a  judgment  in  an  action  is  an  estoppel  in  regard  to  all  titles  liti- 
gated therein.  •  Id,  22. 

6.   A  judgment  cannot  be  pleaded  in  bar,  or  proved  as  an  estoppel,  whilst  it  it 

pending  on  appeal.    Id. 
.  T.   Upon  Rehearing. — ^The  object  of  Sec.  82  of  the  Practice  Act  was  to  make  the 
property  of  all  partnership  associations  and  joint  associations  liable  on  judg- 
ments obtained  upon  service  of  one  member  of  the  association.    Whitmore  t. 
Shiverick,  289. 

8.  Where  there  is  a  joint  judgment  in  ejectment  against  several,  a  reversal  as  to 
one  of  the  defendants  necessarily  reverses  it  as  to  all.  Bullion  Mining  Co.  v» 
CrcMiw  Oold  and  Silver  Mining  Co.,  836. 

9.  An  erroneous  judgment  may  become  valid  and  binding  by  lapse  of  time.  No 
Appellate  Court  will  take  any  active  or  positive  steps  to  affirm  such  judgment. 
Id, 

10.  An  Appellate  Court  certainly  has  the  power  to  reverse  an  erroneous  judgment 
rather  than  to  modify  it  If  an  order  is  made  reversing  a  judgment,  the  term 
expires  and  the  remittitur  is  sent  to  the  Court  below,  it  is  then  too  late  to  ask 
ibis  Court  to  change  its  order  so  as  to  modify  the  judgment  of  the  Court  below^ 
rather  than  to  make  it  an  unqualified  reversal.  Id, 
See  Partners,  6,  6,  7. 
Pleadings,  11,  12. 

JUDGE'S  SALARY. 
See  Constitutional  Law,  7. 

JURISDICTION. 
See  Corporation,  4. 

Amendments  of  Records. 

JURORS. 

1.  When  a  juror  was  selected  and  placed  on  the  jury  list,  and  summoned  to  attend 
as  a  juror  under  the  name  of  £.  Barry,  but  whose  true  name  was  £.  Berry,  or 
Edward  Berry ;  the  variance  in  the  name  would  be  immaterial,  if  it  satisfac- 
torily appeared  that  the  person  attending  as  a  juror  was  the  one  really  selected. 

But,  ^iMTtf/^Was  the  statement  of  the  Judge  to  this  effect  sufficient  evidence  of  the 
fact?  Should  there  not  have  been  the  affidavit  of  at  least  one  of  the  officers 
who  selected  the  juror  to  this  effect?    State  v.  McNemiara,  '71. 

2.  K  a  disqualified  juror  is  forced  on  a  trial  jury  against  the  protest  of  one  of  the 
parties,  we  may  reasonably  infer  injury  resulted  from  such  an  error.  Fleeton  v. 
Savage  J^ver  Mining  Co.,  167. 
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8.  If  a  juror  is  challenged  for  cause,  that  challenge  is  OYemiled,  and  he  is  then 
challenged  peremptorily,  there  does  not  necessarily  arise  any  inference  that  the 
challenging  party  is  thereby  injured.  An  ii\jury  could  only  arise  in  case  he 
was  compelled  to  exhaust  all  his  peremptory  challenges,  and  afterwards  have 
an  objectionable  juror  placed  on  the  panel  for  want  of  another  challenge.  Id. 
168. 

4.  When  only  one  peremptory  challenge  is  shown  to  have  been  used,  the  Court 
will  presume  the  other  three  were  not  used.    Id, 

6.  Where  a  juror  is  challenged  for  cause,  that  challenge  is  erroneously  OYerruledy 
and  the  challenging  party  afterwards  moves  for  a  new  trial  on  the  ground  that 
he  was  forced  to  exhaust  his  peremptory  challenget  on  this  juror,  this  assignment 
of  error  negatives  the  idea  of  the  juror  having  served  on  the  panel.    Id, 

6.  A  mere  suspicion  on  the  mind  of  a  juror  that  the  defendant  is  guilty  does  not 
disqualify  him  from  sitting  on  a  petit  jury,  especially  if  that  suspicion  mainly 
arises  from  the  examination  to  which  he  is  subjected  by  the  prisoner's  counsel 
touching  his  qualifioation  as  a  juror.  It  is  only  an  unqualified  opinion  that  dis- 
quaUfies.     State  v.  Mtttain,  409. 

7.  *'  Unqualified  opinion  or  belief  commented  on.    Id, 

8.  A  challenge  to  the  panel  of  trial  jurors  must  be  in  writing,  specifically  stating 
the  grounds  of  challenge  or  other  facts  on  which  the  challenge  is  based.  Id, 
411. 

See  Stockholder,  1. 

JURY. 
1.   A  jury  drawn  whilst  the  Court  was  in  session,  in  the  presence  of  the  Court  and 
its  officers,  must  be  held  to  have  been  drawn  in  open  Court,  whether  it  was 
done  in  the  room  where  the  Court  usually  sits  or  in  any  other  room  of  the 
Court  House  building.    State  v.  MUlain,  409. 

JURY  TRIAL. 
See  Chancery  Practice,  8. 

LAND. 
See  Corporation,  8-14. 

LAW  AND  FACT. 
1.   Can  this  Court  reverse  a  judgment  in  a  criminal  case  because  the  evidence  \b 
intuffident  to  sustain  the  verdict?    If  there  be^any  evidence,  does  it  not  be- 
come  a  matter  of  fact  and  not  of  law  merely  ?    State  v.  MUlain^  411. 
See  Instrcctions,  7, 10. 

LEGAL  TENDER  NOTES. 
1.  In  the  payment  of  a  debt,  legal  tender  notes  are  in  contemplation  of  law  equal 
to  coin ;  an  Act  of  the  Legislature,  therefore,  making  the  salary  of  a  State 
officer  payable  in  legal  tender  notes  after  it  had  previously  made  it  payable  in 
coin,  is  not  rendered  unconstitutional  by  that  section  of  the  Constitution  which 
declares  that  the  salaries  of  certain  offlceis  shall  not  be  increased  or  diminished 
during  the  term  of  office.    Beatty  y,  Bhodei,  240. 
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LEGAL  PRESUMPTION. 
See  Murder,  6. 

LEGISLATURE. 
See  Constitutional  Law,  6. 

LIMITATION,  STATUTE  OF. 

1.  Section  21  of  the  Statute  of  Limitations  does  not  in  any  way  qualify  Section  6 
of  the  same  Act     Chollar-Potosi  Mirdng  Co.  v.  Kennedy  <£'  Keating^  361. 

2.  Section  6  prescribes  the  general  rule  as  to  limitations  of  real  actions  or 
actions  for  the  possession  of  real  estate,  and  Sections  14  and  15  declare  the 
only  exceptions  to  that  rule.    Id, 

8.  Section  16  declares  the  limitation  in  personal  actions,  and  Section  21  the 
exceptions  to  the  general  rule.    Id, 

4.  A  has  been  for  five  years  in  constant  use  of  a  piece  of  land  as  a  road.  This 
shows  a  prima  facie  right  to  use  it  as  such.  B  fences  up  the  road,  and  when 
sued  says :  "  I  appropriated  this  land  seven  years  since.'*  This  is  not  a  good 
defense,  because  he  does  not  show  he  has  been  in  possession  within  five  years. 
Id, 

See  Bonds,  1,  2. 

MANDAMUS. 

1.  As  the  afiidaTit  on  which  an  alternative  writ  of  mandamus  issues  is  required  to 
be  served  with  the  writ,  and  it  is  the  affidavit  and  not  the  writ  which  is  re* 
quired  to  be  answered,  it  would  seem  unnecessary  that  the  latter  should 
contain  all  the  allegations  of  the  affidavit     State  ex  rel.  v.  McCttllouffhj  202. 

2.  The  power  conferred  on  this  Court  by  the  Constitution  to  issue  writs  of 
mandamus,  quo  warranto^  etc.,  is  an  original  jurisdiction,  and  not  merely 
auxiliary  to  its  appellate  jurisdiction.    Id, 

3.  There  being  no  other  speedy  and  adequate  remedy  for  the  relator,  mandamus 
is  the  proper  remedy  in  the  case  made.     Id, 

4.  Mandamus  is  the  proper  remedy  to  put  one  into  an  office  where  the  title  of  the 
relator  is  clear,  and  no  other  person  is  claiming  the  office  under  color  of  right. 
Id, 

5.  Where  the  affidavit  for  an  alternative  writ  of  mandamus  shows  that  the  relator 
was  appointed  to  a  certain  office,  or  agency,  by  the  board  of  trustees  of  a 
foreign  corporation,  at  a  meeting  of  such  board,  legally  called,  an  answer 
denying  the  legality  of  the  call,  appointment,  etc.,  without  stating  any  facts  to 
show  the  illegality  of  the  call,  the  meeting,  and  action  of  the  board,  raises  no 
issue  of  fact,  and  is  a  mere  nullity.    Id. 

6.  It  being  shown  by  the  affidavit  and  answer  that  the  relator  was  entitled  to  the 
office  when  he  applied  for  the  alternative  writ,  and  also  when  the  original 
answer  was  filed  he  is  entitled  to  his  costs  incurred  up  to  that  time.    Id. 

'7,  A  supplemental  answer  having  shown  that  relator  was  legally  removed  from 
office,  and  defendant  appointed  since  the  filing  of  the  original  answer,  the 
peremptory  writ  must  be  refused.    Id, 

See  Writ,  1. 
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MALICE  AFORETHOUGHT. 
See  MuRDCR,  2. 

MARRIED  WOMAN. 
See  Tbusteb. 

METES  AND  BOUNDS. 

See  Assessment,  4,  6,  7. 

MINES,  PRODUCTS  OF. 
See  Taxation,  2. 

MONEY. 
See  Legal  Tender  Notes. 

MORTGAGES. 

1 .  In  a  mortgage  of  personal  property,  the  title  passes  to  the  mortgagee,  subject  to 
defeasance  upon  payment  of  the  debt,  and  after  breach  of  condition  he  has 
the  absolute  right,  after  due  notice,  to  sell  the  property  at  public  or  private 
sale.    Bryant  v.  Carwn  River  Lumbering  Company^  818. 

%  The  purchaser  of  personalty  sold  by  a  mortgagee  gets  a  perfect  and  indefeasible 
title.  There  is  no  right  of  redemption  from  such  purchaser.  That  right  only 
exists  for  a  reasonable  time  after  breach  as  against  the  mortgagee,  who  has 
not  sold  the  property.    Id, 

8.  The  fact  that  the  purchaser  knows  that  his  vendor  is  only  a  mortgagee,  makes  no 
difference  as  to  the  character  of  title  acquired  by  the  purchase.    Id. 

4,  The  section  of  the  Practice  Act  which  declares  there  shall  be  but  one  form  of 
action  to  foreclose  a  mortgage,  does  not  deprive  a  mortgagee  of  his  right  to 
sell  without  action.    Id, 

5.  Whether  a  mortgagee  can  sell  without  notice  given — Queref    Id. 

A.  A  mortgage  of  personal  property  without  delivery,  is  good  as  between  the 
parties.    Id. 

See  Trustee,  2. 

Parties  to  Bill  in  Equity,  1. 
Parol  Testimony,  6. 
Chancery  Practice,  4. 
Partners,  4. 

MURDER. 
1.  Length  of  time  for  deliberation  is  not  an  essential  ingredient  in  murder  in  the 

first  degree.    It  is  suflSclent  if  the  design  to  murder  was  formed  before  the 

striking  of  the  fatal  blow.     State  v.  MUlain^  410. 
%  Where  there  is  a  preconceived  design  to  commit  some  felony  other  than  murder, 

and  the  result  of  the  attempt,  unintentional  on  the  part  of  the  felon,  proves 

fatal  to  a  human  behig,  this  premeditated  felony  would  make  maliee  afore^ 
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Ihought  at  common  law.    But^this  would  not  be  willful,  deliberate,  premeditated 
killing  under  our  statute,  because  of  the  absence  of  intent  to  take  life.    M  411. 
8.  When  a  killing  has  been  shown,  the  presumption  arises  that  a  murder  has  been 
committed.    But  there  is  no  presumption  that  it  is  murder  in  the  first  degree 
in  a  case  of  this  kind.     If  the  defendant  claims  that  it  is  only  manslaughter, 
the  proof  devolves  on  him  to  show  the  circumstances,  thus  reducing  the  grade 
of  offensa     If  the  prosecution  claims  that  it  is  murder  in  the  firtt  degree^  it 
devolves  upon  the  State  to  show  the  aggravating  facts.    Id, 
See  Indictment,  8,  9,  10,  11. 
Instructions,  4,  5,  6,  9. 

NEW  TRIAL. 

1.  To  justify  a  new  trial  on  the  ground  of  ilewly  discovered  evidence,  three  things 
must  be  shown :  first,  materiality  of  evidence ;  second,  it  could  not  by  due 
diligence  have  been  produced  at  the  first  trial ;  third,  that  it  is  not  cumulative. 
Howard  et  al.  v.   Winters,  589. 

2.  To  justify  the  granting  of  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, the  party  appljdng  for  the  relief  should  show  clearly  that  the  failure  to 
produce  evidence  on  the  first  trial  was  not  the  result  of  negligence  on  his  part. 
Id. 

See  Crancert  Practice,  1. 
Statement,  2,  6,  6,  7. 

OCCUPANT. 
See  State  Lands,  1-7. 

OFFICE— OFFICER. 

1.  A  person  holding  the  office  of  United  States  District  Attorney,  on  the  day  of 
election,  is  incapable  of  being  chosen  to  the  office  of  Attorney  General  of  the 
State.     State  ex  rel.  Nourae  v.   Clarke,  566. 

2.  Section  9  of  Article  IV  of  the  Constitution  of  Nevada,  which  declares  "  that  no 
person  holding  any  lucrative  office  under  the  Government  of  the  United  States, 
or  any  other  power,  shall  be  eligible  to  any  civil  office  of  profit  under  this 
State,*'  is  not  confined  to  members  of  the  Legislature,  but  is  applicable  to  all 
officers  of  State.    Id. 

3.  A  person  holding  a  civil  office  under  the  United  States,  can  resign  such  office 
without  the  consent  of  the  appointing  power,  or  the  acceptance  by  it  of  such 
resignation.  It  is  not  in  the  power  of  the  Executive  to  compel  any  civil 
officer  to  remain  in  office^    2d. 

Bee  Corporation,  2,  8,  4. 
Mandamus,  4,  6. 

OPEN  COURT. 
See  JuRT. 
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PAROL  TESTIMONY. 

1.  Parol  evidence  cannot  be  heard  to  prove  that  a  bill  of  sale,  (under  seal)  abso- 
lute on  its  face,  was  intended  merely  as  an  assignmisiitin  trust  for  the  benefit  of 
grantor*8  creditors,  unless  in  case  of  fraud  or  mistake.    l^^aUMr  v.  Sneaihy  120. 

2.  Parol  evidence  that  an  absolute  deed  for  land  was  intended  as  a  deed  in  trust 
for  grantor^s  creditors,  is  liable  to  two  objections :  first,  the  same  as  that  in 
regard  to  the  bill  of  sale  under  seal;  second,  it  would  be  establishing  a  trust 
by  parol,  which  is  in  violation  of  the  sixth  section  of  the  Statute  of  Frauds  of 
California,  where  the  land  is  located.    Id. 

8.  If  the  bill  of  sale  and  conveyance  of  the  land  wiere  procured  by  fraudulent  rep- 
resentations that  they  would  be  held  in  trust  for  all  the  creditors,  these  fraudu- 
lent representations  might  be  proved,  and  a  trust  would  thereby  be  established. 
Id. 

4.  To  prove  that  a  deed,  absolute  on  its  face,  was  given  as  a  deed  in  trust,  is  not 
to  prove  a  new  and  distinct  contract,  but  is  to  vary  and  contradict  the  terms 
of  the  deed.    Id, 

5.  The  rule  that  a  deed,  absolute  on  its  face,  may  be  proved  to  have  been  given  as 
a  mortgage,  is  an  exception  to  the  general  rule,  rests  on  peculiar  reasons,  and 
the  proof  to  be  introduced  is  of  a  peculiar  nature.    Id, 

6.  Courts  of  Equity  may  inquire  hito  the  objects  which  induced  parties  to  enter 
into  contracts,  and  may  prevent  a  fraudulent  use  being  made  of  them.    Id, 

7.  When  there  is  an  attempt  to  show  that  the  object  of  a  deed  is  different  from 
that  expressed  on  its  face,  the  proof  must  be  clear  and  conclusive ;  and  there 
must  also  be  satisfactory  evidence  that  one  of  the  parties  has  committed,  or 
is  attempting  to  commit  some  fraud,  before  the  Court  will  interfere.    Id, 

8.  It  is  not  error  to  allow  a  witness  to  say  that  defendant's  agent  agreed  to  give 
him  an  order  of  a  certain  character.  To  say  that  the  agent  did  give  him  an 
order  which  he  passed  over  to  another  party,  was  not  proving  the  contents  of  a 
writing  by  parol  The  witness  did  not  attempt  to  prove  the  contents  of  the 
instrument,  or  even  that  he  had  read  or  knew  its  contents.  0*  JVW/  v.  N.  7,  ^ 
8.  P,  M,  Co.,  141. 

9.  When  C.  k  S.  contracted  with  F.  k  P.  by  written  contract  to  run  a  certain  tun- 
nel, it  was  not  contradicting  the  writing  to  show  in  a  controversy  with  an  em- 
ployer of  C.  &  Co.  that  C,  in  conjunction  with  G.,  M.  k  P.,  partners,  doing 
business  under  the  firm  name  of  C.  k  Co.,  did  actually  prosecute  the  work,  and 
that  Sw  had  no  concern  or  participation  therein.    SargetU  v.  CoQina  et  al.,  260. 

See  JUDGMBNT,  2. 

PARTIES  TO  BILL  IN  EQUITY. 

1.  When  a  mortgage  is  executed  by  a  trustee  upon  the  trust  estate,  the  cahd  que 
(nut  is  a  necessary  party  to  a  suit  for  foreclosure,  and  if  the  eetiui  que  truH 
is  a  feme  covert,  her  husband  is  also  a  necessary  party.  Mavrieh  v.  Orier  et 
<52. 

89 
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PARTITION. 

1.  When  a  proceeding  for  partition  of  realty  is  had  in  a  Court  of  Equity,  the  Court 
will  not  only  proceed  to  divide  the  land,  but  will,  in  a  proper  case,  direct  an 
accounting,  and  do  equity  in  the  case  by  making  parties  account  for  rents,  etc 
Ball  7.  Confidence  Co.,  581. 

2.  When  a  bill  is  filed  for  a  partition  of  realty,  the  Court  should  not  decree  a  sale 
except  in  those  cases  where  a  partition  would  manifestly  be  injurious  to  the 
interests  of  the  cotenants.    Id. 

8.  Under  our  statute,  if  any  one  or  more  of  the  cotenants  files  an  affidavit  showing 
that  a  sale,  of  an  entire  mining  claim  would  be  injurious  to  him  or  them,  the 
Court  must  proceed  to  divide  the  claim  as  prescribed  by  statute.  A  sworn 
answer  setting  up  the  same  matter  is  equivalent  to  the  affidavit  required  by  the 
statute.    Id, 

4.  Whether  one  tenant  in  common  of  a  mining  claim  will  be  allowed  compensation 
for  labor  or  money  expended  on  the  common  property  in  developing  it — queref 
If  such  compensation  is  to  be  allowed,  it  must  be  for  work  done  on  the  common 
property.    Id. 

5.  It  could  not  be  allowed  for  developments  made  on  an  adjoining  claim,  which 
incidentally  enhanced  the  value  of  the  common  property.    Id, 

PARTNERS. 

1.  A  party  can  only  be  bound  on  a  note  executed  in  a  firm  name  who  is  actually 
a  member  of  the  firm  executing  the  same,  or  has  held  himself  out  as  a  member 
BO  as  to  give  the  firm  credit  on  his  responsibility.  Sargtfd  v.  Collins  et  al., 
260. 

2.  The  fact  that  C.  &  S.  entered  into  a  written  contract  with  F.  &  P.  to  excavate  a 
certain  tunnel,  is  not  conclusive  evidence  that  S.  was  a  member  of  the  associa- 
tion known  as  C.  &  Co.,  who  did  actually  prosecute  the  work  on  the  tunnel.  C. 
&  Co.  may  have  been  subcontractors  under  C.  &  S.    Id. 

8.  Partners  are  qrwui  joint  tenants,  the  survivor  having  a  peculiar,  qualified  survi- 
vorship.    Whxtmore  v.  Shivericky  288. 

4.  A  partner  cannot  sell  his  interest  in  partnership  property  so  as  to  deprive  his 
copartners  of  their- lien  thereon  for  partnership  liabilities.  Nor  can  a  mortgage 
executed  by  one  partner  have  such  effect    Id. 

6.  Where  A,  B,  C  and  D  are  sued  as  partners  doing  business  under  the  name  of 
A  k  Co.,  the  summons  is  served  on  A  only,  and  under  our  statutory  provisions 
judgment  is  taken  upon  default  against  A,  and  against  the  joint  property  of  A 
k  Co.  This  judgment  is  not  defective  as  against  the  property  of  A  &  Co.,  be- 
cause it  turns  out  that  the  firm  was  composed  of  only  A,  B  &  C.    Id.  289. 

6.  A  judgment  against  the  joint  property  of  A  &  Co.  would  not  affect  the  interests 
of  D  if  he  was  not  a  member  of  that  company.    Id, 

T.  As  the  law  stood  when  this  judgment  was  rendered,  a  firm  or  joint  stock  com- 
pany could  not  be  sued  by  the  company  name.  But  the  suit  being  brought  in 
the  ordinary  form,  the  judgment  might  go  against  one  or  more  of  the  associates 
who  were  served  with  summons,  and  a  sort  of  judgment  in-  rem  against  the 
joint  property  of  the  association.    Id, 
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8.  Partners  may  acquire  property  as  joint  tenants  or  as  tenants  in  common ;  but 
whatever  may  be  the  technical  terms  of  the  deed,  courts  of  equity  will  treat  it 
as  partnership  property,  or  in  other  words,  a  personal  property,  wherever  it  has 
been  acquired  with  partnership  funds  for  partnership  purposes.   '  Id, 

9.  Partners  are  joint  tenants  of  personal  property,  with  only  a  qualified  right  of 
survivorship,  and  in  equity  they  stand  in  the  same  relation  in  regard  to  real 
estate.    Id, 

10.  Under  the  provisions  of  Sec.  32,  one  partner  who  is  served  must  answer  for  all 
the  partners  or  joint  debtors  who  are  sued,  so  far  as  the  partnership  or  joint 
property  is  concerned.    Id, 

See  PRA.CTICK,  18. 
Judgment,  7. 

PEACE— PURCHASE  OP. 
See  Compromise,  2. 

Covenant  op  Title,  2. 

PERSONALTY. 
See  Fixtures,  2,  8,  4.  6. 

MORTGAOK,   6. 

PLEADING. 

1.  The  pleading  in  this  case  is  good  as  an  action  upon  contract. — Per  Beatty,  C.  J. 
Frescott  et  al.  v.  WelU,  Fargo  dt  Co,,  82. 

2.  The  breach  in  this  case  is  not  exactly  in  the  language  of  the  contract,  but 
seems  to  be  substantially  correct  That  breach  is  not  denied  in  the  answer. 
Id. 

8.  There  was  no  necessity  of  alleging  the  value  of  the  fixtures.  The  plaintiflf^ 
only  had  to  allege  the  extent  of  the  damage  they  sustained  m  consequence  of 
not  being  permitted  to  remove  the  same.    Id. 

4.  Where  a  complaint  in  the  nature  of  a  bill  in  equity  sets  out  distinctly  most  of 
the  facts  necessary  to  entitle  the  plaintiif  to  the  relief  sought,  but  omits  one  or 
two  material  allegations  or  facts,  and  these  facts  are  clearly  stated  and  admit- 
ted in  the  answer,  the  answer  may  be  held  to  aid  the  complaint  and  sustain 
the  action.  This  was  so  under  the  former  Chancery  practice,  and  is  more 
especially  the  case  under  the  liberal  rule  prescribed  by  the  seventy-first  section 
of  the  Practice  Act.     Hawthorne  v.  Smith,  182. 

6.  An  express  promise  to  pay  a  certain  sum  of  money  as  damages  for  a  tort  pre- 
viously committed  would  create  a  contract  upon  which  an  action  might  be 
maintained ;  but  the  law  does  not  presume  a  promise  to  pay  from  the  tort  itself. 
Knickerbocker  v.  Sally  194. 

6.  It  is  as  necessary,  under  our  system  of  practice,  to  maintain  in  pleadings  the 
distinction  betw^n  actions  arising  out  of  torts  and  those  growing  out  of 
contracts,  as  it  was  under  the  old  practice.    Id, 

*J,  If  the  pleading  be  upon  contract,  a  recovery  should  not  be  allowed  if  the  proof 
be  of  a  trespass,  from  which  there  could  be  no  presumption  of  a  contract.  Jd, 
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8.  When  A  coniracU  to  deliver  to  B,  at  his  Bteam-millB,  all  the  wood  necessary 
to  run  them  for  a  definite  time,  and  C  guarantees  the  payment  for  the  wood 
thus  delivered,  in  an  action  against  G,  the  guarantor,  it  is  not  sufficient  to  allege 
that  wood  of  a  certam  value  was  delivered  to  B,  but  it  must  also  be  alleged 
that  the  quantity  delivered  was  used  or  needed  to  run  the  mills ;  for  this  is  the 
extent  of  the  guarantor's  liability,     ffortan  y.  RvMing^  498. 

9.  When  upon  the  trial  of  a  cause  in  the  Court  below  it  appears  that  the  plaintiff*s 
complaint  is  so  defective  as  not  to  state  a  cause  of  action,  that  Court  should 
either  grant  leave  to  plaintiff  to  amend  his  complaint,  or  dismiss  the  action 
without  prejudice.  If  the  judgment  in  such  case  should  be  on  the  merits,  upon 
the  bringing  of  a  new  action  embarrassing  questions  might  arise  as  to  how  far 
the  former  judgment  would  be  available  as  a  plea  in  bar.    Id, 

10.  New  matter  in  avoidance  of  a  prima  fade  case  made  out  by  phuntifT  should 
be  specially  pleaded,  and  no  proof  of  such  facts  can  be  heard  unless  specially 
pleaded.    Id, 

11.  In  pleading  the  judgment  or  other  determination  of  a  Court  of  limited  jurisdic- 
tion, it  is  made  necessary  by  the  Practice  Act  of  this  State  to  allege  that  such 
judgment  or  determination  was  duly  given  or  made.    Key%  v.  Oranms,  548. 

12.  Without  such  allegation  in  the  pleading,  proof  of  the  judgment  or  proceedings 
of  such  Court  would  be  inadmissible.    2d, 

POSSESSION  OF  REALTY. 
See  CoMPBOMisx,  2. 

POSSESSION  OF  PERSONALTY. 
See  Statutk  of  Frauds,  1. 

POSSESSORY  CLAIM— TAXATION  OF. 
See  AssESSKKNT,  1,  2. 

PRACTICE. 

1.  Where  a  case  is  tried  by  a  Judge  without  the  intervention  of  a  jury,  and  there 
is  an  evident  error  in  the  calculations  of  the  Judge,  upon  his  own  theory  of 
the  case,  this  would  entitle  the  appellant  against  whom  the  mistake  is  made, 
either  to  a  reversal  or  modification  of  the  judgment.  When  this  Court  cannot 
see  clearly  what  the  judgment  should  have  been,  the  case  will  be  reversed. 
Fewier  v.  Mayor  et  al,^  58. 

2.  Where  one  person  (John  Doe,  an  unknown  owner)  is  sued  as  the  owner  of  a 
large  number  of  lots  which  are  delinquent  for  taxes,  and  the  suit  is  also  in  rem 
against  the  lots,  only  one  copy  of  the  summons  should  be  posted  at  the  court- 
house door  to  give  notice  to  John  Doe,  and  one  copy  posted  on  each  of  the 
lots  to  support  the  proceeding  in  rem.    2d.  59. 

8.  The  Sheriff  being  directed  to  follow  the  direction  of  the  Revenue  Law,  could 
only  charge  for  one  copy  of  summons  for  John  Doe,  and  one  for  each  lot 
served.    2d, 
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4.  Mileage  should  only  be  charged  for  the  necessary  distance  traveled  to  reach 
each  lot,  supposing  the  officer  to  start  from  the  court-house — ^travel  to  first 
lot,  then  to  second,  and  so  on  to  the  end  of  the  day.    Id. 

6.  The  kw  only  requires  three  notices  of  sale  to  be  posted,  and  no  more  could 
be  charged  for.    Id, 

6.  A  direction  by  the  attorney  of  the  city  to  the  Sheriff  to  follow  the  General  Rev- 
enue Law,  in  making  service  of  summons,  and  notice  of  sale,  did  not  justify 
the  Sheriff  in  following  the  custom  of  other  officers  who  had  been  in  the  habit 
of  performing  unnecessary  services  in  order  to  extort  illegal  fees.    Id, 

7.  Where  the  law  clearly  points  out  to  an  officer  the  mode  of  service,  we  will  not 
believe,  on  ambiguous  and  uncertain  testimony,  that  the  attorney  of  the  city 
gave  him  directions  to  serve  summons,  notices,  etc.,  in  such  manner  as  could 
have  answered  no  other  purpose  than  to  run  up  an  extortionate  bill  against 
the  city.  If  such  absurd  directions  were  given,  it  would  be  for  the  Court  or 
jury  to  determine  whether  they  were,  or  not,  the  result  of  a  fraudulent  com- 
bination against  the  city.    Id, 

8.  Qaere  f — ^If  the  Sheriff  undertook  to  perform  these  services  under  the  provisions 
of  the  General  Revenue  Law,  which  provides  that  the  Sheriff  shall  when  per- 
forming such  services  for  the  State,  receive  no  fees  except  in  those  cases  where 
they  are  collected  from  the  defendants,  is  he  not  bound  by  this  same  condition 
when  performing  services  for  the  city  ?    Id, 

9.  When  a  case  comes  up  on  statement  for  a  new  trial  which  has  never  been  set- 
tled by  the  Court  or  agreed  to  by  the  parties,  this  Court  cannot  look  into  the 
evidence  and  other  matters  set  out  in  the  statement ;  it  will  be  confined  to  an 
examuiation  of  the  judgment  roll.    Lockwood  v.  MarsK,  188. 

10.  When  an  application  is  made  for  a  continuance  on  the  ground  of  the  absence  of 
a  witness,  it  is  certainly  in  the  discretion,  if  it  is  not  the  absolute  duty  of  the 
Court  under  our  statute,  to  deny  the  application  when  the  party  opposing  the 
motion  will  admit  that  the  witness,  if  present,  would  swear  to  the  facts  as  set 
out  by  the  party  applying  for  the  continuance.  0*Niel  v.  New  York  and  Silver 
Peak  Mininff  Co.,  141. 

11.  Causes  should  not  be  reversed  for  trivial  errors  which  could  not  be  reasonably 
supposed  to  lead  to  any  injurious  result  Fleemm  v.  Savage  Silver  Mining  Co,, 
158. 

12.  On  Rehbabino. — ^The  mere  expression  of  an  erroneous  opinion  during  the  pro- 
gress of  a  trial  by  the  Judge  of  a  niei  priue  Court,  will  not  be  cause  for  reversing 
a  judgment.  It  must  be  shown  that  some  result  injurious  to  the  appellant  fol- 
lowed that  opinion.     Id, 

18.  Where  an  erroneous  ruling  of  a  Court  on  the  trial  of  a  cause  might  reasonably 
be  followed  by  one  or  the  other  of  two  results — the  one  perfectly  harmless,  and 
the  other  injurious  to  the  appellant — the  record  must  show  which  result  did 
follow,  or  this  Court  cannot  reverse  the  judgment    Id, 

14.  The  admission  of  hearsay  evidence  about  a  point  which  was  immaterial  and 
which  could,  by  no  possibility,  have  injured  appellant,  will  not  be  ground  for 
reversmg  a  case.    Beattg  v.  Sylvester,  228. 
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15.  When  a  party  makes  out  a  good  prima  fade  case  for  a  continuance  on  accoun:t 
of  the  absence  of  a  material  witness,  the  Court  is  not  justified  in  refusing  the 
continuance  because  it  may  imagine  the  possible  existence  of  facts  which, 
if  shown,  would  have  been  sufficient  in  avoidance  of  the  case  made  by  the 
party  movmg.    Id. 

16.  When  the  Court  below  errs  in  refusing  a  continuance,  and  an  exception  is 
taken  and  made  a  part  of  the  record  by  regular  bill  of  exceptions,  signed  by 
the  Judge,  there  is  no  imperative  necessity  for  a  motion  for  a  new  trial,  to 
bring  the  pomt  before  this  Court.     Id, 

17.  A  trifling  variation  between  allegata  and  probata  is  not  material  where  the 
facts  constituting  a  proper  defense  are  substantially  stated.  Whitmore  v.  8hiv- 
erick,  289. 

18.  When  a  party  makes  his  defense  to  an  action  upon  the  ground  that  he  acquired 
the  property  in  controversy  under  an  execution  against  A  &  Co.,  and  in  stating 
who  composed  that  firm  includes  the  name  of  one  party  who  was  not  a  member 
of  the  company,  this  is  an  immaterial  variance.    Id. 

19.  When  a  finding  of  facts  is  defective,  it  must  be  excepted  to  in  the  Court  below, 
or  this  Court  will  not  reverse  the  case  for  such  defect.    Id. 

20.  Counsel  have  the  privilege  of  choosing  the  order  in  which  they  will  introduce 
their  proofs.  But  if  documentary  evidence  is  oflfered,  which  can  only  become 
relevant  by  the  introduction  of  other  connecting  proofs,  the  Court  may  well 
refuse  to  receive  such  evidence  until  counsel  will  at  least  assert  that  they 
expect  to  introduce  the  connecting  evidence.     Wright  v.  Cradiehaugh^  342. 

21.  To  file  an  answer  to  a  complaint  and  then  move  for  judgment  on  the  pleadings 
is  an  irregular  practice,  and  ought  not  to  be  encouraged.  Lake  Bigler  Road  Co. 
V.  Bedford,  399. 

22.  If  the  complaint  is  defective,  the  proper  mode  to  reach  it  is  by  demurrer ;  then, 
if  the  defect  be  amendable,  the  plaintiff  has,  as  he  ought  to  have,  the  opportu- 
nity to  amend.     Id. 

23.  If  however  the  complaint  is  fatally  defective  in  not  stating  a  cause  of  action, 
such  a  judgment  must  be  sustained.    Id. 

Per  Johnson,  J.,  dissentmg. 

24.  An  objection  to  the  introduction  of  evidence  should  specify  specifically  the 
ground  of  objection ;  therefore,  objecting  to  the  introduction  of  evidence  upon 
the  general  ground  of  irrelevancy,  m  that  it  is  inadmissible  under  the  pleadings, 
is  not  sufficiently  specific.    Kei/8  v.  Grannis,  648. 

See  Mandamus,  fi,  T,  9. 
Partner,  10. 
Vkrification,  3. 
Default,  4. 
Rule  of  Court,  4. 
Instructions,  10. 
Statement,  6,  7. 
State  Lands,  8. 
Pleading,  9. 
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PRACTICE,  PROBATE  COURT. 
See  Probate  Court. 

PRESCRIPTION. 

1.  Even  if  one  appropriating  public  land  for  a  road  could  not  be  held  as  having 
appropriated  land,  still  a  five  years*  uninterrupted  enjoyment  of  the  right  of 
way  would  establish  a  prescriptive  right  to  continue  to  enjoy  tiie  same.  ChoUar- 
Fotoai  Mining  Co.  v.  Kennedy  cfc  Keatim/,  361. 

2.  A  person  assuming  to  have  the  right  of  way  and  continuously  exercising  that 
right  for  a  period  of  five  years  without  consulting  the  owner  of  the  soil  or 
asking  his  permission,  must  be  considered  as  holding  adversely.    Id. 

8.  A  party  who  relies  on  a  prescriptive  right  of  way  need  not,  when  he  is  sued  for 
a  disturbance,  aver  in  his  complaint  in  kcec  verba^  that  he  enjoys  the  right  of 
way  by  prescription.  It  will  be  sufficient  for  him  to  aver  that  he  has  enjoyed 
the  right  of  way  for  a  period  long  enough  to  have  established  that  right.    Id. 

PROBATE  COURT. 

1.  Although  the  same  Court  has  jurisdiction,  under  our  system,  of  cases  at  law,  in 
equity  and  in  matters  of  probate,  yet  the  several  classes  of  cases  must  be  kept 
separate,  and  a  petition  to  the  Court  of  Probate  cannot  be  confounded  with  an 
action  at  law  or  a  suit  in  Chancery.    Lueich  v.  Mediuy  03. 

2.  This  is  a  petition  to  the  Probate  Court,  and  if  treated  as  a  bill  in  equity  there 
would  be  a  fatal  objection  to  it.  To  wit:  that  it  was  a  bill  filed  to  surcharge 
and  falsify  the  accounts  of  an  executor  who  had  not  yet  made  a  final  settle- 
ment.   Id. 

3.  An  error  in  the  names  of  the  petitioners  in  a  case  in  probate  pending  and  unde- 
termined, may  be  corrected.  It  is  not  such  a  fatal  error  as  would  be  the  bring- 
ing of  a  suit  in  the  name  of  the  wrong  parties.    Id. 

4.  Sec.  239  of  the  Probate  Act  seems  to  provide  that  what  is  settled  at  one  settle- 
ment of  an  executor's  account  shall  not  be  open  to  resettlement  at  any  future 
time  in  the  Probate  Court.    Id. 

5.  The  rule  that  a  Probate  Court  cannot  reinquire  into  that  which  has  once  been 
settled,  only  applies  to  those  items  of  account  which  were  properly  before  the 
Court  for  adjustment  The  general  result  at  which  the  Probate  Court  arrives 
is  immaterial.  It  is  only  as  to  the  items  of  account  acted  on  that  the  doctrine 
of  res  adjttdicata  applies.    Id, 

6.  It  has  been  held,  a  mistake  in  a  former  settlement  may  be  corrected  in  a  sub- 
sequent one.  The  only  difficulty  in  applying  this  rule  is,  to  determine  what 
shall  be  treated  as  a  mistake,  and  what  shall  stand  as  res  adjvdicaia.  Perhaps 
the  best  rule  is  to  say,  everything  may  be  corrected  which  shows  on  its  face 
the  mistake,  or  error.  This  would  allow  the  Court,  before  final  settlement,  to 
correct  its  own  errors  of  judgment,  but  not  to  go  cKs  novo  into  proof  of  items 
already  passed  on.    Id. 

7.  On  Rehearing:  Held^  a  Probate  Court  may  correct  its  own  errors  in  the  settle- 
ment of  estates,  either  in  regard  to  matters  of  law  or  fact,  at  any  time  before 
final  settlement,  provided  such  corrections  can  be  made  from  the  record  with- 
out opening  the  proof  in  the  case.    Id.  94. 
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8.  What  appears  on  the  face  of  an  account  and  interlocntory  decree  to  have  been 
once  settled  must  remain  closed,  unless  the  record  itself  discloses  some  error. 
Id. 

9.  Passing  an  account  with  a  certun  item  as  a  credit  thereon  in  favor  of  the  estate, 
would  not  preclude  proof  in  a  subsequent  settlement  of  another  item  of  credit 
in  favor  of  the  estate  which  was  not  on  the  first  account  Nor  would  a  goi- 
eral  entry  in  favor  of  the  estate  of  so  much  money  received  from  rents,  pre- 
clude those  interested  in  the  estate  from  showing  that  other  money  was  on 
hand  besides  that  reported.  Kor  that  the  several  sums  recdved  for  rent  would 
amount  to  a  greater  sum  than  that  entered.  The  account  of  an  executor  or 
administrator  must  show  the  items  of  account,  and  not  merely  the  general 
result  of  certain  transactions.    Id, 

PROCESS. 

1.  Where  property  is  taken  from  the  possession  of  a  stranger  to  the  suit,  who 
claims  title  by  means  of  purchase  from  the  defendant  in  such  process,  and  such 
sale  is  valid  and  good  between  the  parties  to  it,  but  void  only  as  to  creditors, 
the  officer  can  justify  the  takmg  in  such  case  only  by  showing  that  he  repre- 
sented a  creditor,  and  that  the  writ  under  which  he  seized  that  property  was 
regularly  issued.  As  a  general  rule,  process  regular  on  its  face  and  issued  by  a 
tribunal  or  officer  having  authority  to  issue  it,  is  sufficient  to  protect  the  officer, 
although  it  may  have  been  wrongfully  issued.  But  when  the  officer  attempts 
to  overthrow  a  sale  by  the  debtor,  on  the  ground  that  it  was  fraudulent 
as  to  creditors,  he  must  go  back  of  his  process  and  show  the  authority  for 
issuing  it.    Kty$  v.  Oramiu,  648. 

2.  If  however  the  sale  by  the  debtor  were  simply  colorable,  or  only  a  transfer  of 
the  possession  merely  for  concealment,  with  no  intention  of  transferring  the 
titie,  the  writ  alone,  if  regular  on  its  face  and  emanating  from  a  tribunal  having 
jurisdiction  of  the  subject  matter,  will  be  a  full  protection  to  the  officer — an 
action  by  one  so  holding  possession  of  the  debtor's  property.    Id, 

•      PROOF. 
See  Damaqss. 

PROSECUTOR. 
1.   A  prosecutor  is  **  one  who  prefers  an  accusation  against  a  party  whom  he  sus- 
pects to  be  guilty.''    A  party  who  appears  in  response  to  a  subpoena  is  not  a 
prosecutor,  but  only  a  witness.    State  v.  AfUieuriy  409. 
See  Granu  Jury,  2,  8,  4,  6. 

PUBLIC  LANDS. 
1.   The  law  of  1861,  in  regard  to  surveys  of  public  land,  has  been  repealed.    The 
tenth  and  thirteenth  sections  of  that  Act  are  unconditionally  repealed,  without 
any  qualification.     WhUman  Silver  Mininff  Co.  v.  Baker  H  al,y  386. 
See  Appropriation,  1. 

REALTY. 

See  FixTUBKS. 
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REASONABLE  DOUBT. 
See  Instructions,  9. 

REASONABLE  TIME. 
See  Intsrprkt^tion,  4,  6. 

RECORD. 
See  Amendment  of  Rsoobds. 

REDEMPTION. 
See  Mortoaoe,  2. 

REPLEVIN. 

1.  In  an  action  of  replevin  it  is  not  indispensably  necessary  to  show  a  demand 
upon  the  defendant  to  return  the  property  before  suit  brought.  A  demand 
serves  no  purpose,  except  to  establish  a  conversion  or  a  wrongful  detention. 
When  that  can  be  established  without  showmg  a  demand,  a  demand  is  unnec- 
essary— Justice  Johnson  dissenting.    Ferkina  v.  Bamea^  667. 

2.  When,  therefore,  the  defendant  in  his  answer  admits  the  detention  and  claims 
title  in  himself,  the  title  alone  is  put  in  issue,  and  no  demand  need  be  shown — 
Justice  Johnson  Assenting.    Id, 

RES  ADJUDICATA. 
1.   The  ruling  of  a  Court  in  regard  to  a  mere  interlocutory  order  cannot  be  held 
as  ret  atgudieaia,     WkUman  Silver  Mining  Co,  v.  Baker  el  oL,  887* 

REVENUE  LAW. 
1.   Under  the  Revenue  Act  of  this  State,  held^  that  the  Auditor,  Assessor  and  Tax 
Collector  are  preferred  creditors,  and  entitled  to  their  pay  for  assessing  and 
collecting  the  taxes,  before  the  money  collected  is  distributed  among  the  sev- 
eral funds  to  which  it  properly  belongs.     Orimet  v.  ChodaUy  79. 

REVERSAL. 
See  Jddoment,  8,  9,  10. 

ROAD. 
1.   Road  and  way  are  not  synonymous  terms.    Way  and  right  of  way  are  nearly 
synonymous;  but  the  word  road  is  frequently  used  to  mean  the  land  over 
which  a  public  or  private  way  is  established.     ChoUar-PoUm  Mining  Co,  v. 
Kennedy  et  al,,  861. 

See  Prescription,  1,  2,  8. 

RULE  OF  COURT. 
1.   When  one  obtains  possession  of  property  by  a  fraudulent  use  of  a  rule  of  Court, 
it  is  the  duty  of  the  Court  to  remove  him  and  restore  the  possession  to  the 
former  occupant     Winters  v.  ffdm  et  al,y  894. 
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2.  Even  if  the  possession  is  Toluntarily  surrendered  to  the  claimant  under  the  rule, 
to  hold  whilst  the  occupant  goes  to  consult  his  principal  or  legal  adviser  as  to 
whether  it  is  his  duty  to  surrender  the  property  in  obedience  to  the  rule  served, 
and  the  party  who  thus  gets  temporary  possession  by  means  of  and  in  conse- 
quence of  the  rule,  afterwards  fraudulently  refuses  to  yield  up  the  possession 
thus  obtained,  it  is  equally  the  duty  of  the  Court  to  restore  the  possession.   Id, 

8.  When  the  Court  restored  the  possession  thus  fraudulently  obtained  to  a  corpo- 
ration upon  a  petition  signed  and  sworn  to  by  the  party  actually  ousted,  this 
Court  will  not  reverse  the  judgment  because  of  there  being  no  suflScient  evidence 
that  the  party  actually  ousted  was  the  agent  or  servant  of  the  alleged  corpora- 
tion.   Id. 

4.  The  person  who  obtained  or  retained  possession  by  fraud  was  properly  ousted, 
and  it  does  not  lie  in  his  mouth  to  say  the  wrong  person  was  put  in  possession. 
Id, 

SALARY. 
See  Constitutional  Law,  7. 

SALE  OP  PERSONAL  PROPERTY. 
See  Statute  of  Frauds,  3. 

SHERIFFS  FEES. 
See  Practice,  1-8. 

Corporate  Powers,  1,  2. 

STATE  LANDS. 

1.  **  Occupant^^  and  "  party  in  possession"  as  used  by  the  Legislature  in  the  Act  in 
regard  to  the  "  Selection  and  Sale  of  Lands,  etc.,"  are  not  strictly  synonymous. 
Occupant  means  one  dwelling  upon  and  occupying  a  part  of  a  tract  of  land ;  it 
does  not  necessarily  imply  that  the  party  is  in  possession  of  the  whole. 
QNeale  v.  Cleveland,  486. 

2.  Section  11  in  this  Act  if  construed  by  itself  would  be  held  to  confer  a  preferred 
privilege  on  the  occupant  to  purchase  the  entire  sixteenth  or  thirty-sixth  section 
upon  which  he  might  have  an  occupancy ;  but  taken  in  connection  with  other 
sections  it  is  clear  that  the  Legislature  only  intended  to  give  this  preferred  right 
to  the  extent  of  either  one  hundred  and  sixty  or  three  hundred  and  twenty  acres. 
Id. 

8.  Lands  selected  in  lieu  of  sixteenth  and  thirty-sixth  sections  are  to  be  disposed 
of  in  accordance  with  the  provisions  of  Sections  12  and  21  of  this  Act.    Id. 

4.  The  twelfth  section  was  intended  by  the  Legislature  to  ^ve  a  preferred  right  to 
the  actual  occupant.  But  the  extent  of  that  preferred  right  not  being  shown  in 
Section  12,  we  have  to  resort  to  Section  11  and  other  portions  of  the  Act  to 
ascertain  the  extent  or  quantity  of  land  to  be  aiSected  by  this  preferred  right. 
That  quantity  cannot  be  less  than  one  hundred  and  sixty  acres.    Id. 

6.  Section  12  gave  first  a  preferred  right  to  the  actual  occupant ;  next,  if  no  clium 
was  asserted  by  an  actual  occupant,  then  to  any  person  who  had  applied  to 
locate  a  land  warrant,  on  land  selected  in  lieu  of  the  sixteenth  and  thirty-sixth 
sections.  This  view  of  the  twelfth  section  is  confirmed  by  an  examination  of 
the  provisions  of  the  twenty-first  section.    Id, 
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6.  SecUon  21  taken  in  connection  with  other  portions  of  the  Act  indicates :  first, 
that  an  occupant  shall  have  a  preferred  right  of  purchase  over  all  other  persons ; 
second,  that  right  shall  be  limited  in  quantity  to  one  hundred  and  sixty  or  three 
hundred  and  twenty  acres ;  third,  actual  occupancy  of  any  portion  of  the  sec- 

'  tion  would  give  a  preferred  right  to  at  least  one  hundred  and  sixty  if  not  to 
three  hundred  and  twenty  acres ;  fourth,  the  purchase  should  be  within  the 
time  limited  to  other  preferred  purchasers.    Id, 

7.  Persons  who  became  occupants  (before  selection)  of  land  afterwards  selected  in 
lieu  of  sixteenth  or  thirty-sixth  sections,  are  entitled  at  their  option  to  buy  the 
same  at  one  dollar  twenty-five  cents  per  acre,  although  they  may  have  previously 
purchased  a  land  warrant  to  locate  the  same  lands.    Id.  486. 

8.  The  seventh  section  of  the  land  Act  which  provides  for  taking  testimony  before 
a  Commissioner,  was  not  intended  to  prohibit  the  Judge  hearing  such  testimony 
when  convenient  to  himself  and  preferable  to  the  parties.    Id, 

STATEMENT. 

1.  When  a  party  in  assigning  errors,  or  stating  the  grounds  on  which  he  will  move 
for  a  new  trial,  says  that  the  Court  erred  in  doing  a  certain  thing,  this  is  no  evi- 
dence that  the  Court  did  as  charged.  To  establish  that  fact,  it  must  appear  in 
the  statement  of  facts.  The  assignment  of  errors,  and  the  statement  of/ the 
facts  or  evidence  to  sustain  these  alleged  errors,  are  separate  and  distinct 
things.  The  party  moving  for  a  new  trial  may  state  the  errors  complained  of 
in  his  own  language.  Neither  the  Court  nor  the  opposite  party  can  correct 
that.  The  Court  can  only  correct  the  statement  of  facts  or  evidence.  Fleeson 
V.  Savage  Silver  Mining  Co.^  158. 

2.  When  there  is  a  statement  on  appeal  from  the  judgment,  and  subsequently  a 
statement  on  appeal  from  an  order  overruling  a  motion  for  a  new  trial,  each 
statement  must  be  considered  separately,  and  portions  of  one  cannot  be  taken 
to  aid  the  other.     Whitmore  v.  Shiverick^  288. 

8.  It  would  be  error  to  grant  a  new  trial  where  there  is  no  affidavit  and  no  state- 
ment in  support  of  the  motion  for  that  object.    Id, 

4.  A  statement  oi;  appeal  must  be  made  within  twenty  days  after  judgment,  and 
if  a  sufficient  statement  be  not  made  within  that  time  it  cannot  be  subsequently 
made.    Id. 

5.  This  Court  will  not  reverse  a  judgment  because  the  verdict  or  finding  of  facts  is 
not  sustained  by  the  evidence,  unless  the  appellant  has  made  his  motion  and 
statement  on  motion  for  a  new  trial  in  the  Court  below.    Id. 

6.  Where  there  is  a  statement  on  motion  for  new  trial,  and  the  moving  party 
appeals  from  the  order  refusing  a  new  trial,  the  case  comes  before  this  Court 
on  the  same  statement  on  which  the  Court  'below  acted,  and  there  is  no  neces- 
sity for  a  statement  on  appeal    Bryant  v.  Carson  River  Lumbering  Co.^  SI 8. 

7.  When  there  is  a  statement  on  motion  for  a  new  trial,  there  need  be  none  on 
appeal.     O^Neait  v.  Cleaveiandj  486. 

8.  The  admission  by  respondents'  attorney  that  a  statement  on  motion  for  new 
trial  is  correct,  does  not  admit  such  statement  to  contain  all  the  evidence 
offered  in  the  case,  where  the  statement  itself  does  not  purport  to  contain  it  all 
It  can  only  be  held  to  be  an  admission  that  so  far  as  the  evidence  is  stated,  it  is 
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Stated  correctly.  It  does  not  negative  the  idea  of  other  evidence  having  been 
given.  Howard  et  al.  v.  WtnterSy  689. 
9.  Per  Bkattt,  G.  J. — ^When  the  particular  point  on  which  there  is  claimed  to  be  a 
defect  of  evidence  is  stated  in  the  motion  for  a  new  trial,  and  an  attempt  made 
to  state  the  evidence  bearing  on  this  point,  and  that  statement  is  submitte<f  to 
the  opposite  party  who  either  amends  or  agrees  to  the  statement  as  made,  the 
Court  should  give  a  liberal  construction  to  the  statement  and  presume  it  con- 
tains all  that  either  party  considered  material  in  regard  to  that  particular 
point    Id, 

See  Practice,  9. 

Exceptions,  1,  2. 

STATUTE  OF  FRAUDS. 

1.  When  R  loaned  money  to  M  for  the  purchase  of  cattle,  with  an  agreement  that 
R  was  to  have  a  lien  on  all  the  cattle  purchased  until  her  loan  was  repaid,  this 
does  not  vest  any  title  to  the  cattle  in  R,  as  they  are  purchased.  Her  lien  in 
such  case  could  only  be  made  good  by  taking  possession  before  attachment  by 
other  creditors.    Jieed  v.  Aah,  116. 

2.  Where  the  vendee  of  goods,  in  consideration  of  the  sale,  undertakes  to  pay  cer- 
tain debts  to  the  creditors  of  the  vendor,  this  is  not  undertaking  to  answer  for 
the  debt  or  default  of  another,  but  only  to  pay  his  own  debt  in  a  particular 
manner.    Aicalda  v.  Morales^  188. 

8.  When  A  contracts  to  make  a  certain  number  of  bricks  for  B,  and  deliver  them 
to  him  at  a  certain  price,  B  to  select  the  spot  where,  and  the  clay  out  of  which 
the  bricks  are  to  be  manufactured:  thi»is  a  contract  rather  for  the  manufac- 
ture than  sale  of  brick,  and  does  not  come  within  Section  62  of  the  Act  in 
relation  to  Conveyances,  &c,  requiring  contracts  for  the  sale  of  goods  to  be 
delivered  in  future  to  be  in  writing.  CNeU  v.  New  York  and  S^eer  Peak 
JRmng  Company^  141. 

See  Parol  TESTiMOirr,  2. 

MORTOAOE,   6. 

STOCKHOLDER. 

1.  Under  the  Act  of  this  Territory  passed  in  1862  for  the  Formation  of  Corpo- 
rations, &C.,  stockholders  were  made  personally  liable  for  their  portion  of  all 
debts  contracted  whilst  they  were  members  of  the  corporation.  Consequently, 
one  who  was  a  stockholder  when  a  suit  was  commenced  against  a  corporation 
would  be  liable  for  his  share  of  any  costs  incurred  whilst  he  remained  a  stock- 
holder, and  would  be  disqualified  as  a  juror.  Fleeaon  v.  Savage  Silver  Mning 
Company^  167. 

STOLEN  PROPERTY. 

2.  The  fact  that  stolen  property  is  found  soon  after  the  felony  is  committed  in  the 
hands  of  a  party  accused  of  the  felony  is  some  evidence  of  his  guilt  But  this 
proof  may  be  greatly  strengthened  or  weakened  by  the  character,  amount  and 
value  of  the  property;  the  circumstances,  means,  occupation,  etc.,  of  the 
defendant.    State  v.  MiUain^  410. 
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2.  The  common  law  rule  that  the  poflsession  of  goods  recently  stolen  shall  be  held 
as  sufficient  evidence  to  show  that  the  accused  is  guilty,  until  he  gives  some 
explanation  of  that  possession  consistent  with  his  innocence,  is  not  weakened 
but  rather  strengthened  by  our  statute  allowing  the  accused  to  testify  in  his 
own  behalf.    M  411. 

SURETIES. 

See  G0M8TABLK*8  BoND, 

SUMMONa 
See  DxTAiTLT,  1-2. 

TAXATION. 

1.  Where  property  is  in  this  State  at  the  time  a  levy  is  made  thereon  for  taxes, 
the  owner  thereof  becomes  liable  for  the  tax,  although  he  may  have  removed 
the  property  before  the  value  thereof  is  assessed.    State  v.  JSatterbrook,  178. 

2.  The  Constitutional  provision,  which  requires  "a  uniform  and  equal  rate  of 
assessment  and  taxation,"  requires  that  all  ad  valorem  taxes  shall  be  at  a 
uniform  rate  or  per  centage.  One  species  of  property  cannot  be  taxed  at  a 
higher  rate  than  another.    Id, 

8.  The  products  of  mines  being  subjected  by  Constitutional  provision  to  taxation, 
in  lieu  of  the  body  of  the  mine,  the  entire  annual  product  must  be  subject  to 
taxation  at  the  same  rate  or  per  centage  as  other  property.    Jd, 

4.  The  first  section  of  the  Bevenue  Law  levies  a  State  tax  of  one  dollar  and  twenty- 
five  cents,  and  authorizes  a  County  tax  not  exceeding  one  dollar  and  fifty  cents 
on  each  hundred  dollars*  worth  of  all  taxable  property  in  the  State.  This  is 
clearly  in  accordance  with  the  Constitution.    Id. 

5.  Section  99  imposes  on  the  products  of  the  mines  an  annual  ad  valorem  tax  of 
one  per  cent  for  State  and  County  purposes — say  one-half  per  cent  for  each. 
Whether  this  be  held  as  a  substitute  for  the  tax  levied  in  the  first  section,  or 
as  an  addition  thereto,  it  is  equally  void  and  unconstitutional  Products  of 
the  mines  can  neither  be  taxed  more  nor  less  than  other  taxable  property.    Id, 

6.  The  Legislature  may  direct  the  manner  of  assessing  property,  so  as  to  obtain  a 
fair  valuation.  This  Court  could  only  declare  such  a  law  unconstitutional 
where  it  was  manifestly  intended  to  evade  the  provinons  of  the  Constitution 
rather  than  to  effect  a  fair  valuation.    Id, 

7.  That  portion  of  Section  99  declaring  that  three-fourths  of  the  value  shall  be 
subject  to  taxation,  is  manifestly  unconstitutional  The  value  once  being 
ascertained,  the  whole  is  liable  to  taxation.    Id, 

8.  Section  117,  being  merely  to  carry  out  the  unconstitutional  part  of  Section  99, 
falls  with  it,  and  is  void.    Id, 

9.  If  Section  99  was  the  only  section  providing  for  the  taxation  of  the  products 
of  the  mines,  the  whole  law  would  fall  with  that  section ;  but  as  Section  1 
provides  for  the  taxation  of  all  taxable  property,  (of  course,  including  products 
of  mines)  the  law  is  complete,  leaving  out  Section  99.    Id, 

10.  The  Tax  Collector  and  other  revenue  officers  should  have  disregarded  the  uncon- 
stitutional portions  of  this  Act,  and  proceeded  to  collect  the  tax  equally  from 
all  property  under  those  provisions  which  are  constitutional    Any  tax-payer, 
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by  a  proper  proceeding  in  Court,  could  have  compelled  euch  a  proceeding. 
One  tax-payer  cannot  be  allowed  to  escape  payment  of  his  taxes  because  the 
Collector  has  improperly  failed  to  collect  from  another  from  whom  taxes  are 
due.    Id, 

TAXATION  OF  GOVERNMENT  LAND. 
See  Assessment,  8. 

TAX  COLLECTOR. 
See  Revenue  Law,  1. 

TAX  DEED. 

1.  A  tax  deed  which  purports  to  convey  the  entire  fee  of  United  States  land, 
unaccompanied  with  any  proof  that  any  one  ever  had  a  possessory  claim  on  the 
land,  could  convey  nothing,  and  was  therefore  properly  rejected  by  the  Court 
below.     Wriffht  v.  Cradlebauffh,  842. 

2.  One  having  a  Government  title  may  set  it  up  against  one  claiming  under  a  tax 
sale  made  previous  to  the  time  when  Government  parted  with  its  title,  notwith- 
standing any  statutory  provisions  as  to  the  effect  of  tax  sales.    Id, 

8.  The  Act  of  the  L^slature  declaring  that "  the  deed  derived  from  the  sale  of  real 
property  "  shall  be  "  conclusive  in  evidence  of  title,"  is  of  doubtful  validity ; 
but  even  if  binding,  it  cannot  be  held  to  mean  more  than  that  the  recitals  of 
the  deed  shall  be  conclusive :  not  to  be  contradicted  by  other  evidence.  If  the 
deed  shows  on  its  face  that  the  assessment  was  illegal  and  void,  it  can  convey 
no  title. — Per  Johnson,  J.    Id, 

TITLE  TO.  PERSONALTY. 
See  MoRTOAOs,  1,  2. 

TITLE  TO  LAND. 

1.  The  Court  cannot,  in  an  equitable  proceeding,  try  the  title  to  land,  nor  deter- 
mine in  such  a  case  what  should  have  been  the  judgment  in  an  action  of 
ejectment  formerly  pending  in  regard  to  the  same.  Stonecifer  v.  YtUow  Jacket 
Silver  Minifig  Co.,  39. 

2.  A  party  being  in  possession,  claiming  title,  cannot  be  divested  of  that  posses- 
sion without  a  trial  at  law  before  a  common  law  Court  and  a  jury.    Id, 

See  Assessment,  6,  8,  9,  10. 

TORT. 
See  Pleading,  5,  6,  7. 

TRIAL  AT  LAW. 
See  Title  to  Land,  1,  2. 

TROVER. 
See  Fixtures,  6. 

TRUST. 
See  Parol  Testimont,  2,  8,  6. 
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TRUSTEE. 

1.  Ox  RcHCARiNO. — ^When  A  takes  a  conveyance  for  land  in  the  adverse  posses- 
sion of  another,  with  an  agreement,  in  case  of  recovery,  to  convey  part  of  the 
land  recovered  to  B,  can  he  be  considered  a  trustee  for  B  until  the  recovery  is 
had  ?     Stoneci/er  v.  Yellow  Jacket  Silver  Mining  Co,y  88. 

2.  A  party  taking  a  conveyance  of  real  estate  in  trust  for  a  married  woman,  may 
mortgage  the  same  to  secure  the  purchase  money,  the  conveyance  and  mort- 
gage being  executed  at  the  same  time,  and  being  part  of  the  same  transaction ; 
and  the  fact  that  the  cetiui  que  trust  at  the  same  time  executes  her  note  (which 
is  void  because  of  her  coverture)  for  the  purchase  money,  does  not  invalidate 
the  mortgage.  Nor  does  her  signature  to  a  mortgage  to  which  she  is  not  prop- 
erly a  party,  in  any  way  affect  its  validity.    Mavrich  v.  Orier  et  al.y  52. 

VENUE. 

1.  An  application  for  a  change  of  venue  to  suit  the  convenience  of  witnesses  should 
not  be  denied  because  the  application  was  not  made  until  after  the  answer  was 
filed  and  the  cause  set  for  trial.  Nor  is  it  necessary  that  the  answer  should 
make  any  allusion  to  the  facts  on  which  such  application  is  based.  Sheekles  v. 
8heckle$j  404. 

2.  The  fact  that  the  case  had  been  set  down  for  trial  on  a  certain  day  should  not 
interfere  with  an  application  for  change  of  venue  to  suit  the  convenience  of 
witnesses,  unless  there  had  been  delay  in  making  the  application,  or  the  par- 
ties had  already  prepared  for  the  trial  by  subpoenaing  witnesses,  etc.    Id. 

8.  The  action  of  the  lower  Court  in  granting  or  refusing  a  change  of  venue  is  a 
matter  of  judicial  discretion.  If  that  discretion  is  abused  it  becomes  the  duty 
of  an  appellate  Court  to  afford  relief.     State  v.  MUain,  409. 

4.  Two  circumstances  should  influence  a  Court  to  grant  a  change  of  venue.  One, 
the  impossibility  of  obtaining  a  fair  and  impartial  jury ;  the  other,  such  a  state 
of  public  excitement  against  the  prisoner  as  would  be  likely  to  overawe  and 
intunidate  even  a  fair  jury.    Id. 

6.  The  fact  that  threats  were  made  against  the  prisoner  by  parties  who  were  not 
shown  to  have  been  either  numerous  or  influential,  was  not  sufficient  to  show 
there  was  danger  of  the  jury  being  intimidated.    Id. 

6.  Where  a  defendant  on  his  motion  for  a  change  of  venue  showed  a  state  of  facts 
strongly  tending  to  the  conclusion  that  he  could  not  obtain  a  fair  jury,  it  was 
not  error  in  the  Court  to  withhold  its  decision  upon  the  motion  until  an  exam- 
ination was  had  of  the  jurors  then  in  attendance,  and  being  satisfied  from  such 
examination  that  a  fair  jury  could  be  obtained,  to  refuse  to  make  the  order  for 
change  of  venue.    Id. 

VERDICT. 
1.  In  all  actions  for  the  recovery  of  money,  the  jury  should  always  find  the  amount 
which  the  successful  party  is  entitled  to  recover.  A  mere  finding  for  the 
plaintiff,  without  assessing  the  sum  to  be  recovered,  is  not  sufficient.  As  the 
value  of  the  property  at  the  time  of  the  conversion  is  not  the  true  measure  of 
damage,  a  general  finding  of  its  value  is  not  a  sufficient  assessment  of  the  sum 
of  money  to  be  recovered  by  the  successful  party  in  an  action  for  the  wrongful 
conversion  of  such  property.    Knickerbocker  Co.  v.  ffall,  194. 
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2.  A  special  verdict  must  expressly  present  all  the  material  facts,  so  that  nothing 
shall  remain  for  the  Court  but  to  draw  from  them  the  conclusions  of  law.    Id, 

8.  A  verdict  will  not  be  set  aside  merely  because  it  is  against  the  wdght  of  evi- 
dence.   Bryant  v.  Caraon  River  Lumbering  Co.,  818. 

4.  Per  Lkwis,  J. — The  verdict  of  a  jury  or  findhigs  by  a  Court  will  not  be  set 
aside  on  the  ground  that  they  are  not  supported  by  the  evidence,  unless  it 
appears  by  the  statement  that  all  the  evidence  is  before  this  Court  Howard 
et  al,  V.  Wmtert,  589. 

VERmCATION. 

1.  Under  our  Practice  Act,  is  it  suiBcient  ground  for  allowing  an  attorney  to 
verify  an  answer  to  show  that  defendant  is  a  foreign  corporation  ?  Should  it 
not  also  be  shown  that  the  corporation  has  no  officer  in  the  county  where  the 
answer  is  prepared  ?    Heinttelman  v.  L'Amaroux  et  a/.,  877. 

2.  Even  if  the  affidavit  to  an  answer  is  insufficient,  is  not  the  objection  waived  by 
the  opposite  party  accepting  service  of  the  answer,  without  objection  to  the 
sufficiency  of  the  affidavit  ?  Should  not  the  answer  in  such  case  be  returned 
with  notice  that  it  would  not  be  accepted  for  want  of  a  proper  verification  ? 
Id. 

8.  Where  there  is  a  defective  verification  of  an  answer,  the  defendant  should  be 
allowed  to  correct  the  error  if  he  desires  to  do  so.    Id, 

VETO. 
See  CoKSTiTUTioNAL  Law,  1,  2,  6. 

WATER  RIGHT. 

See  COKVITANCK. 

WAY. 

See  Road,  1. 

PRXSCBIFTION,  1,  2,  8. 

WITNESS. 
See  Grand  Jubt,  2,  8,  4,  6. 
Prosecutor,  1. 

WRIT. 
1.  A  writ  issued  against  and  served  on  a  party  which  does  not  run  in  the  name 
of  "  the  State  of  Nevada,*'  or  purport  to  be  by  the  authority  of  the  "  State  of 
Nevada,'*  confers  no  jurisdiction  on  the  Court  over  the  party  named  in  the 
writ.  But  if  a  party  on  whom  such  a  defective  writ  has  been  served  comes 
into  Court,  and  petitions  for  time  within  which  to  answer  such  writ,  he  thereby 
acknowledges  the  authority  and  jurisdiction  of  the  Court,  and  waives  all 
defecU  in  the  form  of  the  writ  State  ex  reL  Curtis  v.  McCtdhuffh^  202. 
See  Mandamus,  1,  2. 


'4-3:' J -Si 


WRITTEN  INSTRUMENT. 
Bee  Intsrpbktatzon,  1. 


g^.^.  a.  a. 
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